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OASES 

IN  THB 


SUPREME    COURT 


ILLINOIS. 


FIEST    GEAND    DIVISION 

NOVEMBER    TERM,     1865. 


Oliver  C.  Martin 

v. 
Jacob  Barnhardt. 

1.  Entries  OP  RECORD — of  the  impaneling  of  a  jury— presumption  where  no 
exception  is  taken.  Where  it  appears  from  the  record  of  a  cause,  that  there  was 
a  jury  on  the  trial  below,  and  that  they  were  duly  sworn,  in  the  absence  of  any 
exception  to  the  mode  in  which  they  were  tried,  selected  and  sworn,  it  will  be 
presumed  that  it  was  done  according  to  law. 

2.  Presumption  in  favor  of  the  regularity  of  proceedings.  Nothing  appearing 
to  the  contrary,  it  will  be  presumed  that  courts  of  general  jurisdiction  perform 
their  duty  and  try  causes  according  to  the  due  course  of  law. 

3.  Judgment — its  requisites — presumption  in  regard  to  its  sufficiency.  Upon  a 
verdict  for  the  plaintiff  in  an  action  on  the  case,  for  three  thousand  dollars  dam- 
ages, this  entry  was  made :  "  Judgment  entered  upon  the  verdict  for  $3000,  and 
costs."    Held,  not  to  be  a  sufficient  entry  of  a  judgment. 

4.  It  cannot  be  presumed  that  a  judgment  has  been  regularly  entered 
merely  because  a  suit  has  been  instituted,  or  because  a  jury  has  found  a  verdict 
in  the  case,  or  because  the  clerk  may  make  such  a  recital  as  the  above. 

5.  Remanding  a  cause — whether  a  new  trial  must  be  had.  In  a  case  where 
no  error  had  intervened  prior  to  the  verdict  in  the  cause,  which  was  sufficient 
to  sustain  a  judgment  but  no  sufficient  judgment  was  entered,  the  judgment 
was  reversed  and  the  cause  remanded  with  leave  to  the  party  to  move  in  the 
court  below  for  a  judgment  on  the  verdict,  it  being  deemed  unnecessary  to 
award  a  venire  facias  de  novo. 
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Statement  of  the  case.        Brief  for  the  Plaintiff  in  error. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county ;  the 
Hon.  A.  D.  Duff,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case  commenced  in  the 
court  below,  by  Jacob  Barnhardt  against  Oliver  C.  Martin.  An 
issue  was  formed,  and  the  cause  came  on  for  trial  at  the  August 
Term,  J  865. 

One  of  the  questions  arising  under  the  assignment  of  errors 
is,  whether  it  sufficiently  appears  from  the  record  that  the  jury 
who  tried  the  cause  were  regularly  selected,  impaneled  and 
sworn.  The  opinion  of  the  court  discloses,  substantially,  what 
is  shown  by  the  record  in  that  regard.  The  evidence  having 
been  closed,  the  following  verdict  was  returned  :  "  We,  the 
jury,  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  at  three  thousand  dollars." 

The  entry  supposed  to  have  been  intended  as  a  judgment, 
and  the  sufficiency  of  which  is  brought  in  question,  is  as  fol- 
lows— a  motion  for  a  new  trial  having  been  made  : 

"  Which  said  motion  is  overruled,  and  judgment  entered 
Upon  the  verdict  for  $3,000  and  costs,  to  which  the  defendant 
excepts,  and  prays  an  appeal  to  the  Supreme  Court,  which  is 
granted  upon  his  filing  bond  with  Henry  Hays,  Wm.  S.  Craw- 
ford, or  either  of  them,  within  thirty  days,  in  the  sum  of  five 
thousand  dollars ;  and  bill  of  exceptions  allowed  to  be  signed 
in  vacation,  on  or  before  the  23d  day  of  September  next. 
2d  S." 

Messrs.  Tanner  &  Casey  and  Messrs.  Mulkey,  Wall  and 
Wheeler,  for  the  plaintiff  in  error. 

The  record  does  not  show  that  the  jury  on  the  trial  in  the 
court  below  were  impaneled,  tried,  elected  and  sworn  to  try 
the  issue  joined  in  this  cause  according  to  the  evidence.  2 
Bl.  Com.  281. 

The  judgment  in  an  action  of  this  character  should  be  for 
damages.  2  Stephens'  Nisi  Prius,  1025 ;  1  Chitty's  PI.  145. 
The  authorities  on  this  point  are  uniform* 
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Brief  for  tlie  Defendant  in  error. 


The  record  in  this  case  does  not  show  any  sufficient  judgment. 
A  judgment  is  not  so  much  the  decision  of  the  court  as  the 
sentence  of  the  law  pronounced  by  the  court  after  due  deliber- 
ation and  inquiry. 

To  be  valid,  a  judicial  judgment  must  be  given  by  a  com- 
petent judge  or  court  at  a  time  and  place  appointed  by  law  and 
in  the  form  it  requires.  2  Bouvier's  Inst.  523  ;  Stephen's  PI. 
105 ;  Bl.  Com.  306. 

The  declaration  in  this  case  claims  damages.  The  judgment, 
if  there  is  any,  is  for  three  thousand  dollars;  whether  that 
amount  is  for  a  debt  or  damages  does  not  appear.  The  judg- 
ment must  follow  the  declaration.     1  Scam.  240. 

Where  the  verdict  and  judgment  are  too  general  the  judg- 
ment will  be  reversed.  Knox  et  al.  v.  Breed,  12  111.  60  ;  Austin 
Adam,  ete.  v.  The  People,  etc.  11  id.  452;  Hinkly  v.  West, 
i  Grilm.  136  ;  Lyon  v.  Barney,  1  Scam.  387. 

The  record  does  not  show  whether  it  is  in  debt  or  damages, 
neither  does  it  show  whether  it  is  in  favor  of  plaintiff  or 
defendant. 

Messrs.  Allen  &  Webb,  Mr.  F.  M.  Youngblood  and  Mr.  S. 
E.  Flannegan,  for  the  defendant  in  error. 

The  record  does  show  that  the  jury  was  "  duly  sworn  accord- 
ing to  law,"  and  this  court  will  presume  that  the  oath  required 
by  law  was  regularly  and  formally  administered,  especially 
when  the  record  shows  no  exceptions  on  the  part  of  the  plaintiff 
in  error  to  any  of  the  jurors,  or  to  the  manner  or  form  in 
which  they  were  sworn. 

The  judgment  was  informal  but  not  void.  The  record  shows 
that  the  motion  for  a  new  trial  was  overruled,  and  judgment 
on  verdict  for  three  thousand  dollars.  The  objection  to  the 
form  of  the  judgment  is  technical  and  not  substantial.  This 
court  can  clearly  ascertain,  from  data  furnished  by  the  record, 
what  judgment  ought  to  have  been  rendered  in  the  court  below, 
and  will  enter  that  judgment  here,  without  reversing  the  case. 
Prince  v.  Lamb,  Breese,  378 ;  Wilmans  v.  Bank  of  Illinois 
1  Gilm.  667. 
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Opinion  of  the  Court. 


It  is  apparent,  from  an  inspection  of  the  record,  that  the  infor- 
mality of  the  judgment  in  this  cause  arose  from  a  mistake  of 
the  clerk  below  in  entering  of  record  the  proceedings  and  judg- 
ment of  the  court  upon  the  verdict  of  the  jury.  This  is 
amendable  in  this  court.  Such  is  the  letter  and  spirit  of  our 
statutes  of  jeofails.  Statute  1856,  chap.  5,  §§  1,  3,  9  ;  Coughran 
v.  GutcJieus,  18  111.  390,  and  cases  there  cited ;  Frinh  et  al.  v. 
Schrover,  18  id.  416. 

The  judgment  in  this  case,  though  admitted  to  be  somewhat 
informal,  substantially  follows  the  declaration,  and  is  supported 
by  the  facts  contained  in  the  record. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted  that  this  record  fails  to  show  that  the  jury  who 
tried  the  case  in  the  court  below  was  impaneled  and  sworn 
to  try  the  issues  in  the  cause.  The  record  recites  that  the  jury, 
after  being  sworn  according  to  law,  and  hearing  the  evidence, 
retired  to  consider,  etc.,  and  returned  their  verdict  into  open 
court.  It  fails  to  appear,  from  the  transcript,  that  any  excep- 
tions were  taken  to  the  mode  in  which  the  jury  were  tried 
selected  or  sworn,  and,  in  the  absence  of  such  exceptions,  we 
must  presume  that  the  jury  were  legally  impaneled.  It  does 
appear  that  there  was  a  jury,  and  that  they  were  sworn,  and 
the  record  states  that  it  was  duly  done  according  to  law.  From 
this  it  may  be  inferred  that  the  jury  were  duly  elected,  tried 
and  sworn  according  to  the  requirements  of  the  law.  The  law 
indulges  the  presumption  that  courts  of  general  jurisdiction 
perform  their  duty  and  try  causes  according  to  the  due  course 
of  law,  and  unless  it  appears  from  the  record  that  the  court 
below  has  failed  in  that  duty  by  the  omission  of  some  legal 
requirement,  or  has  decided  erroneously,  its  judgments  and 
orders  must  be  sustained.  But,  in  a  direct  proceeding,  if  it 
fails  to  appear  that  the  court  had  jurisdiction  either  of  the  par- 
ties or  of  the  matter  in  dispute,  or  that  a  judgment  has  been 
rendered,  then  it  cannot  be  sustained  as  such. 


1865.]  Martin  v.  Barnhardt.  13 

Opinion  of  the  Court. 

The  second  and  third  assignment  of  errors  are  substantially  the 
same,  and  will  be  considered  together.  They  deny  that  this 
record  shows  that  any  judgment  was  ever  rendered  in  this 
case.  Whilst  courts  will  indulge  all  reasonable  presumptions, 
from  what  does  appear  in  the  record,  that  the  business  and  pro- 
ceedings in  courts  have  been  in  accordance  with  the  practice 
governing  such  courts,  still  we  cannot  infer  that  a  judgment 
has  been  regularly  entered  because  a  suit  has  been  instituted, 
or  because  a  jury  has  found  a  verdict  in  the  case,  or  because 
the  clerk  may  make  this  recital :  "  Judgment  on  verdict  for 
three  thousand  dollars  and  costs."  This  seems  to  be  no  more 
than  a  loose  memorandum,  perhaps  made  by  the  judge  as  a 
minute  on  his  docket/  as  a  guide  to  the  clerk  in  making  up  his 
record.  Instead  of  which,  it  looks  as  if  the  clerk  had  literally 
transcribed  it  into  the  transcript  for  this  court.  We  can  hardly 
imagine  that  the  clerk  of  a  circuit  court  would  make  such  an 
entry  in  the  records  or  rolls  of  his  court  and  call  it  a  judgment. 
It  does  not  state,  by  implication  even,  that  it  was  found,  ordered, 
considered  or  adjudged  by  the  court  that  the  one  or  the  other 
party  should  have  or  recover  any  thing  of  the  other.  It  does 
not  state  by  whose  or  by  what  authority  a  judgment  was  ren- 
dered. It  fails  to  state  in  whose  favor  or  against  whom  it  was 
rendered,  nor  does  it  even  award  execution. 

Whilst  it  is  the  duty  of  courts  to  regard  substance  only,  and 
never  to  deprive  parties  of  their  rights  simply  for  the  want  of 
mere  form,  still  there  must  be  substance.  Whether  rights  be 
claimed  through  records,  deeds  or  written  agreements,  enough 
must  appear  to  show  what  was  done.  This  mere  memorandum 
does  not  say  the  court  found  or  did  any  thing,  or  even  that  a 
judgment  was  entered,  and  if  it  may  be  sustained  as  a  judg- 
ment, we  are  at  a  loss  to  perceive  what  might  not  be  sustained, 
if  the  word  judgment  only  appeared  in  the  entry.  With  the 
rapid  advance  in  education,  and  in  all  the  branches  of  art  and 
science,  which  characterizes  this  age,  it  is  a  source  of  regret,  to 
see  the  equally  rapid  decline  in  the  certainty  and  precision  so 
necessary  to  the  records  of  our  courts  of  justice.  It  is  the  more 
to  be  regretted  because  upon  them  such  vast  present  and  future 
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Syllabus. 

interests  alone  depend.  Such  a  loose  and  careless  mode  of  pre- 
serving the  judgments  and  decrees  of  our  courts  renders  indi- 
vidual rights  insecure,  and  leads  to  litigation,  expense,  if  not 
the  denial  of  justice.  It  is  to  be  regretted  also  because  a  slight 
degree  only  of  attention  on  the  part  of  the  officers  of  the  law 
could  prevent  all  of  the  inconvenience,  delay  and  loss  incident 
to  such  imperfect  records.  A  clerk  when  he  assumes  the  per- 
formance of  the  duties  of  the  office  undertakes  that  he  is  quali 
fied,  and  that  he  will  perform  the  duties  of  his  office.  We  are  led 
to  these  remarks,  because  of  the  increasing  looseness  with  which 
the  proceedings  of  courts  are  being  preserved  in  their  records. 
The  judgment  of  the  court  below,  if  it  be  possible  to  call  it 
such,  is  so  informal  that  it  must  be  reversed.  But  as  a  careful 
examination  has  failed  to  show  any  error  previous  to  the  find- 
ing of  the  verdict,  and  inasmuch  as  it  is  sufficient  to  sustain  a 
judgment,  we  deem  it  unnecessary  to  award  a  venire  facias  de 
novo,  but  we  reverse  the  judgment  and  remand  the  cause  with 
leave  to  the  plaintiff  to  move  the  court  below  for  a  judgment 
on  the  verdict. 

Judgment  reversed. 


John  Lynch  et  al. 

v. 

John  M.  Rotan  et  al. 

1.  Jurisdiction  in  chancery,  over  the  estates  of  infants.  In  a  suit  by  parties 
against  the  sureties  of  their  guardian,  who  has  died,  for  a  discovery  and  an 
account  of  moneys  which  came  to  the  hands  of  the  guardian,  belonging  to 
the  wards,  where  the  charge  is  of  mal-administration  of  the  estate  of  the  com- 
plainants while  infants,  a  court  of  equity  has  jurisdiction  to  inquire  into  it, 
and  correct  the  errors,  the  more  especially,  when  it  is  alleged  the  proceedings 
by  the  guardian  were  in  fraud  of  the  rights  of  his  wards. 

2.  A  court  of  equity  has  plenary  jurisdiction  over  the  persons  and  estates 
of  infants,  and  will,  in  the  exercise  of  that  jurisdiction,  cause  to  be  done  what 
ever  may  be  necessary  to  preserve  their  estate. 

3.  Parties  in  chancery  —  in  suit  against  sureties  of  a  guardian.  In  a  suit 
against  the  sureties  of  a  guardian,  for  an  account,  where  some  of  the  sureties 
have  died,  the  personal  representatives  of  the  deceased  sureties  should  be  made 
parties. 
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Statement  of  the  case. 

4.  Want  OF  proper  parties  —  at  what  time  the  objection  may  be  taken. 
Where  parties  omitted  in  a  bill  in  chancery  are  mere  formal  parties  and  not 
indispensable  to  a  decision  of  the  case  upon  its  merits,  it  will  be  too  late  to  make 
the  objection  at  the  hearing. 

5.  But  where  the  rights  of  parties  not  before  the  court,  are  intimately  con- 
nected with  the  matter  in  dispute,  so  that  a  final  decree  cannot  be  made  without 
materially  affecting  their  interests,  as  would  be  the  case  with  the  personal 
representatives  of  the  deceased  sureties  of  a  guardian  in  a  suit  against  the 
surviving  sureties  for  an  account,  the  objection  may  be  taken  at  the  hearing, 
or  on  appeal,  or  on  error. 

6.  Descents  — personal  property  —  in  whom  the  title  vests  in  the  first  instance. 
Where  an  infant,  who  has  a  share  in  moneys  in  the  hands  of  a  guardian,  dies 
in  his  minority,  at  an  age  incapable  in  law  of  contracting  debts,  his  share,  on 
his  death,  will  vest  immediately  in  his  next  of  kin  entitled  thereto. 

7.  Parties  in  chancery  —  administration  on  estate  of  deceased  infant  —  whether 
necessary.  It  is  not  necessary  in  such  case  to  take  out  letters  of  administration  on 
the  estate  of  the  deceased  infant,  in  order  to  have  an  account  from  the  sureties 
of  the  guardiin ;  but  those  in  whom  the  share  of  the  deceased  infant  has  become 
vested,  may  maintain  a  bill  against  the  sureties  of  the  guardian,  and  recover, 
not  only  their  original  interest,  if  they  had  any,  but  also  their  respective  por- 
tions which  they  took  by  inheritance  from  the  deceased  infant. 

8.  Erroneous  judgments  —  in  vihat  manner  questioned.  Where  a  guardian 
makes  a  settlement  with  the  probate  court,  and  it  was  fair,  not  impeachable 
for  fraud,  that  court  having  competent  jurisdiction  of  the  subject,  and  of  the 
person,  however  erroneous  its  decisions  may  be,  they  must  stand  until  reversed 
by  a  superior  court.  They  cannot  be  questioned  in  a  suit  in  chancery  by  the 
wards  against  the  sureties  of  the  guardian. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

John  M.  Rotan  died  in  1837,  leaving  a  widow,  Cynthia,  and 
John  M.  Rotan,  Byron  Rotan,  Susan  Jane  and  Nancy  Rotan, 
his  children.  The  widow,  Cynthia,  married  Willis  Smith,  and 
he  was  afterward  appointed  guardian  of  these  children,  who 
were  all  in  their  minority,  executing  bond,  with  several  sureties, 
two  of  whom  subsequently  died.  Money  belonging  to  these 
children  came  to  the  hands  of  the  guardian,  and  after  having 
made  one  settlement  with  the  Probate  Court  of  Marion  county, 
he  also  died. 

Susan  Jane  Rotan,  one  of  the  children,  died  in  1854,  in  her 
minority,  without  issue,  and  never  having  married. 
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The  surviving  children,  together  with  Cjnthia,  their  mother, 
exhibited  their  bill  in  chancery  against  the  surviving  sureties 
of  Willis  Smith,  as  guardian,  for  an  account,  and  alleging  that 
the  settlement  made  by  the  guardian  with  the  Probate  Court 
was  in  fraud  of  the  rights  of  the  complainants.  The  surviving 
children  sought  to  recover  their  original  interests,  which  came 
to  them  from  their  father,  and  also  the  portion  which  they 
severally  took  in  the  share  of  their  deceased  sister,  Susan  Jane ; 
Cynthia,  their  mother,  claiming  the  portion  which  she  inherited 
on  the  death  of  Susan  Jane  Rotan. 

The  court  decreed  in  favor  of  the  complainants,  and  the 
defendants  thereupon  sued  out  this  writ  of  error. 

The  questions  arising  on  the  record  are :  First,  whether  a 
court  of  chancery  has  jurisdiction  of  the  suit ;  second,  whether 
the  personal  representatives  of  the  deceased  sureties  ought  not 
to  have  been  made  parties  defendant,  and,  herein,  within  what 
time  the  objection,  for  want  of  proper  parties,  may  be  taken  ; 
and,  third,  whether  letters  of  administration  should  not  have 
been  taken  out  on  the  estate  of  Susan  Jane  Rotan,  and  her 
administrator  made  a  party  complainant. 

Mr.  B.  B.  Smith,  for  the  plaintiffs  in  error. 

For  all  the  grievances  alleged  in  the  bill,  the  complainants 
had  a  clear  and  adequate  remedy  at  law,  and  in  such  case  a 
court  of  equity  will  not  relieve.  Story's  Eq.  PI.  373;  Stone 
v.  Manning,  2  Scam.  531. 

2.  The  bill  pretends  to  seek  discovery  of  the  sureties,  but 
expressly  waives  their  oaths.  A  bill  of  discovery  must  ask  an 
answer  under  oath.  Story's  Eq.  PL,  §  311.  If  discovery  is 
asked  and  fails,  the  bill  ought  to  be  dismissed.  1  Gilm.  210. 
Appellee  obtained  no  discovery,  therefore  the*  bill  ought  to  have 
been  dismissed. 

3.  Relief  is  asked  in  equity  in  this  case  on  the  ground  that 
the  guardian  committed  fraud  in  making  settlement  with  the 
Probate  Court.  No  evidence  of  fraud  is  shown  by  appellee,  and 
if  it  be  held  that  the  guardian  committed  fraud  there  is  none 
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proven  against  these  defendants.  Fraud  must  be  proven.  The 
court  cannot  infer  it.  Wright  v.  Grover,  27  111.  430.  To  consti- 
tute fraud  there  must  be  an  intention  to  deceive.     1  Scam.  500. 

4.  Bill  does  not  allege  fraud  against  defendants.  To  give 
the  court  jurisdiction  over  them  on  the  ground  of  fraud  they 
must  be  alleged  to  have  participated  in  it. 

5.  The  court  erred  in  rendering  decree  for  complainants  for 
Susan  Jane  Rotan's  interest  in  the  fund,  of  which  she  died 
seized.  Her  administrator  should  have  been  a  party  to  the  bill. 
Personal  assets  do  not  vest  immediately  in  the  heir,  but  they 
do  vest  in  the  executor  or  administrator.  2  Blackstone,  p.  420 
and  note  38  ;  Williams  on  Executors,  note  527. 

The  administrator  of  Susan  Rotan  was  a  necessary  party  to 
the  bill.  Story's  Eq.  PI.  §  170,  p.  217. 

6.  The  administrators  of  the  co-obligors  of  appellants  are 
necessary  parties  to  the  bilL  Story's  Eq.  PL  §§  170,  172,  173, 
174,  p.  219. 

Want  of  parties  to  a  bill  may  be  raised  at  the  hearing. 
1  Bail.  Ch.  Pr. 


Messrs.  O'Melveny  &  Mekritt,  for  the  defendants  in  error. 

A  party  injured  should  have  the  right  to  select,  according  to 
his  own  judgment  in  the  matter,  for  his  tribunal,  such  a  one  as 
would  give  him  a  complete  remedy ;  and  though  the  plaintiff 
has  a  remedy  at  law,  if  that  remedy  does  not  appear  as  clear, 
and  is  doubtful,  and  not  as  effective,  chancery  will  exercise  a 
sound  discretion  in  assuming  it.  Mason  v.  Piggott,  11  111. 
89 ;  Truett  v.  Wainwright,  4  Gilm.  418. 

Then  only  courts  of  equity  will  refuse  to  take  cognizance  of 
a  cause,  when  the  complaining  party  has  a  remedy  at  law,  clear, 
complete  and  effective.     Frazier  v.  Miller,  16  111.  50. 

Courts  of  equity  have  a  paramount   jurisdiction   in  cases 

of  administration  and  cases  of  settlement  of  estates,  and  have 

also  a  similar  and  'plenary  jurisdiction  over  the  persons  and 

estates  of  infants,  and  will,  in  the  exercise  of  that  jurisdiction, 

2 — 39th  III. 
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cause  to  be  done  whatever  may  be  necessary  to  preserve  their 
estates  and  interests ;  and  it  would  seem  to  us  that,  in  this  cause, 
arising  from  the  maladministration  of  the  funds  of  infants, 
chancery  would  assume  jurisdiction  if  the  remedy  at  law  even 
appeared  clear.  1  Story's  Eq.  Jur.  chap.  9 ;  Williams  on  Exrs. 
pp.  1239, 1240 ;  2  Story  Eq.  p.  35  ;  Cowls  v.  Cowls,  3  Gilm.  435 ; 
Grattan  v.  Grattan,  18  111.  171. 

In  cases  of  fraud,  courts  of  chancery  have  always  jurisdiction 
(Truettv.  Wainwright,  4  Gilm.  418),  and  from  the  settlement  of 
the  guardian  as  it  was  made  by  him,  it  is  plain  it  was  a  legal 
fraud,  whether  we  insisted  upon  it  or  not  in  the  final  decree. 

The  law  does  not  favor  a  multiplicity  of  suits,  and  if  it  is  the 
object  of  a  bill  in  chancery  to  prevent  this  by  having  the  rights 
of  the  party  at  once  adjusted  and  determined  by  a  court  of 
equity,  instead  of  suffering  the  parties  to  be  harassed  by  a  num- 
Der  of  separate  suits,  chancery  would  assume  jurisdiction.  Mit- 
ford's  Eq.  PI.  145,  marg.  p. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

John  M.  Rotan  died  in  1837,  leaving  a  widow,  Cynthia,  and 
four  children,  namely :  John  M.  Rotan,  Byron  Rotan,  Susan 
Jane  and  Nancy  Rotan,  all  under  age  at  that  time.  Their 
mother,  Cynthia,  married  Willis  Smith,  and  in  1847  he  was 
appointed  guardian  of  these  children,  and  executed  a  bond  with 
John  Lynch,  Charles  M.  Smith,  Samuel  Craig,  Solomon  Smith 
and  John  Hammers,  securities,  in  the  sum  of  twelve  hundred 
dollars.  Money  belonging  to  these  children  came  to  the  hands 
of  Willis  Smith  as  their  guardian,  amounting  to  four  hundred 
and  fifty-eight  dollars  and  thirty  cents.  The  guardian  removed 
to  Missouri  with  the  children,  and  died  there  in  1850.  In 
January,  1848,  he  made  a  settlement  with  the  Probate  Court 
of  Marion  county,  in  which  he  had  allowances  made  him,  and 
a  balance  appeared  against  him  as  guardian  of  about  three 
hundred  and  forty-four  dollars.  He  left  no  property  in  this 
State,  and  made  no  other  settlement.  Susan  Jane  Rotan  died 
in  1854,  before  she  arrived  at  full  age,  unmarried  and  without 
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descendants.  Of  the  sureties  in  the  bond,  Samuel  Craig  and 
John  Hammers  were  dead.  The  bill  was  filed  against  the  sur- 
viving sureties  for  a  discovery  and  an  account,  and  to  relieve 
against  the  settlement  made  by  Willis  Smith  with  the  Probate 
Court,  on  the  allegation  that  fraudulent  claims  were  allowed 
thereat,  and  the  prayer  is  for  a  decree  for  the  amounts  respect- 
ively due  complainants. 

The  court,  on  the  hearing,  decreed  in  favor  of  the  com 
plainants,  the  sum  of  five  hundred  and  ninety-seven  dollars. 
From  this  decree  the  sureties  prosecute  this  writ  of  error. 

Two  principal  errors  are  relied  on,  one  going  to  the  jurisdic- 
tion of  the  court  and  the  other  as  to  the  parties. 

Upon  the  first  point,  we  are  satisfied  the  bill  will  lie  for  the 
purposes  sought  by  it.  It  was  said  by  this  court,  in  the  case 
of  Grattan  v.  Grattan,  18  111.  171,  that  courts  of  equity  have  a 
paramount  jurisdiction  in  cases  of  administration  and  the  settle- 
ment of  estates,  and  may  control  courts  of  law  in  their  action 
in  the  settlement  and  distribution  of  estates,  and  refer  to  1  Story's 
Eq.  Jur  chap.  9,  and  Williams  on  Exrs.  1239, 1240.  And  it  was 
also  held  that  they  had  a  similar  and  plenary  jurisdiction  over 
the  persons  and  estates  of  infants,  and  would,  in  the  exercise 
of  that  jurisdiction,  cause  to  be  done  whatever  might  be  neces- 
sary to  preserve  their  estates,  referring  to  2  Story's  Eq.  Jur. 
chap.  35,  and  Cowls  v.  Cowls,  3  Gilm.  435. 

When  the  charge  is,  as  in  this  bill,  of  a  maladministration 
of  the  estate  of  these  complainants  when  infants,  a  court  of 
equity  ought  to  have  jurisdiction  to  inquire  into  it,  and  correct 
the  errors,  the  more  especially  when  it  is  alleged  the  proceed- 
ings by  the  guardian  were  in  fraud  of  the  rights  of  his  wards. 

The  objection  as  to  the  parties,  the  omission  to  make  the 
personal  representatives  of  the  deceased  sureties,  Craig  and 
Hammers,  parties  defendant  to  the  bill,  is  well  taken. 

In  the  case  of  the  People  for  the  use,  etc.  v.  Lott  and  others, 
27  111.  223,  which  was  a  bill  filed  by  the  distributees  of  the 
estate  of  P.  Jarboe  deceased,  against  the  surviving  adminis- 
trator of  the  estate,  the  objection  was  made  that  the  bill  waa 
defective  for  the  want  of  proper  parties.    The  representatives  of 
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the  deceased  sureties,  having  been  omitted,  as  in  this  case,  it 
was  held  that  it  was  defective  for  that  reason.  We  said  the 
representatives  of  the  deceased  sureties  have  a  direct  interest  in 
being  heard  in  the  adjustment  of  the  administrator's  accounts, 
as  they  would  be  liable  to  contribute  in  their  representative 
character,  for  their  proportion  of  any  sum  found  remaining  in 
the  hands  of  the  administrators,  or  misapplied  or  wasted  by 
them.  With  only  a  portion  of  the  parties  to  the  bond  or  their 
representatives  before  the  court,  a  decree  doing  full  and  com- 
plete justice  to  the  several  parties  could  not  be  rendered.  The 
same  rule  must  apply  to  the  sureties  on  a  guardian's  bond  and 
their  representatives,  and  for  the  same  reasons. 

This  objection  is  in  time,  under  the  authority  of  the  case  of 
Prentice  v.  Kimball,  19  111.  322.  There  it  was  held,  that  it 
was  the  usual  and  better  practice,  where  the  want  of  proper 
parties  is  apparent  on  the  face  of  the  bill,  to  take  advantage  of 
it  by  demurrer  or  motion  to  dismiss,  or,  if  not  patent,  by  plea 
or  answer.  Where  the  parties  omitted  are  mere  formal  parties 
and  not  indispensable  to  a  decision  of  the  case  upon  its  merits, 
it  will  be  too  late  to  make  the  objection  at  the  hearing,  but 
where  the  rights  of  parties  not  before  the  court  are  intimately 
connected  with  the  matter  in  dispute,  so  that  a  final  decree 
cannot  be  made  without  materially  affecting  their  interests, 
the  objection  may  be  taken  at  the  hearing,  or  on  appeal  or  on 
error. 

On  the  other  point,  we  do  not  consider  it  was  necessary  to 
take  out  letters  of  administration  on  the  estate  of  Susan  Jane 
Rotan,  as  she  died  in  her  minority  at  an  age  incapable  in  law 
of  contracting  debts,  and  her  share,  on  her  death,  vested  imme- 
diately in  her  next  of  kin  entitled  thereto.  Cross  v.  Carey,  25 
111.  564;  Riley  v.  Loughrey,  22  id.  97. 

As  to  the  fraud  charged  in  the  settlement  by  Willis  Smith 
with  the  court  of  probate,  we  see  nothing  in  the  record  justify- 
ing the  charge.  There  is  nothing  apparent  there  to  destroy  its 
credit.  The  sum  of  one  hundred  and  five  dollars  alleged  to 
have  been  chargeable  against  one  of  the  heirs  only,  may  have 
been  chargeable  against  the  entire  fund.     This  was  a  question 
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for  that  court.  If  the  settlement  with  that  court  was  fair,  and 
we  see  nothing  to  impeach  it,  it  cannot  be  overhauled  here  in 
the  absence  of  any  proof  of  fraud.  The  court  had  competent 
jurisdiction  of  the  subject,  and  of  the  person,  and  however 
erroneous  its  decisions  may  be,  they  must  stand  until  reversed 
by  a  superior  court.  We  do  not  find  in  the  record  any  data 
by  which  we  can  adjust  the  accounts  and  claims  set  up,  but 
must  leave  the  adjustment  to  the  parties  themselves. 

For  the  want  of  proper  parties  the  decree  is  reversed,  and  the 
cause  remanded  with  leave  so  to  amend  the  bill  as  to  make 
the  representatives  of  the  deceased  sureties  parties. 

Decree  reversed. 


Benjamin  H.  Williams 

v. 
Franklin  County. 

1.  Paupers.  This  was  a  prosecution  under  the  sixteenth  section  of  the 
chapter  of  the  Revised  Statutes,  entitled  "  Paupers,"  for  bringing  a  pauper  into 
Franklin  county,  wherein  he  was  not  lawfully  settled,  knowing  him  to  be  a 
pauper.  There  is  no  question  in  the  case,  except  one  of  fact,  whether  the 
defendant  knew  the  person  to  be  a  pauper. 

Appeal  from  the  Circuit  Court  of  Franklin  county ;  the  Hon. 
A.  D.  Duff,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Messrs.  Tanner  &  Casey,  Mulkey,  Wall  &  Wheeler,  and 
S.  E.  Flannigan,  for  the  appellant. 

Mr.  F.  M.  Youngblood  and  Messrs.  Allen  &  Webb,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Franklin  county  against  the 
appellant,  to  recover  the  penalty  provided  for  in  the  sixteenth 
section  of  chapter  80  of  the  Revised  Stautes,  entitled  "Paupers." 
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That  section  is  as  follows:  "If  any  person  shall  bring  and 
leave  any  pauper  or  paupers  in  any  county  in  this  State, 
wherein  such  pauper  is  not  lawfully  settled,  knowing  him  or 
them  to  be  paupers,  he  shall  forfeit  and  pay  the  sum  of  one 
hundred  dollars  for  every  such  offense,  to  be  sued  for  and 
recovered  by  and  to  the  use  of  such  county,  by  action  of  debt, 
before  any  justice  of  the  peace  in  the  proper  county." 

On  the  trial,  the  court  instructed  the  jury  for  the  plaintiff: 
"  That  if  they  believe  from  the  evidence  that  Benj.  H.  Williams, 
the  defendant,  brought  from  any  other  county  in  this  State 
and  left  a  pauper  in  Franklin  county,  Illinois,  knowing  him 
to  be  a  pauper  at  the  time,  the  verdict  should  be  for  the  plaint- 
iff. A  pauper,  under  our  statute,  is  a  poor  person,  destitute 
of  pecuniary  means,  and  unable  to  earn  a  livelihood  in  conse- 
quence of  any  bodily  infirmity,  idiocy,  lunacy,  or  other  unavoid- 
able cause." 

And  for  the  defendant :  "  That  although  they  may  believe 
from  the  evidence  that  defendant  brought  the  person  in  ques- 
tion from  the  railroad,  out  of  this  county,  into  this  county,  and 
at  the  time  of  bringing  him  into  this  county  he  was  diseased 
and  unable  to  labor,  and  had  no  means  of  supporting  or  main- 
taining himself,  yet  unless  the  jury  believe  from  the  evidence 
defendant  knew  at  the  time  he  brought  him  that  he  was  with- 
out money,  or  other  means  of  support,  the  verdict  must  be  for 
the  defendant:  and  although  the  defendant  in  such  case  may 
have  afterward  found  out  that  he  was  without  means,  that 
would  not  make  him  liable." 

Under  these  instructions,  the  jury  found  a  verdict  for  the 
plaintiff,  and  the  court  imposed  a  fine  of  one  hundred  dollars. 
The  defendant  prosecuted  his  appeal. 

While  a  law  for  the  purpose  of  preventing  the  fraudulent 
importation  of  paupers  from  one  county  to  another,  with  a  view 
to  shifting  the  liability  for  their  support,  would  be  highly  proper, 
it  cannot  be  denied  that  the  existing  enactment  is  unnecessarily 
harsh,  since  the  generality  of  its  terms  would  sometimes  render 
penal,  acts  which  were  dictated  by  common  humanity.  It  is, 
however,  the  duty  of  courts  to  administer  the  law  as  we  find  it 
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written,  guarding,  however,  as  far  as  possible,  by  a  rigid  con- 
struction, and  by  the  requirement  of  ample  proof,  against  an 
attempt  to  bring  within  its  provisions  cases  which  never  could 
have  been  within  the  intent  of  an  enlightened  legislature.  In 
the  case  before  us,  it  is  not  claimed  that  the  court  below  did 
not  fairly  instruct  the  jury,  but  we  are  asked  to  reverse  the 
judgment  on  the  ground  that  the  defendant  is  not  proved  to 
have  known  that  the  person  taken  by  him  to  Franklin  county 
was  then  a  pauper.  We  cannot,  however,  see  any  deficiency 
of  proof  in  that  regard,  nor  do  we  discover  any  other  ground 
on  which  the  judgment  should  be  reversed.  The  record  shows 
that  the  appellant  brought  the  pauper  from  Du  Quoin,  in  Perry 
county,  to  his  own  house  in  Franklin  county;  that  the  next 
day  the  pauper  was  looking  for  some  other  place  where  he  could 
stay ;  that  very  soon  thereafter  the  defendant  caused  him  to  be 
sent  to  the  poor-house,  where,  in  a  few  days,  he  died,  and  was 
buried  at  the  expense  of  Franklin  county.  The  evidence  further 
shows  that,  when  the  defendant  brought  the  pauper  into  the 
county,  the  latter  showed  unmistakably  by  his  appearance  that 
lie  was  much  diseased  and  unable  to  work,  while,  at  the  same 
time  he  bore  all  the  outward  marks  of  extreme  destitution. 
The  defendant  offered  no  evidence  to  show  why  he  brought  the 
pauper  to  the  county.  It  does  not  appear  that  he  had  been 
unable  to  procure  food  and  shelter  in  Perry  county,  or  that  his 
removal  was  the  dictate  of  common  humanity,  and  necessary  in 
order  to  save  a  human  being  from  perishing.  Under  these  cir- 
cumstances, we  cannot  say  that  the  jury  did  wrong  in  finding 
that  the  defendant  had  notice  of  the  fact  of  pauperism,  and  that 
he  came  within  the  penalty  of  the  law.  While  this  act  is  in 
the  statutes,  we  have  no  option  but  to  enforce  it. 

Judgment  affirmed. 
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William  F.  Raney 

v. 
Charles  Boyce  et  al 

1.  CONTRACTS  —  construction  — furnishing  substitutes  for  the  army.  A  receipt 
was  given  to  one  Raney  for  "  five  hundred  and  twenty-five  dollars,  in  full  for 
a  substitute  to  be  furnished,  and  the  said  substitute  to  be  a  clearance  in  his 
stead."  In  an  action  by  Raney  to  recover  back  the  money,  on  the  ground  that 
no  substitute  was  furnished,  it  was  held,  the  contract  implied  that  the  plaintiff 
had  been  drafted,  and  the  undertaking  of  the  party  receiving  the  money  was, 
that  the  substitute  to  be  furnished  should  be  received  and  mustered  into  the 
service  of  the  United  States,  in  the  place  and  stead  of  the  plaintiff. 

2.  If  the  party  for  whom  the  substitute  was  to  be  furnished  was  relieved 
of  the  draft  by  the  order  of  the  government,  and  not  by  the  acceptance  of  the 
substitute,  then  the  contract  of  the  party  receiving  the  money  was  not  per- 
formed, and  the  party  paying  it  could  recover  it  back,  and  with  interest. 

Writ  of  Error  to  the  Circuit  Court  of  Richland  county ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Mr.  Silas  L.  Bryan,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of  Rich- 
land county  brought  by  William  F.  Raney  against  Charles 
Boyce  and  John  S.  Harvey,  and  tried  by  the  court  without  a 
jury,  and  judgment  for  the  defendants. 

The  action  was  brought  on  a  receipt  signed  by  the  defend- 
ants, of  which  the  following  is  a  copy  :  "  Olney,  Illinois,  April 
14,  1865.  Received  of  William  F.  Raney,  of  township  two, 
range  four,  of  Jefferson  county,  Illinois,  the  sum  of  five  hun- 
dred and  twenty-five  dollars,  in  full  for  a  substitute  to  be 
furnished,  and  the  said  substitute  to  be  a  clearance  in  his 
Btead." 
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The  breach  was  that  defendants  did  not  present  a  substitute. 

The  pleas  were  the  general  issue  and  a  special  plea,  alleging 
in  substance  that  they  did  furnish  a  substitute  for  the  plaintiff 
on  the  14th  of  April,  1865,  for  the  purpose  of  being  mustered 
into  the  service  of  the  United  States  for  the  plaintiff,  but  he 
was  not  received  and  mustered  into  service  because  the  plaintiff 
was  released  by  the  provost  marshal  from  his  liability  as  a 
drafted  man.  That  they  are  still  ready  to  furnish  a  substitute, 
etc.  A  demurrer  to  this  plea  being  overruled,  it  was  traversed 
and  the  cause  tried  by  the  court. 

A  judgment  having  been  found  for  the  defendants,  the 
plaintiff  brings  the  case  here  by  writ  of  error,  where  this  find- 
ing is  assigned  as  error. 

In  the  view  we  have  taken  of  the  case,  it  is  not  necessary  to 
pass  upon  the  sufficiency  of  the  special  plea.  The  case  depends 
upon  the  true  construction  of  the  contract  of  the  parties  as  con- 
tained in  the  receipt. 

It  seems  to  us  quite  manifest,  that  the  meaning  of  the  con- 
tract is,  that  the  plaintiff  should  be  cleared  of  the  draft  by  the 
acceptance  of  a  substitute  furnished  by  the  defendants.  What 
other  interpretation  can  be  given  to  the  language  used,  "  the 
said  substitute  to  be  a  clearance  in  his  stead,"  that  is,  the  sub- 
stitute furnished  should  be  accepted  in  the  place  and  stead 
of  the  plaintiff,  and  he,  the  plaintiff,  should  thereby  be  cleared 
of  the  draft.  The  contract  implies  that  the  plaintiff  had  been 
drafted  and  the  undertaking  of  the  defendants  was  that  the 
substitute  furnished  should  be  received  and  mustered  into  the 
service  of  the  United  States,  in  the  place  and  stead  of  the  plaint- 
iff. The  plaintiff  was  to  be  cleared  by  the  acceptance  of  the 
substitute. 

Now,  the  plea  is,  the  substitute  was  not  received  and  mustered 
into  service,  because  the  plaintiff  was  released  by  the  provost 
marshal  from  his  liability  as  a  drafted  man,  and  such  was  the 
proof.  The  proof  is,  the  government  suspended  the  draft  on 
the  14th  day  of  April,  1865,  consequently,  no  drafted  man  or 
his  substitute  could  be  accepted  after  that  day,  or  on  that  day, 
after  the  receipt  of  the  order  suspending  the  draft. 
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The  undertaking  of  the  defendants  was  that  the  substitute 
should  be  a  clearance  of  the  plaintiff  from  the  draft,  whereas  he 
was  cleared  of  the  draft  by  the  order  of  government. 

Again,  it  is  not  proved  that  the  defendants  furnished  a  proper 
substitute,  one  who  possessed  the  requisite  qualifications  for  a 
soldier,  and  one  who  would  be  accepted  after  the  usual  examina- 
tion had  in  such  cases. 

Suppose  the  plaintiff  had  not  paid  these  defendants,  could  they, 
on  the  proof 'submitted  by  them,  recover  of  the  plaintiff,  alleging 
they  had  furnished  a  substitute,  and  by  which  he  was  cleared 
of  the  draft  ?  We  think  not.  The  case  shows  the  plaintiff  was 
entitled  to  recover  back  his  money  without  deduction,  and  with 
interest. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Henry  Bond  and  John  Shinn 
v. 

The  People  of  the  State  op  Illinois. 

1.  INSTRUCTIONS — should  not  assume  facts  as  proven.  Instructions  should  be 
given  hypothetically,  and  be  so  drawn  as  to  state  the  law  upon  a  supposed  state 
of  facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as  proved. 

2.  So  on  the  trial  of  a  party  under  an  indictment  for  an  assault  with  an 
intent  to  murder,  where  the  court  instructed  the  jury  that  if  a  certain  fact 
existed  "  at  the  time  the  assault  to  murder  was  made,"  they  should  find  the 
defendant  guilty,  the  instruction  was  held  erroneous  because  it  assumed  that 
the  defendant  made  an  assault  to  murder,  a  fact  it  was  the  province  of  the  jury 
alone  to  decide. 

3.  GENERAL  verdict  of  "  guilty  " — in  criminal  cases.  A  general  verdict  of 
"  guilty "  is  sufficient,  without  specifying  of  what  offense,  either  by  descrip- 
tion, or  by  reference  to  the  indictment  or  otherwise.  It  is  understood  to  mean 
guilty  of  the  offense  charged  in  the  indictment. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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Henry  Bond  and  John  Shinn  were  indicted  in  the  Circuit 
Court  of  Clinton  county,  on  the  7th  of  March,  1865,  for  an 
assault,  with  intent  to  murder  one  John  Love.  The  cause  was 
afterward  removed  into  the  Circuit  Court  of  Marion  county  on 
change  of  venue.  A  trial  was  had  in  that  court  at  the  March 
Term,  1865,  in  the  progress  of  which  the  court,  on  behalf  of 
the  prosecution,  gave  this  instruction  : 

"  2.  And  if  the  jury  believe,  from  the  evidence,  that  Bond 
and  Shinn  were  together  and  acted  in  concert  at  the  time  of  the 
assault  to  murder  was  made,  they  should  find  them  equally 
guilty." 

The  jury  returned  the  following  verdict : 

"  We,  the  jury,  find  defendants  guilty,  and  fix  the  term  of 
their  confinement  in  the  penitentiary  at  one  year  each." 

A  motion  for  a  new  trial  was  overruled,  and  judgment  was 
entered  upon  the  verdict.  The  defendants  thereupon  sued  out 
this  writ  of  error,  and  now  allege  the  instruction  was  erroneous 
in  assuming  the  defendants  to  have  made  an  assault  to  murder, 
when  that  should  have  been  left  to  the  jury  to  determine  ;  and 
that  the  verdict  was  insufficient  in  not  specifying  of  what 
offense  they  were  found  guilty. 

Mr.  H.  K.  S.  O'Melveny,  for  the  plaintiff  in  error. 
Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

The  objection  to  the  second  instruction  given  for  the  people 
is  well  taken.  It  is  this :  "  If  the  jury  believe,  from  the 
evidence,  that  Bond  and  Shinn  were  together,  and  acted  in 
concert,  at  the  time  of  the  assault  to  murder  was  made,  they 
should  find  them  equally  guilty. " 

The  objection  is  obvious.  By  this  instruction  the  jury  are 
plainly  told  that  the  defendants  made  an  assault  to  murder. 
No  other  meaning  can  be  given  to  the  language  used.  It 
amounts  to  a  finding  by  the  court  of  the  very  fact  the  jury  were 
sworn  to  try.  The  intent  with  which  the  assault  was  made,  if 
one  was  made,  was  for  the  jury  to  determine.  It  might  not 
have  been  to  do  murder.     Instructions  should  be  given,  as  this 
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court  say,  in  Hopkinson  v.  The  People,  18  111.  264,  and  in  Sher- 
man v.  Dutch,  16  id.  283,  and  in  other  cases,  hypothetically, 
and  be  so  drawn  as  to  state  the  law  upon  a  supposed  state  of 
facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as  proved. 
Eames  v.  Blackhart,  12  id.  195 ;  Wall  v.  Goodenough,  16  id.  415. 

Upon  the  other  point  made,  that  the  verdict  is  not  specific, 
that  it  does  not  find  the  defendants  guilty  of  any  offense,  we 
have  to  say  that  in  the  case  of  Armstrong  v.  The  People,  37 
111.  459,  it  was  held  such  a  verdict  was  sufficient.  That  it 
found,  substantially,  the  party  guilty  of  the  offense  charged. 

For  the  error  in  giving  the  second  instruction  the  judgment 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Whiting  W.  Smith 

v. 
James  Price. 


1.  What  will  pass  by  a  deed—; fruit-trees  and  ornamental  shrubbery  in  a 
nwsery.  While  fruit-trees  and  ornamental  shrubbery,  grown  upon  premises 
leased  for  nursery  purposes,  would  probably  be  held  to  be  personal  property, 
as  between  landlord  and  tenant,  yet,  as  between  vendor  and  vendee,  such  trees 
and  shrubbery  are  annexed  to  and  form  a  part  of  the  freehold,  and  would  pass 
with  a  sale  of  the  land. 

2.  Parol  evidence — verbal  reservation  of  fruit-trees  on  sale  of  land.  It  would 
be  a  violation  of  the  most  familiar  rule  of  evidence  to  receive  proof  of  a  verbal 
arrangement  contemporaneous  with  a  written  contract,  and  impairing  its  legal 


8.  So  where  the  owner  of  land  upon  which  fruit-trees  and  ornamenta! 
shrubbery  are  growing  for  nursery  purposes,  executes  a  contract  of  sale  for  the 
land  in  such  terms  as  to  pass  the  trees  and  shrubbery  to  the  purchaser,  the  ven- 
dor will  not  be  permitted  to  show  that  there  was  a  verbal  agreement  for  their 
reservation,  as  that  would  be  inconsistent  with  the  legal  import  of  the  written 
contract  between  the  parties. 

4.  Injunction — when  allowable.  A  purchaser  of  land  upon  which  fruit-trees 
and  ornamental  shrubbery  were  growing  for  nursery  purposes,  being  in  pos- 
session under  his  contract  of  purchase,  the  vendor  removed  a  part  of  the 
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shrubbery,  and  claimed  the  right,  under  a  verbal  reservation,  to  move  much 
more.  Held,  this  was  a  proper  case  for  an  injunction  at  the  suit  of  the  pur- 
chaser to  restrain  the  vendor  from  removing  any  more  trees  or  shrubbery  from 
the  premises. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court : 

Messrs.  Willard  &  Goodnow,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  filed  by  Smith,  plaintiff  in  error, 
to  enjoin  Price,  the  defendant  in  error,  from  removing  certain 
fruit-trees  growing  in  a  nursery,  and  certain  ornamental  shrub- 
bery, from  a  tract  of  land  sold  by  the  latter  to  the  former. 
Price  answered,  (the  oath  to  his  answer  having  been  waived,) 
and  on  the  coming  in  of  the  answer  a  motion  was  made  to  dis- 
solve the  injunction.  A  replication  was  filed  and  the  case  seems 
to  have  been  irregularly  set  down  for  final  hearing  at  the  same 
time  with  hearing  the  motion  to  dissolve,  and  to  have  been 
finally  disposed  of  upon  the  pleadings,  and  the  affidavits  filed 
for  and  against  the  motion.  As  no  exception  was  taken  to  this 
proceeding,  it  was  probably  had  by  consent.  The  court  ren- 
dered a  decree  making  the  injunction  perpetual  as  to  a  part  of 
the  trees,  and  dissolving  it  as  to  a  part ;  and  from  this  decree 
the  complainant  prosecutes  a  writ  of  error. 

The  defendant  admits  a  sale  of  the  land  by  himself  to  the 
complainant,  and  that  the  latter  went  into  possession  under 
the  contract  of  purchase,  but  insists  that  one  of  the  terms  of  the 
sale  was  a  verbal  reservation  of  the  nursery  trees  and  some 
other  ornamental  shrubbery.  The  proof  made  in  the  affidavits 
Lpon  this  point  is  uncertain  and  contradictory. 

While  fruit-trees  and  ornamental  shrubbery  grown  upon 
premises  leased  for  nursery  purposes  would  probably  be  held 
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to  be  personal  property,  as  between  the  landlord  and  tenant, 
yet  there  is  neither  authority  nor  reason  for  saying  that,  as 
between  vendor  and  vendee,  such  trees  and  shrubbery  would 
not  pass  with  a  sale  of  the  land.  They  are  annexed  to,  and  a 
part  of  the  freehold.  As  between  vendor  and  vendee,  even 
annual  crops  pass  with  the  land  where  possession  is  given. 
Bull  v.  Griswold,  19  111.  631.  Under  the  contract  of  sale  and 
the  delivery  of  possession  by  Price  to  Smith,  the  latter  became 
the  owner  of  the  trees  as  well  as  of  the  soil,  and  it  would  be 
a  violation  of  the  most  familiar  rules  of  evidence  to  receive 
proof  of  a  verbal  arrangement  cotemporaneous  with  the  written 
contract  and  impairing  its  legal  effect.  The  parties,  in  execut- 
ing the  written  instrument,  deliberately  made  it  the  exclusive 
evidence  of  the  terms  of  their  agreement.  This  instrument 
shows  a  sale  of  the  land  in  such  terms  as  to  pass  the  trees.  No 
reservation  is  made,  and  to  permit  the  vendor  now  to  show 
that  there  was  a  verbal  agreement  for  their  reservation,  would 
be  to  permit  him  to  prove  a  verbal  contract,  inconsistent  with 
the  legal  import  of  that  executed  by  the  parties  under  their 
hands  and  seals.  This  the  law  forbids.  We  find  nothing  in 
the  case  to  make  it  an  exception  to  this  familiar  principle,  and 
it  is  therefore  unnecessary  to  advert  to  the  evidence  in  detail.  As 
the  record  shows  that  Price  had  actually  removed  a  part  of  the 
shrubbery,  and  claimed  the  right  to  move  much  more,  it  was  a 
proper  case  for  an  injunction,  and  the  decree  will  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  court  to  pro- 
ceed in  conformity  with  this  opinion. 
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John  W.  Corgan 

v. 
Aaron  A.  Frew. 

1.  Promissory  NOTE — what  constitutes — and,  herein^  of  the  use  of  the  check  or 
dollar  mark.    An  instrument  was  made  as  follows : 

"  $500.  Waverly,  December  6, 1861. 

"  On  or  before  the  20th  of  next  May  I  promise  to  pay  C.  P.  Christian,  or  his 
order,  five  hundred  for  value  received  of  him,"  etc. 

Held,  to  be  a  promissory  note,  and  assignable  as  such. 

2.  While  the  check  or  dollar  mark  in  the  margin  cannot  be  used  to  contra- 
dict what  is  clearly  written  in  the  note,  yet  if  from  any  cause  there  is  uncer- 
tainty as  to  the  sum  intended  to  be  written  in  the  body  of  the  instrument,  the 
check  mark  may  be  resorted  to  for  the  purpose  of  explaining  the  instrument  in 
that  regard. 

3.  So  in  this  case,  the  words  "  five  hundred,"  written  in  the  body  of  the 
instrument,  by  reference  to  the  dollar  mark  in  the  margin,  are  shown  to  mean 
five  hundred  dollars. 

4.  Witness — competency — maker  of  a  note,  as  between  the  assignor  and 
assignee.  As  between  the  assignor  and  assignee  of  a  promissory  note,  for  all 
purposes  except  to  impeach  its  validity  or  to  prove  its  payment,  the  maker  is  a 
competent  witness, — his  interest  is  equally  balanced  between  the  parties. 

5.  So  where  the  assignee  seeks  to  recover  against  his  assignor  upon  the 
ground  that  the  maker  was  insolvent  and  a  suit  against  him  would  have  been 
unavailing,  the  fact  of  his  insolvency  may  be  proved  by  the  maker  himself. 

6.  Parol  evidence — whether  a  party  has  conveyed  away  his  lands.  And  in 
proving  the  fact  of  his  insolvency  by  the  maker,  there  is  no  objection  to  asking 
him  whether  he  was  the  owner  of  real  estate,  as  well  as  of  personal  property. 

7.  Witness — of  the  various  modes  of  impeachment — or  the  rule  controlling  juries 
in  judging  of  the  credibility  of  a  witness.  It  is  not  essential,  in  order  to  justify  a 
jury  in  refusing  to  give  credit  to  the  testimony  of  a  witness,  that  he  should  be 
impeached  by  evidence  of  bad  character. 

8.  The  usual  mode  of  impeachment  is  to  prove  by  other  witnesses  that  his 
character  for  truth  and  veracity  among  his  neighbors  is  so  bad  that  he  is 
unworthy  of  beliei 

9.  Yet  a  jury  might  be  warranted  in  regarding  a  witness  unworthy  of  credit 
from  his  relationship  to  the  parties,  his  manner  and  appearance  on  the  stand, 
or  his  evident  bias  in  favor  of  one  of  the  parties. 

10.  Delivery  —  when  necessary  to  complete  a  sale  of  personal  property.  As 
between  the  parties,  a  delivery  is  not  essential  to  a  complete  sale  of  personal 
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property  and  the  passing  of  a  title,  when  nothing  remains  to  be  done  but  for 
the  purchaser  to  take  possession. 

11.  But  as  to  creditors  and  subsequent  bona  fide  purchasers,  a  delivery  is 
indispensable  to  complete  the  sale. 

12.  Sales  op  personal  property  — presumption  as  to  their  good  faith.  It 
may  be  that  where  all  the  elements  of  a  valid  sale  of  personal  property  exist, 
it  will  be  presumed  to  have  been  made  in  good  faith ;  but  such  would  not  be 
the  presumption,  when,  in  proving  what  is  claimed  to  be  a  sale,  some  essential 
requirement  is  wanting. 

13.  As  where  a  sale  of  personal  property  is  made  without  a  delivery  of  pos- 
session to  the  purchaser,  as  to  creditors  and  subsequent  bona  fide  purchasers, 
such  a  sale  is  presumed  to  have  been  made  in  bad  faith. 

14.  Measure  OP  damages  —  as  respects  rate  of  interest  in  suit  by  assignee 
against  assignor.  In  a  suit  by  the  assignee  against  the  assignor  of  a  note,  the 
plaintiff  should  not  recover  more  than  he  could  have  collected  from  the  maker 
had  he  been  solvent. 

15.  So  where  the  assignee  of  a  note  drawing  interest  at  ten  per  cent,  reduces 
his  debt  to  a  j  udgment  against  the  maker,  and,  failing  to  make  the  money, 
sues  his  assignor,  the  measure  of  his  recovery  will  be,  not  the  face  of  the  note 
with  ten  per  cent,  interest,  but  only  the  amount  of  the  judgment  with  interest 
thereon  at  six  per  cent,  from  the  time  it  was  rendered,  and  the  assignee's  costs 
in  obtaining  that  judgment. 

Appeal  from  the  Circuit  Court  of  Perry  county ;  the  Hon. 
John  H.  Mulkey,  Judge,  presiding. 

On  the  25th  day  of  February,  1865,  Aaron  A.  Frew  com- 
menced his  action  of  assumpsit  in  the  court  below  against  John 
"W.  Corgan,  alleging,  as  the  ground  of  the  action,  that  Mason 
F.  Woods,  on  the  6th  day  of  December,  1861,  made  his  note  to 
C.  P.  Christian  for  $500,  payable  on  or  before  the  20th  day  of 
May,  1862,  with  ten  per  cent,  interest  from  due  until  paid ;  that 
Christian  indorsed  the  note  to  John  W.  Corgan,  the  defendant, 
and  that  Corgan  indorsed  it  to  the  plaintiff,  Frew. 

The  plaintiff  avers  that  Woods,  the  maker  of  the  note,  was 
insolvent  from  the  maturity  of  the  note  until  the  commence- 
ment of  this  suit,  so  that  the  same  could  not  have  been  collected 
fcy  due  process  of  law. 

The  defendant  pleaded  the  general  issue.  On  the  trial,  the 
plaintiff  offered  in  evidence  the  following  instrument : 
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"  $500.  Waverly,  December  6,  1861. 

"On  or  before  the  20th  of  next  May,  I  promise  to  pay  C.  P. 
Christian,  or  his  order,  live  hundred  for  value  received  of  him 
(with  ten  per  cent,  after  due). 

M.  F.  WOODS." 
Indorsed :  "  Pay  to  John  W.  Corgan. 
C.  P.  Christian. 
Pay  to  A.  A.  Frew. 

J.  W.  Corgan." 


The  defendant  objected  to  the  admission  of  the  instrument 
in  evidence,  but  the  court  overruled  the  objection  and  allowed 
it  to  be  read  to  the  jury,  to  which  exception  was  taken. 

The  plaintiff  then  introduced  in  evidence  the  record  of  a  judg- 
ment in  his  favor,  rendered  at  the  March  Term,  1863,  of  the 
Circuit  Court  of  Morgan  county,  against  Woods,  the  maker, 
upon  confession  under  a  warrant  of  attorney,  executed  by  the 
latter,  for  $542.11,  upon  the  instrument  above  described. 

The  plaintiff  offered  to  read  the  deposition  of  Woods,  the 
maker  of  the  instrument  mentioned,  by  whom  it  was  proposed 
to  prove  his  insolvency,  and  the  fact  that  he  had  sold  his  real 
estate  as  well  as  his  personal  property.  The  defendant  objected 
to  the  reading  of  the  deposition,  and  especially  so  much  of  the 
answers  of  the  witness  as  related  to  the  sale  of  his  real  estate. 
But  the  court  allowed  the  deposition  to  be  read,  and  the  defend- 
ant excepted. 

Woods  testifies  in  his  deposition,  in  detail,  in  reference  to  the 
sale  of  his  property,  a  portion  of  which,  one  hundred  and  forty 
head  of  cattle,  he  stated  he  sold  to  Chesnut  &  Dubois  in  June, 
1862.  It  is  unnecessary,  in  the  view  in  which  the  case  is  con- 
sidered by  the  court,  to  notice  the  evidence  more  particularly. 

Upon  the  evidence  being  closed,  the  court  instructed  the 
jury  for  the  plaintiff  as  follows : 

1.  When  the  testimony  of  a  witness  is  fair,  not  unreason- 
able, and  consistent  with  itself,  and  the  witness  has  not  been 
impeached  by  any  of  the  modes  recognized  by  the  law,  a  jury 
has  no  right  to  disregard  the  testimony  of  such  witness. 
3 — 39th  III. 


34  Cokgan  v.  Frew.  [Nov.  T., 

Statement  of  the  case. 

2.  If  the  jury  believe  from  the  evidence  that  defendant 
assigned  the  note  described  in  the  declaration  to  the  plaintiff, 
and  that  when  the  note  fell  due  the  maker  was  insolvent  and 
remained  so  up  to  the  time  of  the  commencement  of  this  suit, 
and  that  the  amount  of  the  note  could  not  have  been  made  out 
of  the  maker  by  a  judgment  and  execution  they  will  find  for 
plaintiff. 

3.  The  presumption  of  law  is  that  any  sale  of  property  is 
made  in  good  faith,  and  that  unless  the  defendant  in  this  case 
has  proved  by  sufficient  evidence,  or  it  otherwise  appears  from 
the  testimony  that  the  sale  of  the  property  of  Woods  was 
fraud  ui  it,  and  that  Woods  was  the  owner  of  property,  real  or 
personal,  subject  to  execution  out  of  which  the  note  in  this  case 
could  have  been  made,  they  must  find  for  the  plaintiff. 

To  the  giving  of  these  instructions,  the  defendant  excepted. 
The  following  were  given  for  the  defendant : 

1.  That  although  the  jury  may  believe  from  the  evidence 
that  Woods  sold  to  Chesnut  &  Dubois  the  one  hundred  and 
forty  head  of  cattle  in  June,  1862,  and  that  the  cattle  at  that 
time  were  at  a  different  place  and  that  Woods  never  actually 
delivered  the  possession  of  them  to  Chesnut  &  Dubois  then 
the  sale  of  these  cattle  would,  in  law,  be  fraudulent  and  void 
as  against  the  execution  creditors  of  Woods. 

2.  If  the  jury  believe  from  the  evidence  that  Mason  F.  Woods 
had  property  in  his  possession,  subject  to  execution  at  any  time 
after  the  plaintiff  might  have  obtained  a  judgment  and  before 
the  commencement  of  this  suit,  sufficient  in  value  to  have  paid 
the  debt  in  question,  the  verdict  should  be  for  defendant. 

3.  When  one  sells  personal  property  to  another  and  does  not 
deliver  possession,  but  retains  it,  then  the  property  would  be 
subject  to  levy  under  an  execution  against  the  seller  so  long  as 
it  remains  in  his  possession,  such  a  sale  being,  in  law,  fraud- 
ulent and  void  as  against  subsequent  purchasers  and  execution 
creditors. 

4.  The  possession  of  personal  property  is  prima  facie  evi- 
dence of  ownership ;  and  in  this  case  if  you  believe  from  the 
evidence  that  Woods  was  in  possession  of  personal  property 
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sufficient  to  have  paid  his  debt  then  it  was  the  duty  of  plaintiff 
to  levy  on  this  property  and  make  an  effort  to  collect  his  debt, 
and  though  Woods  might  have  asserted  that  it  was  not  his 
property  it  would  still  be  the  duty  of  plaintiff  to  levy  upon  it 
and  test  the  question  of  ownership ;  and  if  the  evidence  shows 
that  plaintiff  neglected  to  do  so  and  has  failed  to  overcome  or 
remove  the  presumption  arising  from  Woods'  possession  by 
counter  testimony,  the  law  is  with  the  defendant  and  your 
verdict  should  be  accordingly. 

The  court  instructs  the  jury  that  in  all  sales  of  personal 
property  a  visible  and  actual  possession  of  the  property  sold  is 
necessary  to  the  validity  of  the  sale,  and  that  until  the  posses- 
sion is  actually  changed  from  the  seller  to  the  buyer,  the 
property  may  be  levied  upon  under  an  execution  against  the 
seller,  and  in  this  case,  though  you  may  believe  that  Woods 
sold  his  personal  property  to  Chesnut  &  Dubois,  or  to  his  son 
James  J.  Woods,  and  that  the  property  remained  in  the  posses- 
sion of  Woods  until  a  time  when  the  plaintiff  might  have 
obtained  judgment  and  an  execution  thereon  against  Woods,  then 
it  was  the  duty  of  the  plaintiff  to  have  levied  upon  the  property ; 
and  if  the  property  was  sufficient  in  value  to  have  paid  the  debt 
in  question,  then  the  jury  should  find  for  the  defendant. 

The  jury  found  for  plaintiff  $666.66.  Motions  for  new  trial, 
and  in  arrest  of  judgment  overruled. 

The  defendant  thereupon  took  this  appeal.  The  questions 
arising  under  the  assignment  of  errors,  are,  first,  whether  the 
instrument  executed  by  Woods  is  a  promissory  note ;  second, 
whether  Woods,  the  maker  of  that  instrument,  was  a  competent 
witness  for  the  plaintiff  as  against  the  assignor ;  third,  whether 
the  court  below  laid  down  the  rule  correctly  in  regard  to  the 
modes  of  impeaching  a  witness ;  fourth,  whether  the  true  rule 
was  announced  in  respect  to  the  necessity  for  a  delivery  of  per- 
sonal property  to  a  purchaser  to  protect  him  against  creditors 
and  subsequent  purchasers ;  fifth,  what  was  the  measure  of 
damages  on  the  recovery  of  the  plaintiff,  with  respect  to  the 
rate  of  interest ;  sixth,  whether  it  was  competent  to  prove  by 
Woods  that  he  has  sold  and  conveyed  his  real  estate  I 
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Mr.  George  W.  Wall,  for  the  appellant,  contended  that  the 
instrument  executed  by  Woods  was  not  a  promissory  note,  but 
was  void  for  uncertainty,  citing  Norwich  Bank  v.  Hyde,  13 
Conn.  282 ;  1  Parsons  on  Contracts,  28. 

It  was  not  competent  to  prove  by  Woods  that  he  had  con- 
veyed away  his  land ;  his  deed  was  the  best  evidence  of  that 
fact,  if  it  existed.  1  Greenl.  Ev.  82 ;  Chalmers  v.  Moore,  22 
111.  362. 

The  jury  calculated  interest  at  ten  per  cent,  from  the  maturity 
of  the  paper  up  to  the  trial.  The  instrument  was  merged  in 
the  judgment  on  the  24th  of  March,  1863,  and  the  plaintiff 
should  only  recover  six  per  cent,  on  that  amount.  He  should 
not  recover  more  from  the  defendant  than  he  could  have 
recovered  from  the  maker. 

Mr.  B.  B.  Smith,  for  the  appellee. 

Woods,  the  maker  of  the  note,  was  a  competent  witness  as 
between  the  assignor  and  assignee ;  he  had  no  interest  in  the 
suit.  1  Greenl.  Ev.  §§  384,  389,  390.  Or,  if  interested  at  all, 
his  interest  was  equally  balanced,  and  he  was  competent.  Id. 
§  420 ;  1  Phil.  Ev.  87. 

The  true  rule  was  laid  down  in  the  first  instruction  given  for 
the  plaintiff  below,  in  respect  to  the  credit  a  jury  is  bound  to 
give  to  the  testimony  of  a  witness  who  is  unimpeached.  Rob- 
ertson v.  Dodge,  28  111.  161. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted,  that  the  instrument  read  in  evidence  is  not  a 
promissory  note,  and  consequently  was  not  assignable,  and  was 
therefore  inadmissible  in  evidence  to  fix  the  amount  of  the 
recovery.  It  fails  to  state  in  the  body  of  the  instrument 
whether  it  is  for  five  hundred  dollars,  or  for  that  number  of 
commodities.  The  check  mark,  however,  in  the  margin  is  foi 
"  $500,"  but  in  the  body  it  is  written  "  five  hundred  "  without 
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the  addition  of  the  word  dollars,  or  other  articles.  The  check 
mark  being  placed  in  the  margin  by  the  parties  themselves,  at 
the  time  the  instrument  is  made,  becomes  a  part  of  it ;  and  being 
a  part  of  the  note,  it  may  be  resorted  to  as  a  means  of  explaining 
any  thing  doubtful  in  reference  to  the  sum  named  in  the  body 
of  the  note.  Whilst  it  cannot  be  used  to  contradict  what  is 
clearly  and  plainly  written,  still,  if  from  any  cause  there  is 
uncertainty  as  to  the  sum  intended,  it  may  be  resorted  to  for 
the  purpose  of  explaining  or  removing  that  doubt.  Riley  v. 
Dickens,  19  111.  29.  The  check  mark,  then,  in  this  case 
showed  that  the  sum  intended  in  the  body  of  this  note  was  five 
hundred  dollars. 

Again,  the  maker,  in  this  case,  confessed  a  judgment,  in  favor 
of  plaintiff  below,  for  five  hundred  dollars  and  interest.  It 
thus  appears  that  such  was  the  real  amount  of  the  note,  and 
that  appellee  so  understood  it  at  the  time.  It  appears  that 
the  maker  understood  that  as  the  sum,  and  appellee  so  received 
the  judgment  without  objection ;  and  the  check  mark  so  fixed 
the  sum,  and  we  can  see  no  reason  to  reject  it  as  the  true 
amount,  or  to  hold,  that  it  was  not  assignable  as  a  promissory 
note.  And  being  a  note,  it  was  properly  admitted  to  fix  the 
amount  for  which  appellant,  if  at  all,  was  liable  on  his  assign- 
ment. There  was  therefore  no  error  in  permitting  the  note 
and  indorsement  to  be  read  in  evidence. 

As  between  the  assignor  and  the  assignee,  for  all  purposes 
except  to  impeach  the  validity  of  the  note,  or  to  prove  its  pay- 
ment, we  can  see  no  sufficient  reason  why  the  maker  is  not  a 
competent  witness.  His  interest  as  between  them  is  equally 
balanced.  If  his  evidence  fixed  the  liability  of  the  assignor,  he 
becomes  liable  to  him  for  the  payment  of  the  note,  whilst  if  it 
exonerates  the  assignor  he  remains  liable  to  the  assignee  for 
its  payment;  and  his  liability  would  be  as  great  to  the  one  as 
to  the  other,  and  is  therefore  equally  balanced.  Hence  there 
was  no  error  in  permitting  the  maker  of  the  note  in  this  case  to 
testify. 

Where  appellee  averred  the  insolvency  of  the  maker,  and 
that  a  suit  against  him  would  have  been  unavailing,  it  devolved 
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upon  him  to  prove  the  fact  as  averred.  And  we  are  of  the 
opinion  that  it  was  competent  to  prove  the  fact  by  the  maker 
of  the  note.  And  in  proving  the  fact  we  see  no  objection  to 
asking  him  whether  he  was  the  owner  of  real  estate  as  well  as 
personal  property. 

It  is  also  insisted  that  appellee's  first  instruction  stated  the 
law  incorrectly,  and  was  calculated  to  mislead  the  jury  in  find- 
ing their  verdict.  A  witness  is  usually  impeached  by  proving 
by  other  witnesses,  that  his  character  for  truth  and  veracity 
among  his  neighbors  is  so  bad  that  he  is  unworthy  of  belief. 
Such  is  generally  understood  to  be  the  mode  of  impeaching  a 
witness.  Yet  a  witness,  from  his  relationship  to  the  parties, 
his  manner  and  appearance  on  the  stand,  his  evident  bias  in 
favor  of  one  of  the  parties,  might  warrant  the  jury  in  the  con- 
clusion that  he  was  unworthy  of  belief.  This  instruction, 
unless  it  asserts  that  a  witness  may  be  impeached  by  these  dif- 
ferent means,  would  not  announce  a  correct  rule  of  law.  And 
we  think,  that  unless  qualified,  the  jury  would  understand  that 
it  required  an  impeachment  by  the  evidence  of  bad  character, 
and  it  would  have  been  better  to  have  been  modified  before  it 
was  given,  by  informing  them  how  a  witness  may  be  impeached ; 
still  it  was  in  the  power  of  the  other  party  to  have  removed 
the  objection  by  asking  a  properly  drawn  instruction. 

Appellee's  third  instruction  was  incorrect,  in  failing  to 
inform  the  jury  what  is  required,  as  between  the  purchaser  of 
personal  property  and  an  execution  creditor,  to  constitute  a 
bona  fide  sale.  As  between  the  parties,  a  delivery  is  not 
essential  to  a  complete  sale  and  the  passing  of  the  title,  where 
nothing,  by  the  agreement  of  the  parties,  remains  to  be  done 
but  for  the  purchaser  to  take  possession.  But  as  to  creditors 
and  subsequent  bona  fide  purchasers,  the  rule  is  different,  as  a 
delivery  is  indispensable  to  complete  the  sale.  Before  appellee 
could  recover  of  appellant,  on  the  assignment,  he  was  bound  to 
prove  that  the  maker  of  the  note  had  no  property  subject  to 
sale  on  execution  after  he  could  have  obtained  a  judgment.  In 
this  case  it  was  insisted,  and  it  was  a  question  for  the  jury  to 
determine,  that  in  the  sales  of  personal  property  to  which  Woods 
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testified  the  possession  was  never  delivered  to  the  purchaser, 
and  yet  this  instruction  fails  to  inform  the  jury  that  a  delivery 
of  possession  was  necessary.  This  was,  however,  obviated  by 
the  instructions  given  for  appellant,  which  state  the  law  cor- 
rectly. 

The  instruction,  however,  asserts  that  any  sale  is  presumed 
to  have  been  made  in  good  faith,  and  it  devolved  upon  the 
party  denying  its  validity  to  show  bad  faith.  This  may  be 
true  where  all  the  requirements  of  a  valid  sale  seem  to  have 
been  observed,  but  is  not  where,  in  proving  what  is  claimed  to 
be  a  sale,  some  essential  requirement  is  wanting.  A  sale  of 
property,  we  have  seen,  without  a  delivery  of  possession,  ia 
valid  as  between  the  parties,  but  is  void  as  to  creditors  and 
purchasers.  And  yet  this  instruction  informs  the  jury  that 
such  a  sale  is  presumed  to  have  been  made  in  good  faith,  when 
the  law  says  that  it  will  be  presumed  to  have  been  in  bad  faith. 
This  instruction,  in  case  there  was  no  delivery,  would  still 
require  appellant  to  introduce  other  evidence  of  bad  faith ;  we 
are,  therefore,  of  the  opinion  that  it  was  calculated  to  mislead 
the  jury,  and  should  not  have  been  given. 

It  is  insisted  that  the  jury  erred  in  allowing  ten  per  cent, 
interest  on  the  face  of  the  note  from  the  time  of  its  maturity 
until  the  recovery  was  had.  The  contract  of  assignment  is  that, 
if  the  note  cannot  be  collected  by  due  diligence,  or  if  such  dili- 
gence would  be  unavailing,  the  assignor  will  refund  the  assignee 
his  money.  And,  as  he  acquires  the  legal  title  to  the  note,  and 
all  legal  interest  which  had  then  or  might  afterward  accrue, 
his  damage  for  a  breach  of  the  contract  is  the  sum  which 
appears  to  be  due  on  the  note  with  all  accrued  interest,  together 
with  costs  paid  in  prosecuting  the  maker  to  insolvency.  But, 
when  the  assignee  has  reduced  the  note  to  a  judgment,  and  he 
recovers  the  sum  which  appeared  to  be  due  when  he  purchased 
it,  then  the  judgment  and  the  accruing  interest,  and  the 
assignee's  costs,  if  unpaid,  become  the  true  measure  of  damages. 
The  assignee,  had  he  collected  the  judgment,  would  only  have 
received  it  with  interest,  and  if  the  assignor  pays  the  assignee, 
he  has  a  right  to  use  the  judgment,  to  collect  the  money.     Nor  do 
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we  see  that  the  assignee  can  or  should  collect  more  from  the 
assignor  than  he  could  from  the  maker,  where  no  defense  has 
been  successfully  interposed  by  the  latter. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


John  Buchter 

v. 

Edward  C.  Dew,  for  the  use  of  Schulenberg  & 

Boechler. 

1.  Mechanic's  lien— pro  rata  distribution  among  several  creditors.  Where 
several  creditors  recover  judgments  at  the  same  term  of  court,  in  proceedings 
under  the  mechanic's  lien  law,  they  are  to  be  paid  pro  rata  out  of  the  proceeds 
of  a  sale  of  the  property  subject  to  the  liens. 

2.  Pakties — who  may  sue  where  one  creditor  receives  more  than  his  pro  ratd 
share.  If  one  of  the  creditors  in  such  case  receives  from  the  sheriff  who  made 
the  sale,  more  than  his  pro  rata  share  of  the  proceeds,  the  other  creditors  may 
have  a  right  to  sue  for  the  excess,  but  the  suit  cannot  be  brought  in  the  name 
of  the  sheriff. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  County ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Several  creditors  of  Melcher  Zimmerman  and  John  J.  Miller 
recovered  judgments  against  them  in  the  court  below,  on  the 
same  day,  in  proceedings  instituted  under  the  law  in  relation 
to  mechanics'  liens.  John  Buchter,  one  of  these  creditors, 
recovered  a  judgment  for  the  sum  of  $289.42 ;  Schulenberg  and 
Boechler  for  $255.57,  and  John  Bichert  for.  $86.54.  An  exe- 
cution, which  was  issued  upon  the  judgment  in  favor  of  Buchter, 
came  to  the  hands  of  the  sheriff,  who  sold  the  property,  and 
realized  from  the  sale  the  sum  of  $325,  out  of  which  he  paid  to 
the  plaintiff  in  the  execution,  Buchter,  the  whole  amount  of 
his  judgment. 

Subsequently,  an  action  of  assumpsit  was  commenced  against 
Buchter,  in  the  name  of  Edward  C.  Dew,  the  sheriff  who  made 
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the  sale,  for  the  use  of  Schulenberg  and  Boechler,  to  recover 
their  proportion  of  the  excess  which  Buchter  had  received  of 
the  proceeds  of  the  sale  of  the  property,  over  and  above  his  pro 
rata  share  thereof.  Dew,  the  sheriff,  recovered  in  that  action  the 
sum  of  $129.62.  Buchter  thereupon  sued  out  this  writ  of  error. 
The  questions  arising  on  the  record  are,  first,  whether  the 
several  creditors  in  the  proceedings  to  enforce  the  mechanics' 
liens,  were  entitled  to  &pro  rata  distribution  of  the  proceeds  of 
the  sale;  and,  second,  if  they  were  entitled  to  such  distribution, 
whether  the  sheriff,  who  paid  over  the  money,  was  the  proper 
person  to  sue  for  the  recovery  of  the  excess  which  Buchter  had 
received  over  and  above  his  pro  rata  share  of  the  proceeds. 

Mr.  W.  H.  Underwood  and  Mr.  J.  D.  Manners,  for  the 
plaintiff  in  error,  contended  that  if  Buchter  was  entitled  to 
only  sl  pro  rata  proportion  of  the  proceeds  of  the  sale,  under  his 
judgment,  the  excess  which  he  received  was  to  the  use  of  the 
sheriff,  Dew. 

The  counsel  said  there  was  no  proof  of  the  amount  of  prior 
incumbrances  on  the  land,  and  the  other  two  judgments  could 
be  satisfied  by  general  executions  against  other  property.  2 
Purp.  Stat.  727,  §  26. 

The  court  might  have  directed,  as  a  part  of  each  judgment, 
that  the  proceeds  of  the  sale  of  the  property  should  have  been 
applied  on  the  several  judgments,  but  it  did  not  do  so.  2  Purp. 
Stat.  725,  §  12;  Chandler  v.  Mullanphy,  2  Gilm.  464 

The  creditors  had  equal  liens  who  obtained  judgments  at  the 
same  term.  2  Purp.  Stat.  725,  §  11.  And  Buchter,  having 
been  the  most  vigilant  in  proceeding  to  execution  and  sale,  was 
entitled  to  a  preference.  The  court  below  could  not  have  been 
referred  to  Smith  v.  Zind,  29  111.  28,  30,  31,  or  any  of  the 
authorities  therein  cited. 

Mr.  W.  Stoker,  for  the  defendant  in  error. 

The  plaintiff  by  the  judgment  on  which  sale  was  made  only 
had  a  right  by  law  to  a  pro  rata  share  of  proceeds  of  sale.  Rev. 
Stat.  (Scates'  Comp.)  158,  §  12. 
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The  sale  on  the  execution  was  made  by  the  defendant,  Dew, 
as  sheriff,  for  the  benefit  of  the  three  judgment  creditors,  the 
judgment  being  for  specific  lien  of  mechanics  and  of  same  term 
of  court  and  for  the  sale  of  specific  property.  Warren  v.  Isca- 
rian  Community,  16  111.  116, 117. 

The  common  security  was,  by  the  sale,  converted  into  money, 
and  the  whole  fund  placed  in  hands  of  the  plaintiff  in  error  by 
Dew,  who  made  the  sale  for  the  benefit  of  all  the  judgment 
creditors,  he  being  by  law  the  legal  custodian.  Warren  v. 
Iscarian  Community,  16  111.  117. 

The  case  referred  to  by  plaintiff  in  29  111.  is  not  applicable, 
the  judgments  there  being  general  judgments  creating  no 
specific  lien  on  property  sold  as  we  think. 

It  is  too  late  now,  for  the  first  time,  to  question  the  right  of 
Dew  to  bring  this  suit  for  the  use  of  Schulenberg  &  Boeckler. 
The  objection  to  the  form  of  the  action  must  be  taken  advan- 
tage of  in  the  Circuit  Court.     Ransom  v.  Jones,  1  Scam.  292. 

The  party  having  the  legal  right  to  the  debt  should  have  the 
necessary  power  to  use  the  form  necessary  to  recover  the  debt. 
1  Scam.  293. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  facts  in  this  record  clearly  show  that,  whatever  may  be 
the  rights  of  the  other  judgment  creditors,  under  the  mechanics' 
lien  law,  to  a  pro  rata  share  of  the  proceeds  derived  from  a 
sale  of  the  premises  by  the  sheriff,  the  sheriff  himself  has  no 
right.  It  appears  the  sheriff,  in  this  case,  paid  over  to  the 
plaintiff  in  error  the  full  amount  of  the  judgment  he  had 
recovered  at  the  same  term  of  court  with  other  creditors  who 
were  then  prosecuting  their  liens,  whereas,  under  the  statute, 
these  judgment  creditors  were  to  be  paid  jpro  rata  out  of  the 
proceeds.  It  is,  in  principle,  like  the  case  of  several  attach- 
ment suits  pending  in  favor  of  different  plaintiffs  against  the 
same  defendant,  and  where  property  has  been  attached.  They 
are  to  be  paid  pro  rata  out  of  the  proceeds  of  the  sale  of  the 
property.     It  was  held  by  this  court  in  such  a  case,  if  ono 
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of  the  attaching  creditors  obtains  more  than  his  share  of  the  fund, 
the  matter  must  be  adjusted  in  a  proceeding  between  the  cred- 
itors, clearly  implying  that  the  sheriff  who  sold  the  property 
could  not  sue  for  the  overplus.  Warren  v.  Iscarian  Com- 
munity, 16  111.  114 

We  cannot  see  what  legal  or  equitable  right  the  sheriff  who 
Bold  the  property  has  to  recover  the  excess  the  plaintiff  in  error 
has  received  over  and  above  his  pro  rata  share  of  its  proceeds. 
The  other  creditors  may  have  a  right  to  sue  for  it,  but  not  the 
sheriff.     It  is  not  his  money. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Hiram  Boren 

v. 

Augustus  C.  Bartleson. 

1.  Self-defense — assault  and  lattery.  While  the  law  makes  reasonable 
allowance  for  the  infirmity  of  human  judgment  under  the  influence  of  sudden 
passion,  and  does  not  require  men  to  measure  with  mathematical  exactness  the 
degree  of  force  necessary  to  repel  an  assault,  yet  there  are  some  broad  land- 
marks beyond  which  this  benignity  of  the  law  should  not  be  carried. 

2.  In  this  case,  which  was  an  action  of  trespass  for  an  assault  and  battery, 
it  appeared  the  defendant  used  insulting  language  to  the  plaintiff,  whereupon 
the  plaintiff  pushed  or  struck  him  in  the  breast.  The  defendant  stepped  back 
and  drawing  a  revolver,  snapped  it  at  the  plaintiff,  and  then,  advancing  upon 
him,  struck  him  upon  the  head  with  the  pistol,  the  blow  felling  him  to  the 
ground,  and  producing  a  severe  wound,  which  confined  him  to  his  house  for 
several  days.  The  plaintiff  had  been  in  feeble  health  prior  to  the  difficulty., 
and  had  retreated  a  few  feet  when  the  defendant  struck  him.  A  judgment  in 
favor  of  the  defendant,  upon  a  verdict  of  not  guilty,  was  reversed  because  the 
verdict  was  contrary  to  the  evidence,  it  being  held  that  the  defendant  used 
more  force  than  he  had  a  right  to  consider  needful  for  his  own  protection. 

3.  New  TRIALS — verdict  contrary  to  evidence.  When,  in  criminal  trials,  juries 
improperly  acquit  defendants  upon  some  false  hypothesis  of  self-protection, 
their  verdicts  are  beyond  the  power  of  the  court  But  where  that  is  done  in  a 
civil  case,  manifestly  against  the  eyidence.  the  verdict  should  not  be  allowed 
to  stand. 


44  Boeen  v.  Bartleson.  [Nov.  T., 

Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Pulaski  county ;  the  Hon. 
Wesley  Sloan,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  statement  of  the  case. 

Mr.  John  Dougherty  and  Mr.  G.  S.  Pidgeon,  for  the 
appellant. 

Mr.  Wm.  H.  Green  and  Messrs.  Mttlkey,  Wall  &  Wheeler, 
for  the  appellee. 

Mr  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  brought  by  the  appellant 
against  the  appellee,  to  recover  damages  for  an  alleged  assault 
and  battery.  The  defendant  pleaded  not  guilty,  and  son 
assault  demesne.  The  plaintiff  replied  de  injuria.  The  jury 
found  a  verdict  for  the  defendant,  and  the  plaintiff  appealed. 

The  facts  are  substantially  as  follows :  The  defendant  used 
insulting  language  to  the  plaintiff,  whereupon  the  plaintiff 
pushed  or  struck  him  in  the  breast.  The  defendant  stepped 
back,  and  drawing  a  revolver  snapped  it  at  the  plaintiff,  and 
then  advancing  upon  him,  struck  him  upon  the  head  with  the 
pistol,  the  blow  felling  him  to  the  ground.  The  plaintiff  called 
out  for  aid,  when  the  bystanders  interfered,  one  of  them  taking 
possession  of  the  pistol.  The  plaintiff  had  retreated  a  few  feet 
when  the  defendant  struck  him.  He  had  been  in  feeble  health 
prior  to  the  difficulty.  The  wound  was  somewhat  severe,  and 
the  plaintiff  was  confined  to  his  house  for  a  considerable  period. 
The  court  instructed  the  jury,  substantially,  that  if  the  defend- 
ant used  more  force  in  repelling  the  plaintiff's  assault  than  waa 
necessary  in  self-defense  they  should  find  for  the  plaintiff.  On 
the  return  of  the  verdict  the  plaintiff  moved  for  a  new  trial, 
because,  among  other  grounds,  the  verdict  was  against  the  evi- 
dence, which  motion  the  court  overruled,  and  this  decision  is 
assigned  for  error. 
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While  the  law  makes  reasonable  allowance  for  the  infirmity 
of  human  judgment  under  the  influence  of  sudden  passion,  and 
does  not  require  men  to  measure  with  mathematical  exactness 
the  degree  of  force  necessary  to  repel  an  assault,  yet  there  are 
some  broad  landmarks,  beyond  which  this  benignity  of  the  law 
should  not  be  carried.  In  the  case  before  us,  although  the  first 
assault  was  made  by  the  plaintiff,  yet  it  was  of  such  a  charac- 
ter, and  attended  with  such  circumstances,  as  utterly  to  preclude 
the  idea  that  the  defendant  or.ly  used  such  force  as  he  had  a 
right  to  consider  needful  for  his  own  protection.  The  plaintiff 
was  enfeebled  by  sickness.  His  assault  was  made  without 
weapons,  the  witnesses  being  uncertain  whether  it  was  a  blow  or 
a  push  in  the  breast.  He  showed  no  disposition  to  follow  up 
his  assault.  The  defendant,  stepping  back,  draws  a  deadly 
weapon,  and,  not  succeeding  in  discharging  it,  rushes  upon  the 
plaintiff,  already  retiring,  and  strikes  him  a  heavy  blow  upon 
the  head  with  a  pistol  which  one  of  the  witnesses  swears  would 
weigh  two  or  three  pounds  or  more.  We  are  at  a  loss  to  under- 
stand upon  what  theory  of  self-defense  the  jury,  under  the  law 
laid  down  to  them  by  the  court,  justified  this  proceeding;  and, 
while  we  do  not  reverse  judgments  because  a  verdict  is  against 
the  evidence,  unless  it  is  manifestly  so,  we  conceive  this  case  to 
fall  within  that  category.  When,  in  criminal  trials,  juries 
improperly  acquit  defendants,  as  they  often  do,  upon  some  falsa 
hypothesis  of  self-protection,  their  verdicts  are  beyond  the  power 
of  the  court.  But  where,  as  in  this  instance,  the  case  is  on  the 
civil  docket,  a  proper  regard  for  the  majesty  of  the  law,  and  for 
the  safety  of  the  citizen,  requires  that  we  shall  permit  no  such 
verdict  as  this  to  stand.  A  reckless  resort  to  deadly  weapons 
is  becoming  far  too  common,  and  if  men  will  go  about  the 
streets  with  revolvers  in  their  pockets,  public  opinion  should 
teach  them  it  is  cowardly,  and  the  courts  should  teach  them  it 
is  unlawful,  to  resort  to  such  weapons  for  the  purpose  of  punish- 
ing an  assailant  whose  assault  has  terminated,  and  was  attended 
by  no  injury  or  danger  while  it  was  being  made. 

Judgment  reversed. 
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Andrew  J.  Laney 
v. 

Randolph  Jasper 

1.  INJUNCTION — of  the  remedy  to  prevent  or  abate  a  nuisance.  A  court  of  chan. 
eery  will  sometimes  relieve  by  injunction,  though  a  suit  at  law  may  be  main- 
tained for  the  injury. 

2.  But  to  authorize  the  intervention  of  a  court  of  chancery,  by  way  of 
injunction,  to  prevent  or  abate  a  nuisance,  as  in  leading  the  surface  water  upon 
the  land  of  another,  there  must  be  such  an  injury  as,  from  its  nature,  is  not 
susceptible  of  being  adequately  compensated  by  damages  at  law,  or  such  as, 
from  its  continuance  or  permanent  mischief,  must  occasion  a  constantly  recur- 
ing  grievance,  not  capable  of  being  adequately  compensated  in  damages,  and 
which  cannot  be  otherwise  prevented  but  by  an  injunction. 

3.  Therefore,  a  mere  diminution  of  the  value  of  property  by  the  nuisance, 
without  irreparable  mischief,  will  not  furnish  any  foundation  for  equitable 
relief. 

4.  One  of  the  most  usual  cases  for  this  remedial  interposition  of  a  court  of 
equity  is,  the  obstruction  of  water-courses ;  and  another  is,  the  diversion  of 
streams  of  water  from  mills. 

5.  But  where  a  person,  by  means  of  a  ditch  dug  upon  his  own  land,  throws 
the  surface  water  upon  adjacent  land  of  another,  at  a  place  other  than  that 
where  it  would  have  been  carried  by  the  natural  depression  in  the  ground, 
there  being  no  natural  water-course,  however,  which  is  thereby  diverted,  the 
doctrine  as  to  injunctions  in  cases  of  obstructing  water-courses  has  no  applica- 
tion, the  remedy  for  injury  resulting  from  such  diversion  of  the  surface  water 
being  complete  at  law. 

6.  In  this  case,  a  party,  by  digging  a  ditch  upon  his  own  land,  and  running 
furrows  upon  the  land  of  an  adjacent  proprietor,  with  the  consent  of  the  latter, 
diverted  the  surface  water  from  where  it  would  have  been  carried  by  a  natural 
outlet  for  it,  and  lead  it  from  his  own  land  upon  such  adjacent  land,  thereby 
forming  a  gully  upon  the  latter  tract,  which,  being  arable  land,  there  was 
thereby  a  constantly  recurring  obstruction  to  its  convenient  cultivation  ;  it  was 
held  that  a  subsequent  purchaser  of  the  land  upon  which  the  water  was  so 
thrown  could  not  have  his  remedy  in  chancery  by  injunction,  to  abate  the  nui- 
sance, if  it  were  one,  and  to  prevent  its  recurrence,  because  the  injury  was  not 
of  that  irreparable  character  which  could  not  be  compensated  in  damages 
at  law. 

7.  Purchasers  of  land — hold  subject  to  previously  existing  burdens.  Where 
the  owner  of  land,  by  ditching  it,  throws  the  surface  water  upon  the  land  of  an 
adjoining  proprietor  with  his  consent,  or  upon  congress  land,  it  seems  a  subse- 
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quent  purchaser  of  the  land  so  affected  has  no  ground  of  complaint  on  that 
account ;  acquiring  the  land  with  a  knowledge  of  the  existence  of  the  ditch,  and 
of  its  effect  upon  his  intended  purchase,  he  will  take  it  with  all  its  drawbacks 
and  inconveniences. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county 
the  Hon.  H.  K.  S.  O'Melveny,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

The  application  of  the  authorities  cited  by  counsel  will  be 
understood  from  the  following  brief  summary  of  the  facts :  A 
bill  in  chancery  was  filed  to  abate  and  prevent  the  recurrence 
of  an  alleged  nuisance,  and  to  recover  damages  already  occa- 
sioned thereby.  It  seems  from  the  pleadings  and  proofs  in  the 
case,  that  the  defendant,  being  the  owner  of  a  tract  of  land,  by 
digging  a  ditch  upon  his  own  land,  and  running  furrows  upon 
the  land  of  an  adjacent  proprietor,  with  his  consent,  turned  the 
surface  water  from  his  own  land  upon  such  adjacent  land  at 
another  point  than  that  at  which  it  would  have  been  carried 
off  by  a  natural  depression  in  the  ground,  and  thereby  a  gully 
was  formed  upon  the  adjacent  land,  and,  being  arable  land, 
there  was  thereby  a  constantly  recurring  obstruction  to  its  con- 
venient cultivation.  With  a  full  knowledge  of  the  existence 
of  this  ditch,  and  of  its  effect  upon  the  land,  the  complainant 
purchased  the  tract  upon  which  the  defendant  had  so  diverted 
the  surface  water  from  his  own.  This  is  the  alleged  nuisance 
for  which  remedy  is  sought  by  the  bill. 

The  court  below  dismissed  the  bill,  and  the  complainant 
thereupon  sued  out  this  writ  of  error. 

Mr.  Amos  Watts,  for  the  plaintiff  in  error. 

The  injury  complained  of  is  such  that  from  its  continuance 
the  mischief  is  permanent,  constantly  recurring,  and  cannot  be 
otherwise  prevented  than  by  injunction.  In  such  cases  relief 
Will  be  granted.     2  Story's  Eq.  238,  §§  925,  926  and  927 ;  2 
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Hilliard  on  Torts,  94,  note  a ;  City  of  New  York  v.  Metres  et 
al.6  Johns.  Ch.  46  ;  The  Mohawk  &  H.  E.  E.  Co.  v.  Artcher 
et  al.  6  Paige  Ch.  83. 

Obstructing  and  diverting  a  water-course  is  such  a  permanent 
and  constantly  recurring  injury.  2  Story's  Eq.  328,  §§  925, 
926  and  927 ;  2  Hilliard  on  Torts,  94,  note  a,  last  clause ; 
Angell  on  Water-Courses,  p.  20,  §  4. 

Plaintiff  will  not  be  required  to  establish  his  right  by  a  suit 
at  law  before  chancery  will  grant  an  injunction.  White  v. 
Forbes,  Walker's  Ch.  112  ;  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Ch.  161 ;  Edbeson  <&  Maxwell  v.  Pettinger,  1 
Green's  Ch.  57. 

Chancery  will  grant  relief  by  injunction  although  the  party 
defendant  may  have  been  sued  at  law  for  the  injury.  The 
Mohawk  &  H.  E.  E.  Co.  v.  Artcher  et  al.  6  Paige  Ch.  83. 

Messrs.  Lecompte  &  Stoker,  for  the  defendant  in  error. 

The  act  charged  in  the  bill  to  have  been  done  by  the  defend- 
ant upon  the  complainant's  land,  was  not  done  on  the  land  of 
the  latter,  but  upon  the  defendant's  own  land,  and  on  land 
belonging  to  a  third  person,  and  by  his  consent,  long  before  the 
complainant  purchased.  The  act  of  defendant,  if  one  of  which 
any  one  can  complain,  was  a  tort  to  the  then  owners  and  not 
transferable  to  the  subsequent  purchaser,  the  present  com- 
plainant. 

The  injury  must  be  irreparable,  not  susceptible  of  computa- 
tion in  damages  at  law,  or  an  injunction  will  not  lie ;  in  this 
case  damages  are  fixed  by  the  evidence  at  $200  by  several 
witnesses.  Adams'  Eq.  p.  210,  note  1,  and  authorities  there 
cited. 

For  a  private  nuisance  the  remedy  is  by  action  at  law. 
Adams'  Eq.  p.  211,  note  1 ;  2  Hilliard  on  Torts,  pp.  92,  93. 

Until  it  is  discovered  by  action  at  law  that  the  injury  is  con- 
tinuing and  irreparable,  and  not  susceptible  of  compensation, 
an  injunction  to  abate  a  private  nuisance  or  injury  will  not 
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lie.    Adams'  Eq.  p.  211,  and  note  1  ;  Simpson  v.  Justice,  8 
Ired.  29, 115. 

Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Washington  Circuit  Court 
for  an  injunction  exhibited  by  Andrew  J.  Laney  against  Ru- 
dolph Jasper. 

The  bill  charges,  in  substance,  that  complainant  was  and 
had  been  for  several  years  seised  in  fee  of  the  north-west  quarter 
of  the  north-east  quarter  and  of  the  south-east  quarter  of  the 
north-west  quarter  of  section  twenty-seven  in  township  two, 
south,  in  range  five  west,  situate  in  Washington  county,  which 
was  inclosed  and  in  cultivation.  That  Rudolph  Jasper,  the 
defendant,  was  then  and  had  been  for  several  years  owner  in 
fee  of  the  north-east  quarter  of  the  north-east  quarter  of  the 
same  section  and  in  possession  of  it.  That  at  the  time  the  land 
was  purchased  by  complainant,  and  at  the  time  defendant 
purchased  his  land,  and  up  to  the  year  1859,  a  stream  of  water 
run  across  defendant's  land  from  near  the  south-east  corner  of 
it,  across  and  near  to  the  north-west  corner  of  it  in  its  natural 
channel,  thence  out  on  other  land,  not  touching  complainant's 
land.  That,  in  1859,  the  defendant,without  permission  or  leave 
of  complainant  or  notice  to  him,  plowed  and  dug  a  ditch 
across  the  south  side  of  his  land  from  east  to  west,  and  turned 
the  stream,  and  caused  it  to  run  from  east  to  west  across  his 
land,  and  thence  upon  and  across  complainant's  land,  by  which 
the  land  was  seriously  and  permanently  injured.  That  he 
notified  the  defendant  to  fill  up  the  ditch  and  allow  the  water 
to  run  in  its  natural  channel,  but  that  he  refused  to  comply  with 
the  notice,  and  persisted  in  keeping  the  ditch  open  and  running 
the  water  upon  complainant's  land.  That  the  ditch  so  con- 
structed and  flowing  the  water  on  to  complainant's  land,  is  a 
nuisance  to  him,  and  is  against  equity  and  justice  and  has  dam- 
aged complainant  to  the  amount  of  two  hundred  dollars,  and  so 
long  as  it  is  allowed  to  exist  it  will  be  a  continued  cause  of  mis- 
chief and  of  irreparable  injury  to  complainant  and  to  his  land. 
4 — 39th  III. 
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The  prayer  is  that  defendant  be  decreed  to  discontinue  the 
ditch  and  fill  it  up,  and  allow  the  water  to  pursue  its  natural 
channel,  and  that  the  defendant  be  perpetually  enjoined,  by 
ditching  or  otherwise,  from  turning  the  water  upon  complain- 
ant's land,  and  that  complainant  be  allowed  his  just  damages 
sustained  by  reason  of  the  ditch  and  flowing  the  water  upon  his 
land  and  for  general  relief. 

The  answer  denies  that,  at  the  time  complainant  purchased 
his  land,  there  was  a  stream  of  water  running  across  the  land 
of  defendant,  or  at  any  time  since,  but  says  there  is  no  such 
stream  of  water,  nor  ever  has  been  since  he  owned  the  land. 
He  denies  that  in  1859,  or  at  any  other  time,  he  plowed  or  dug 
a  ditch  across  his  own  land,  for  the  purpose  of  turning  any 
stream  of  water  from  its  natural  channel,  or  that,  by  any  plow- 
ing or  ditching,  any  water-course  or  stream  of  water  was 
changed  from  its  natural  channel,  and  charges  the  fact  to  be 
that,  whatever  water,  at  any  time  during  the  year  1859,  run 
upon  or  across  complainant's  land,  now  runs  upon  and  across 
the  same  land,  in  the  same  natural  course  and  channel  it  did 
before,  and  at  the  time  complainant  purchased  the  land ;  denies 
that  complainant's  land  has  been  injured  by  changing  any 
water-course  since  complainant  became  owner,  or  that  any 
water-course  or  stream  has  been,  in  any  way,  changed,  by  ditches 
or  plowing,  from  the  natural  channel ;  denies  that  any  ditch- 
ing he  has  made  since  they  respectively  purchased  their  lands, 
does  or  will  flow  the  water  on  the  complainant's  land,  to  his 
injury,  and  to  its  impairment  in  value. 

No  replication  was  filed  to  the  answer,  but  much  testimony 
was  taken  by  depositions,  and  the  cause  fully  heard  on  its 
merits,  and  a  decree  entered  dismissing  the  bill. 

To  reverse  that  decree  the  complainant  prosecutes  this  writ 
of  error,  assigning,  as  error,  the  refusal  of  the  court  to  have  his 
damages  assessed,  refusing  to  grant  the  relief  prayed,  and  in 
dismissing  the  bill. 

On  this  assignment  of  error  the  question  arises,  does  the 
bill  present  a  case  demanding  the  interposition  of  a  court  of 
equity  ? 
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The  bill  claims  that  the  act  of  the  defendant  in  making  the 
ditch,  by  which  the  accustomed  flow  of  the  water  was  changed, 
and  on  to  his  land,  works  him  a  permanent  and  irreparable 
injury ;  that  it  is  a  nuisance,  and  its  erection  and  continuance 
has  damaged  him  to  the  extent  of  $200  at  the  least. 

The  defendant  in  error  contends  that  the  injury  complained 
of,  by  cutting  the  ditch,  was  committed  before  complainant  was 
the  owner  of  the  land,  and  while  the  United  States  were  the 
owners ;  and  when  he  purchased  it  from  the  United  States  he 
purchased  with  this  nuisance,  if  it  be  one,  upon  it.  He  further 
insists  there  is  not  now,  and  has  never  been,  at  the  locality  of 
the  alleged  offense,  any  running  stream  of  water,  the  natural 
channel  and  flow  of  which  could  be  diverted ;  and  he  further 
insists  that  the  ditch  he  has  constructed  is  of  great  benefit  to 
complainant's  land. 

The  proofs  show  that  Reuben  Lively  owned  one  of  the 
"  forties,"  and,  whilst  such  owner,  he  permitted  the  defendant 
to  run  furrows  on  it,  the  other  forty  being  known  as  congress 
land.  These  are  the  tracts  now  owned  by  complainant,  he 
having,  subsequent  to  the  ditching  by  defendant,  become  the 
owner. 

There  is  no  conflict  in  the  testimony  as  to  the  nature  of  this 
water-flow,  which  is  alleged  to  be  diverted.  It  appears  to  be  a 
mere  wet-weather  branch,  carrying  off  the  rains  as  they  fall, 
with  scarcely  a  perceptible  depression  in  the  ground  over  which 
it  passes,  though  when  leveling  instruments  are  applied,  there 
is  found  to  be  a  trifling  depression. 

There  is  some  conflict  in  the  testimony  on  the  question  of 
injury  to  complainant.  If  digging  the  ditch  by  defendant  to 
improve  his  own  land  be  an  injury  to  the  complainant,  it  is 
certain  from  the  proof  it  is  not  irreparable,  and  it  is  evident  he 
can  be  compensated  in  damages  if  he  has  sustained  any,  for 
those  witnesses  who  are  of  opinion  he  has  sustained  damages 
have  no  hesitation  in  estimating  them  at  about  two  hundred 
dollars. 

On  these  facts,  the  question  arises,  is  a  case  made  for  the 
interposition  of  a  court  of  equity  to  exercise  its  powers  %    There 
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can  be  no  doubt  of  the  general  powers  of  that  court  in  cases  of 
private  nuisance.  It  can  prevent  a  threatened  one  or  remove 
an  existing  one ;  it  may  grant  remedial  as  well  as  preventive 
relief.  The  People  v.  The  City  of  St.  Louis  et  al.,  5  Gilm.  351. 
The  general  ground  of  its  interference  is  understood  to  be 
that  kind  of  material  injury  to  property  or  health  requiring 
the  application  to  prevent  as  well  as  remedy  an  evil  for 
which  damages,  more  or  less,  would  be  given  in  an  action  at 
law.  Attorney- General  v.  Mchol,  16  Vesey,  343.  Story,  in 
his  treatise  on  equity  jurisprudence,  says,  it  is  undoubtedly 
founded  on  the  ground,  among  others,  of  restraining  irrepara- 
ble mischief.  But  he  says,  it  is  not  every  case  which  will 
furnish  a  right  of  action  against  a  party  for  a  nuisance,  which 
will  justify  the  interposition  of  that  court,  to  redress  the 
injury,  or  to  remove  the  annoyance.     2  Eq.  Jur.  238,  §  925. 

There  must  be  such  an  injury  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  by  damages  at 
law,  or  such  as,  from  its  continuance  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievance  which  cannot  be 
otherwise  prevented  but  by  an  injunction.     Id. 

Therefore,  a  mere  diminution  of  the  value  of  property  by  the 
nuisance,  without  irreparable  mischief,  will  not  furnish  any 
foundation  for  equitable  relief.     Id.  239,  §  925. 

One  of  the  most  usual  cases  for  this  remedial  interposition 
of  a  court  of  equity,  is  the  obstruction  of  water-courses,  and 
another  is  the  diversion  of  streams  of  water  from  mills.  Neither 
of  these  is  charged  by  this  bill.  Taking  the  charge  in  the  bill 
in  connection  with  the  evidence,  the  great  ground  of  complaint 
would  seem  to  be  that  by  leading  the  surface  water  by  this 
ditch  to  the  furrows  on  complainant's  land,  made  when  Lively 
owned  it,  a  gully  has  been  formed  through  complainant's  land 
where  there  was  already  a  natural  outlet  for  it,  and  he  would 
thereby  be  incommoded  by  two  ditches,  greatly  retarding  hia 
plows,  drills  and  farming  operations  to  be  carried  on  in  the 
fields  where  such  ditches  or  drains  are. 

Now,  that  this  additional  ditch,  so  made,  by  reason  of  the 
defendant's  ditch,  is  a  grievance  to  the  complainant,  there  can 
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be  no  doubt,  and  it  is  constantly  recurring,  if  the  land  through 
which  it  shall  pass  be  arable  land,  which  the  proof  shows  it  is ; 
but  it  is  one  of  a  trifling  character — one  with  which  a  court  of 
equity  should  not  be  expected  to  interfere.  Besides,  the  damage 
to  the  complainant,  so  far  from  being  irreparable,  is  adjusted 
by  the  witnesses  at  two  hundred  or  two  hundred  and  fifty  dol- 
lars at  the  utmost.  That  is  the  extent  of  the  injury  done  to 
the  complainant,  through  all  time  to  come,  as  we  understand  the 
testimony.  This  being  so,  an  adequate  remedy  exists  at  law  to 
recover  in  a  proper  action  those  damages,  or  more,  if  more 
shall  be  proved.  Adams'  Eq.  210,  and  notes ;  2  Story's  Eq. 
Jur.  244. 

The  fact  that  defendant  did  the  act  of  which  complaint  is 
made  before  complainant  became  the  owner  of  the  land,  and 
with  the  consent  of  the  then  proprietor  of  one  of  the  tracts, 
the  other  tract  being  "  congress  land,"  ought  to  have  its  influ- 
ence in  determining  this  case. 

Complainant,  when  he  purchased  the  land,  knew  this  ditch 
had  been  made  and  the  furrows  cut  on  the  land  he  was  about 
to  buy — knew  their  purpose  and  design,  and  knew  the  effect 
they  would  and  did  have,  upon  his  intended  purchase.  Acquir- 
ing the  land  with  this  ditch  constructed  and  furrows  made,  he 
took  it  with  all  its  drawbacks  and  inconveniences.  The  defend- 
ant had  an  unquestionable  right  to  improve  his  own  land  by 
ditching  through  it,  and  if,  in  the  operation,  water  was  thrown 
on  to  the  land  of  an  adjoining  proprietor  with  his  consent,  or  on 
to  congress  land,  we  do  not  well  see  on  what  ground  the  com- 
plainant can  complain,  or  with  what  propriety  a  court  of  equity 
can  interfere  to  abate  the  nuisance,  if  it  be  one,  or  award  dam- 
ages, the  latter  especially,  since  the  proofs  show  the  injury  can 
be  repaired  by  a  recovery  in  an  action  at  law. 

There  is  another  objection  to  this  action.  The  proofs  do  not 
establish  to  our  satisfaction  the  existence  of  any  natural  water- 
course, the  flow  of  which  the  defendant  has  diverted.  It  is  a 
mere  wet-weather  branch  of  no  value,  except  as  a  drain  for  the 
adjacent  lands,  so  that  the  cases  cited  for  diverting  a  water- 
course have  no  application. 
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The  injury  complained  of  here  is  of  an  entirely  different 
character,  as  we  have  already  stated.  The  real  complaint  is, 
by  the  proof,  that  turning  the  water  by  this  ditch  made  by  the 
defendant  makes  an  additional  gully  on  complainant's  land,  and 
so  incommodes  him  in  his  farming  operations.  For  such  an 
injury  the  remedy  is  complete  at  law. 

We  admit  a  court  of  chancery  will  sometimes  relieve  by 
injunction,  though  a  suit  at  law  may  be  maintained  for  the 
injury ;  but  this  is  not  one  of  those  cases.  It  is  a  naked  case 
for  damages  at  law,  if  any  action  at  all  can  be  maintained  on 
the  facts  as  proved. 

Perceiving  no  error  in  the  decree,  it  must  be  affirmed. 

Decree  affirmed. 


Ezekiel  M.  Miller  et  al. 

v. 
Daniel  M.  Jones,  Administrator. 

1.  Partnership — relative  rights  and  duties  of  administrator  of  a  deceased  part- 
ner and  the  survivor.  Primarily,  tlie  administrator  of  a  deceased  partner  has 
nothing  to  do  with  either  the  partnership  assets  or  the  partnership  debts. 

2.  The  surviving  partners  take  the  exclusive  legal  title  to  the  former  for 
the  payment  of  the  latter.  If  any  assets  remain  in  their  hands,  after  payment 
of  all  liabilities,  they  should  account  to  the  administrator  for  the  distributive 
share  of  the  deceased,  which  then  becomes,  for  the  first  time,  assets  in  his 
hands  as  administrator. 

3.  If,  however,  there  is  an  unreasonable  delay  on  the  part  of  the  surviving 
partners  in  closing  the  affairs  of  the  partnership,  or  if  they  are  wasting  the 
partnership  property,  it  is  then  the  right  and  duty  of  the  administrator,  if 
the  partnership  creditors  remain  inactive,  to  file  a  bill,  calling  the  survivors  to 
account,  and  praying  for  an  appointment  of  a  receiver,  and  the  complete  adjust- 
ment of  the  partnership  affairs. 

4.  In  this  case,  the  deceased  partner  died  in  October,  1858,  and  his  adminis- 
trator filed  his  bill  against  the  survivors  for  an  account  in  May,  1860,  alleging 
they  had  not  closed  the  affairs  of  the  partnership,  and  the  delay  was  considered 
sufficient  to  justify  the  filing  of  the  bill. 

5.  The  administrator  himself,  if  a  proper  person,  may,  in  such  case,  be  made 
receiver,  but,  in  that  event,  the  court  should  require  him  to  give  a  new  bond 
as  such. 
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6.  Although  there  may  be  such  delay  on  the  part  of  the  survivors,  in  clos- 
ing the  partnership  affairs,  as  would  justify  the  filing  of  a  bill  by  the 
administrator  of  a  deceased  partner  for  the  purpose  of  a  settlement,  yet,  in  the 
absence  of  any  proof  of  bad  faith,  or  such  degree  of  negligence  as  would  charge 
the  survivors  personally  for  partnership  property  sold  by  them,  the  administra- 
tor could  only  require  them  to  account  personally  for  the  actual  proceeds  of  the 
sale.  The  debts  due  for  the  unpaid  sales  would  pass  to  the  receiver,  to  be  col- 
lected by  him. 

7.  Surviving  partners  cannot  be  required  to  pay  to  the  administrator  of  a 
deceased  partner  their  proportion  of  partnership  debts  allowed  against  the 
estate,  unless  it  appears  that  the  administrator  has  paid  such  debts. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county ;  the 
Hon.  Alexander  M.  Jenkins,  Judge,  presiding. 

Some  time  prior  to  the  31st  of  October,  1858,  John  Adams, 
Ezekiel  M.  Miller  and  Nimrod  C.  E.  Adams,  entered  into 
copartnership  in  a  steam  saw  and  grist-mill,  in  Union  county, 
Illinois.  The  business  was  carried  on  until  that  day,  when 
John  Adams  died.  During  the  same  year,  Sylvester  Adams 
was  appointed  administrator  of  the  estate  of  John  Adams, 
deceased ;  and  on  the  9th  day  of  May,  1860,  exhibited  his  bill 
in  chancery  in  the  court  below  against  the  surviving  partners 
of  his  intestate,  in  which  he  alleged  that  there  were  debts  owing 
by  the  firm  to  the  amount  of  $1,987.88,  which  had  been 
allowed  in  the  Probate  Court  against  the  estate  of  his  intestate. 

The  complainant  alleges  that  within  two  years  prior  to  the 
filing  of  the  bill,  the  defendants  had  received  and  used  profits 
from  the  mill  amounting  to  $2,000,  of  which  one-third  belonged 
to  the  complainant  as  administrator.  That  at  the  death  of  his 
intestate  there  were  due  to  the  firm  debts  to  the  amount  of 
about  $2,000  more.  That  the  surviving  partners  had  collected 
said  debts,  used  the  stock  on  hand,  and  run  the  mill,  but  have  not 
paid  the  firm  debts  nor  attempted  to  do  so ;  nor  have  they  settled 
with  complainant  as  administrator,  but  falsely  pretend  they 
are  not  able  to  do  so,  and  want  the  complainant  to  pay  the 
debts  of  the  firm  out  of  the  individual  estate  of  his  intestate. 
The  bill  prays  for  an  account  and  for  the  appointment  of  a 
receiver. 
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The  defendants  answered  under  oath,  and  filed  accounts  as 
exhibits,  setting  forth  the  condition  of  the  partnership  affairs, 
as  follows:  They  deny  that  there  was  any  money  on  hand 
belonging  to  the  firm  at  the  time  of  the  death  of  complainant's 
intestate.  They  allege  that  the  lumber  on  hand  was  divided, 
one-third  thereof  being  given  to  said  administrator,  who  sold 
the  same ;  and  the  residue  thereof,  $261.67,  sold,  and  the  pro- 
ceeds applied  to  the  use  and  benefit  of  their  said  partnership 
business. 

They  exhibit  an  account  of  lumber  sold  to  the  amount  of 
$2,043,62;  amount  received  for  the  same,  $1,741.37,  leaving 
outstanding  a  balance  of  $302.25. 

They  show  amount  of  sales  of  lumber  since  the  death  of 
intestate  to  be  $3,438.67,  gross  receipts  thereon  $1,910.49,  still 
due  for  the  same  $1,528.20.  Amount  owing  by  the  firm  before 
death  of  intestate  for  expenses  of  the  mill  $789.87,  amount 
paid  thereon  $706.00,  leaving  balance  unpaid  $83.87. 

The  answer  shows  the  amount  paid  by  defendants  on  expenses 
incurred  for  cutting  timber,  etc.,  during  the  partnership  to  be 
$471.40. 

The  defendant  Miller  alleges  there  was  due  him  for  board  of 
hands  before  the  death  of  intestate,  $18.68,  and  since  his  death, 
on  the  same  account,  $158.13  ;  and  he  charges  for  his  own  labor, 
twenty  months  and  fourteen  and  a  half  days,  at  $50  per  month, 
$1,027.88.  Admits  that  he  has  received  out  of  the  mill  $696.41 , 
and  that  he  also  received  his  share  of  lumber,  $136.69,  on  hand 
at  the  death  of  Adams. 

The  answer  shows  the  expenses  of  the  mill  since  the  death  of 
Adams  to  be  $1,456.35,  and  that  defendants  have  paid  thereon 
$1,262.20,  leaving  balance  due,  $193.95. 

The  defendants  allege  the  amount  of  firm  debts  allowed 
against  the  estate  of  Adams  to  be  $2,038.02. 

The  cause  was  heard  on  the  bill,  answer,  exhibits  and  repli- 
cation, and  the  court  rendered  the  following  decree :  The  court 
finds  that  John  Adams,  in  his  life-time,  and  the  said  defendants, 
Ezekiel  M.  Miller  and  Nimrod  O.  E.  Adams,  were  equal  part- 
ners in  a  saw-mill,  by  the  name  and  style  of  Adams,  Miller 
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&  Co.,  and  were  to  share  equally  in  the  profits  arising  there- 
from, and  were  to  bear  an  equal  proportion  of  the  losses,  if  any 
were  sustained.  The  court  further  finds  that  the  saw-mill  was 
operated  and  run  by  the  three  partners  during  the  life-time  of 
said  John  Adams,  and  after  his  death  by  the  surviving  partners, 
Ezekiel  M.  Miller  and  Nimrod  C.  E.  Adams,  the  defendants 
herein,  and  by  consent  of  Sylvester  Adams,  administrator  of 
John  Adams,  deceased,  and  until  the  day  of 

A.  D.  18  ,  and  accounted  to  the  estate  of  said  John  Adams, 
deceased,  for  the  amount  of  lumber  made  and  sold.  And  the 
court  further  finds  the  amount  of  lumber  sold  from  the  mill  by 
the  defendants,  and  before  unaccounted  for  to  the  estate  of 
John  Adams,  deceased,  to  be  the  sum  of  five  thousand  four 
hundred  and  eighty-two  dollars  and  twenty-seven  cents,  and 
that  the  expenses  of  running  said  mill  (reducing  the  monthly 
wages  of  Ezekiel  M.  Miller  from  fifty,  as  charged,  to  forty 
dollars  per  month),  and  money  paid  out  on  partnership  debts, 
etc.,  by  the  defendants,  as  per  account  rendered  by  the  defend- 
ants, to  be  the  sum  of  four  thousand  one  hundred  and  twenty- 
eight  dollars  and  sixteen  cents,  which  being  deducted  from  the 
amount  of  lumber  sold,  as  per  account  rendered,  leaves  a 
balance  of  thirteen  hundred  and  fifty-four  dollars  and  eleven 
cents ;  of  this  balance  the  estate  of  John  Adams,  deceased,  is 
entitled  to  the  one-fourth  part,  the  same  being  the  sum  of  four 
hundred  and  fifty-one  dollars  and  thirty-seven  cents.  And  the 
court  finds  further  that  the  firm  of  Adams,  Miller  &  Co.,  were 
indebted  in  the  sum  of  two  thousand  and  thirty-eight  dollars 
and  two  cents,  which  has  been  allowed  by  the  County  Court  of 
Union  county  against  the  estate  of  John  Adams,  deceased,  and 
that  of  the  sum,  the  said  estate  of  John  Adams,  deceased,  in 
equity,  ought  to  pay  the  sum  of  six  hundred  and  seventy-nine 
dollars  and  thirty-four  cents,  with  the  interest  on  the  same 
from  the  time  of  said  allowance  until  paid,  and  that  the  remain- 
ing two-thirds,  amounting  to  the  sum  of  one  thousand  three 
hundred  and  fifty-eight  dollars  and  sixty-eight  cents,  with  the 
interest  on  the  same  from  the  date  said  allowance  was  made 
by  said    County  Court   against  said   estate  of  John   Adams, 
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deceased,  to  the  second  day  of  November,  A.  D.  1863,  the 
date  of  the  decree,  amounting  to  the  sum  of  three  hundred  and 
seventy-nine  dollars  and  seventy-four  cents,  the  defendants 
Ezekiel  M.  Miller  and  Nimrod  C.  E.  Adams  are  in  equity 
severally  and  jointly  bound  to  pay  to  the  said  complainant, 
together  with  the  aforesaid  sum  of  four  hundred  and  fifty-one 
dollars  and  thirty-seven  cents,  the  one-third  part  of  the  net 
proceeds  of  sales  of  lumber,  as  per  account  of  defendants  ren- 
dered as  aforesaid,  making  the  aggregate  sum  of  two  thousand 
one  hundred  and  eighty-nine  dollars  and  seventy-nine  cents, 
the  aforesaid  two-thirds  of  indebtedness  of  said  firm  of  Adams, 
Miller  &  Co.,  allowed  against  the  estate  of  said  John  Adams, 
deceased,  by  the  County  Court  of  Union  county,  the  interest 
on  the  same,  as  aforesaid,  and  the  said  one-third  net  proceeds 
of  sales,  etc.,  as  aforesaid. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that  the  said  defendants,  Ezekiel  M.  Miller  and  Nimrod  C.  E. 
Adams,  within  ninety  days  from  this  date,  pay  to  the  said  com- 
plainant, Daniel  M.  Jones,  administrator  de  bonis  non  of  the 
estate  of  John  Adams,  deceased,  the  said  sum  of  two  thousand 
one  hundred  and  eighty-nine  dollars  and  seventy-nine  cents, 
with  the  interest  thereon,  to  be  computed  from  this  day  until 
paid,  and  also  the  costs  of  this  suit  to  be  taxed,  and,  in  default 
thereof,  that  execution  issue  on  the  decree  against  the  said 
defendants  for  the  debt  and  costs  aforesaid,  and  the  money  col- 
lected as  paid  over  to  the  said  complainant,  as  under  execution 
issued  upon  judgments  at  law. 

It  is  further  ordered,  adjudged  and  decreed  that  a  lien  be, 
and  a  lien  is  hereby,  created  upon  said  mill  in  complainant's 
bill  mentioned,  and  also  upon  the  estates  of  each  of  the  said 
defendants,  both  real  and  personal,  for  the  payment  of  said  sum 
of  money,  debt  as  aforesaid,  and  interest  on  the  same  until 
paid. 

It  is  further  ordered  and  decreed  that  the  said  complainant, 
immediately  on  the  receipt  of  the  money,  the  debt,  interest  and 
costs  aforesaid,  npply  it  to  the  satisfaction  and  in  payment  of 
the  said  sum  of  two  thousand  and  thirty-eight  dollars  and  two 
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cents,  with  the  interest  thereon,  allowed  against  the  estate  of 
John  Adams,  deceased,  and  for  no  other  purpose  whatever. 

And  it  is  further  ordered  that  the  master  in  chancery  of 
Union  county  be  and  he  is  hereby  required,  and  it  is  hereby 
made  his  special  duty,  to  look  after  and  see  that  the  decree  is 
complied  with  by  the  parties  thereto,  and  report  to  this  court 
at  the  next  term,  etc. 

The  defendants  thereupon  sued  out  this  writ  of  error. 

Messrs.  Haynie,  Marshall  &  Gilbert,  for  the  plaintiffs  in 
error,  made  these  points : 

1.  The  court  below  erred  in  charging  the  defendants  with 
the  gross  amount  of  lumber  sold,  when  they  had  received  only 
a  part  of  the  money  therefor,  the  residue  being  outstanding  and 
uncollected.  The  administrator  of  a  deceased  partner  can  only 
call  upon  the  survivor  for  an  account  of  money  actually  received 
by  him. 

2.  The  court  found  that  the  partnership  claims  were  allowed 
against  the  estate  of  Adams,  deceased,  not  paid,  to  the  amount 
of  $2,038.02,  and  decreed  defendants  below  to  pay  two-thirds  of 
this  amount  to  the  administrator,  with  interest.  The  survivors 
might  still  be  compelled  by  the  creditors  to  pay  the  entire 
amount  to  them,  notwithstanding  its  allowance  against  Adams' 
estate.  The  administrator  cannot  administer  on  the  partner- 
ship. He  can  only  recover  the  shares  due  the  estate  for  sums 
paid  out.  The  allowance  of  the  claims  against  the  estate  does 
not  entitle  the  administrator  to  recover  from  the  surviving 
partners.  The  whole  extent  of  the  power  of  an  administrator 
is  to  call  surviving  partner  to  account  for  money,  etc.,  received 
by  him  in  which  deceased  had  an  interest.  Administrator 
cannot  compel  survivors  to  pay  the  debts  due  from  the  firm 
into  his  hands.  At  most,  he  could  only  compel  contribution 
after  payment. 

Mr.  John  Dougherty,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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This  was  a  bill  in  chancery  filed  by  Jones,  as  administrator 
of  John  Adams,  against  Miller  and  Nimrod  Adams,  surviving 
partners  of  the  deceased,  in  a  steam  saw  and  grist-mill.  The 
bill  set  forth  that  partnership  claims  to  the  amount  of  $1,987.88 
had  been  allowed  against  the  estate  of  John  Adams ;  that 
assets  to  over  that  amount  had  come  to  the  hands  of  the  sur- 
viving partners,  and  that  they  refused  to  settle  for  the  same  or 
apply  them  in  payment  of  the  partnership  liabilities.  The  bill 
prayed  an  account  under  oath,  and  the  appointment  of  a 
receiver.  The  defendants  answered  under  oath,  and  filed 
accounts  as  exhibits,  setting  forth  the  condition  of  the  partner- 
ship affairs.  A  replication  was  filed,  and  the  case  was  heard 
on  bill,  answer  and  replication,  without  proof,  except  that  fur- 
nished by  the  answer.  The  court  rendered  a  decree  charging 
the  defendants  personally  with  the  total  amount  of  the  part- 
nership sales,  although  the  amount  due  for  a  portion  of  these 
sales  had  never  been  received  by  them,  and  also  requiring  them 
to  pay  to  the  administrator  two-thirds  of  the  amount  of  part- 
nership debts  allowed  against  the  estate,  with  interest,  although 
it  does  not  appear  that  any  portion  of  these  debts  has  ever  been 
paid  by  the  administrator.     In  this  there  is  manifest  error. 

The  law  governing  the  relations  of  the  administrator  of  a 
deceased  partner  to  the  surviving  partners,  so  far  as  concerns 
any  questions  involved  in  this  case,  is  well  settled.  Primarily, 
the  administrator  has  nothing  to  do  with  either  the  partnership 
assets  or  the  partnership  debts.  The  surviving  partners  take 
the  exclusive  legal  title  to  the  former  for  the  payment  of  thu 
latter.  If  any  assets  remain  in  their  hands  after  payment  of 
all  liabilities,  they  should  account  to  the  administrator  for  the 
distributive  share  of  the  deceased,  which  then  becomes,  for 
the  first  time,  assets  in  his  hands  as  administrator.  If,  how- 
ever, there  is  an  unreasonable  delay  on  the  part  of  the  surviv- 
ing partners  in  closing  the  affairs  of  the  partnership,  or  if  they 
are  wasting  the  partnership  property,  it  is  then  the  right  and 
duty  of  the  administrator,  if  the  partnership  creditors  remain 
inactive,  to  file  a  bill,  as  in  the  present  instance,  calling  the 
survivors  to  account   and  praying  for  an  appointment  of  a 
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receiver  and  the  complete  adjustment  of  the  partnership  affairs. 
The  administrator  himself,  if  a  proper  person,  may  be  made 
receiver,  but  in  that  event  the  court  should  require  him  to  give 
a  new  bond  as  such.  People  v.  White,  11  111.  350  ;  Talcott  v. 
Dudley,  4  Scam.  457. 

In  the  case  before  us  there  seems  to  have  been  such  delay  on 
the  part  of  the  surviving  partners  as  to  justify  the  administrator 
in  filing  this  bill.  But  in  the  absence  of  any  proof  of  bad  faith 
or  such  degree  of  negligence  as  would  render  the  survivors 
personally  liable  for  all  the  lumber  sold,  the  complainant  could 
only  require  them  to  account  personally  for  the  actual  proceeds 
of  the  sales.  The  debts  due  for  unpaid  sales  would  pass  to  the 
receiver  to  be  collected  by  him.  So  also  it  was  error  to  decree 
that  the  defendants  should  pay  the  complainant  from  their 
private  funds  two-thirds  of  the  total  amount  of  partnership 
debts  allowed  against  the  estate.  There  is  no  proof  that  the 
administrator  has  ever  paid  one  dollar  of  these  debts,  nor  is 
there  the  slightest  evidence  that  the  estate  is  able  to  pay  them. 
Why,  then,  should  the  defendants  be  required  to  pay  from  their 
private  means  two-thirds  of  these  debts  to  the  administrator,  to 
be  held  by  him  for  the  benefit  of  the  estate,  when,  after  making 
such  payment,  they  may  be  called  upon  to  pay  to  the  partner- 
ship creditors  the  full  amount  of  these  same  debts  ?  The 
administrator  has  no  claim  against  the  surviving  partners  for 
the  benefit  of  the  estate,  except  for  the  distributive  share 
thereof  after  the  payment  of  partnership  debts.  They  are  to 
be  first  paid  out  of  the  partnership  assets,  to  the  exclusion  of 
private  debts  allowed  against  the  estate. 

The  proper  decree  in  this  case  will  be  that  a  receiver, 
who  may  be  the  administrator  upon  his  giving  an  additional 
bond  with  security,  be  appointed,  and  that  the  surviving  part- 
ners pay  over  to  him  whatever  money  the  court  may  find  has 
come  to  their  hands,  and  has  not  been  expended  by  them  in  the 
payment  of  partnership  debts,  or  in  the  legitimate  expenses  of 
the  mill,  and  that  they  deliver  over  to  the  receiver  all  evi- 
dences of  debt  and  choses  in  action  against  the  debtors  of  the 
firm,  as  also  all  personal  property,  if  any,  belonging  to  the  firm, 
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and  that  they  be  enjoined  from  collecting  any  debts  due  the 
firm.  The  court  will  keep  the  case  on  its  docket  and  require  a 
report  from  the  receiver  at  each  term,  and  if  the  partnership 
assets  shall  be  exhausted  before  the  payment  of  the  partner- 
ship debts,  the  administrator,  if  the  estate  of  John  Adams  is 
solvent,  will  be  at  liberty  to  pay  the  partnership  debts  allowed 
against  the  estate,  and  to  take  a  decree  against  the  defendants 
for  contribution.  The  court  will  ascertain  in  its  decree  the 
amount  of  partnership  money,  if  any,  in  the  hands  of  the  defend- 
ants, and  also  ascertain  specifically  the  assets  of  the  firm  to  be 
delivered  to  the  receiver,  and  will  enforce  its  decree,  if  neces- 
sary, by  the  ordinary  process  of  attachment. 

Decree  reversed. 


Richard  Atkin  et  al. 

v. 
Minerva  Merrell. 

1.  Dower — what  character  of  estate  subject  thereto.  If  the  husband  is  seised, 
during  the  marriage,  of  an  equitable  estate  in  fee  in  lands,  which  would,  on 
his  death,  descend  to  his  children,  that  constitutes  such  an  estate  as  is  subject 
to  the  dower  of  the  wife. 

2.  Same — how  dower  may  be  barred.  This  right  of  the  wife  can  only  be 
defeated  by  her  voluntary  act,  done  in  the  mode  pointed  out  by  the  statute.  A. 
sale  or  transfer  of  his  equitable  title  by  the  husband  will  not  have  that  effecv, 
nor  will  the  procurement  of  thj  conveyance  of  the  land  by  the  holder  of  the 
legal  title  to  a  third  person. 

3.  Same — directions  to  commissioners  as  to  the  manner  of  allotting  dower.  Where 
commissioners  are  appointed  to  allot  dower,  it  is  the  correct  and  proper  prac- 
tice to  direct  them  to  allot  and  set  off  to  the  widow,  by  metes  and  bounds, 
according  to  quantity  and  quality,  one-third  part  of  the  lands  in  which  she  ia 
entitled  to  dower. 

4.  Same — whether  widow  entitled  to  rents.  The  widow  may  retain  possession 
of  the  dwelling-house  in  which  her  husband  usually  dwelt  next  before  his 
death,  together  with  the  outhouses  and  plantation  thereto  belonging,  free  from 
molestation  or  rent  until  her  dower  is  assigned ;  and  if  in  possession,  she  may, 
no  doubt,  lease  them  and  collect  the  rents  therefor  until  the  assignment  of 
dower. 
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5.  But  the  widow  is  not  entitled  to  rents  and  profits  as  damages  for  non- 
assignment  of  her  dower,  which  have  accrued  prior  to  her  demand  for  dower 
and  a  refusal  to  assign  the  same. 

6.  From  the  time  a  demand  is  made  for  dower,  she  is  entitled  to  damages, 
and  the  third  of  the  rents  which  may  have  accrued  after  the  demand,  of  the 
lands  in  which  she  has  dower,  would,  no  doubt,  form  their  proper  measure. 
But,  until  demand,  she  is  not  entitled  to  damages. 

7.  Same — demand  for  dower — what  constitutes.  The  commencement  of  a  suit 
to  obtain  an  assignment  of  dower  may  be  regarded  as  a  demand  therefor. 

8.  Same — lien  for  value  of  dower  assessed — to  what  land  it  attaches.  When 
dower  cannot  be  assigned  by  metes  and  bounds,  and  the  yearly  value  thereof 
is  assessed  by  a  jury,  a  judgment  for  such  ascertained  value  becomes  a  lien  or 
charge  upon  the  land  out  of  which  the  dower  arises. 

9.  But  when  the  widow  is  entitled  to  dower  in  separate  tracts,  and  the 
yearly  value  thereof  is  assessed,  the  gross  sum  thus  ascertained  should  not  be 
made  a  charge  upon  all  the  lands,  but  each  separate  tract  should  be  charged 
with  the  value  of  the  dower  which  arises  therefrom,  and  not  beyond  that 
amount. 

10.  Cross-bill — when  necessary.  In  a  suit  to  enforce  a  claim  of  dower  in 
lands,  against  one  holding  the  legal  title,  the  defendant  cannot  obtain  affirma- 
tive relief  upon  an  equitable  lien  on  the  premises,  except  upon  a  cross-bill. 

11.  Allegations  and  decree  must  correspond.  Upon  bill  filed  against 
one  holding  the  legal  title  to  land,  in  which  the  complainant  claims  dower, 
upon  the  ground  that  her  husband,  during  the  marriage,  held  an  equitable 
estate  of  inheritance  in  the  premises,  it  is  only  necessary  for  the  court  to  find 
whether  the  husband  did,  during  the  marriage,  hold  such  an  estate  as  gave  the 
widow  a  right  to  dower.  It  would  be  informal  in  such  case  to  find  that  the 
defendant  held  the  land  merely  as  a  trustee  for  the  husband,  the  manner  in 
which  he  held  it  not  being  in  issue. 

12.  Chancery — remedy  to  obtain  title.  Merrell  having  the  equitable  title  to 
a  farm,  the  legal  title  to  which  was  in  Atkin,  exchanged  the  same  with  Daven- 
port for  other  real  estate.  Davenport  did  not  convey  to  Merrell,  but,  without 
his  knowledge,  conveyed  to  Atkin,  and  Atkin  conveyed  the  farm  to  Davenport. 
Held,  that  Merrell  could  compel  Atkin  in  chancery  to  convey  to  him  the  legal 
title  to  the  property  for  which  he  had  exchanged  with  Davenport. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  S.  S.  Marshall,  Judge,  presiding. 

In  March,  1862,  Minerva  Merrell,  as  the  widow  of  Nelson  C. 
Merrell,  deceased,  exhibited  her  bill  in  chancery  in  the  Circuit 
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Court  of  Marion  county,  for  an  assignment  of  dower  in  certain 
premises,  in  which  she  alleges  her  husband  was  seised  of  an 
equitable  estate  of  inheritance  during  their  coverture. 

The  suit  was  afterward  removed  into  the  Circuit  Court  of 
Jefferson  county,  on  change  of  venue. 

The  ground  of  the  complainant's  claim  is  set  forth  in  the 
amended  bill.  She  alleges  that  she  is  the  widow  of  Nelson  C. 
Merrell,  who  died  on  the  11th  of  April,  1859,  intestate,  leaving 
surviving  him,  as  his  children  and  heirs  at  law,  Leander  T. 
Merrell,  Ann  E.  Atkin,  wife  of  Richard  Atkin,  and  Adelia 
Merrell,  who  was  a  minor,  and  that  James  Bassett  became 
administrator,  de  bonis  non,  of  his  estate. 

It  is  alleged  that  Nelson  C.  Merrell,  the  husband  of  complain- 
ant, died  seised  of  an  equitable  estate  in  a  part  of  lots  numbered 
one  and  two,  in  block  number  one,  in  square  number  four,  in 
the  original  survey  in  the  town  of  Salem,  in  Marion  county, 
describing  the  same  by  metes  and  bounds,  and  which  was 
known  as  the  Davenport  property.  The  complainant  alleges 
that  her  husband  was  in  possession  and  receiving  the  rents  of 
said  premises  for  some  time  previous  to,  and  at  the  time  of,  his 
death,  and  in  his  own  right;  that  the  said  Richard  Atkin 
claims  to  be  the  owner  of  these  premises,  but  the  complainant 
denies  that  his  claim  is  valid,  in  equity,  and  alleges  they  are 
subject  to  her  right  of  dower. 

It  is  alleged,  in  the  bill,  that  the  equitable  right  of  Nelson  C. 
Merrell  in  the  premises  arose  as  follows :  The  said  Merrell,  in 
his  life-time,  about  December,  1858,  or  March,  1859,  having 
acquired  the  right  to  a  certain  farm,  known  as  the  Atkin  farm, 
which  Atkin  traded  to  Merrell  for  a  certain  mill  property, 
known  as  the  Merrell  mill ;  traded  the  Atkin  farm  to  one  John 
V.  Davenport,  for  the  said  Davenport  property,  to  which 
Davenport  held  the  fee  simple  title,  and  also  a  stock  of  dry 
goods  of  said  Davenport  and  one  S.  A.  Nelms ;  that  in  the 
trade  of  the  Atkin  farm,  between  Merrell  and  Atkin,  there 
being  an  incumbrance  thereon  of  $700,  Atkin  did  not  make  a 
deed  therefor  to  Merrell,  and  had  not  done  so  at  the  time  of  the 
paid  trade  with  Davenport  for  the  Davenport  property,  it  being 
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agreed  between  the  parties,  Merrell,  Davenport  and  Atkin, 
that  Davenport  should  not  make  a  deed  to  Merrell  for  the 
Davenport  property  until  Atkin  should  have  removed  the 
incumbrance  of  $700  from  the  Atkin  farm. 

The  complainant  charges  that  Davenport,  being  satisfied  that 
Merrell  was  entitled  to  and  owned  the  Atkin  farm,  yet  pre- 
ferred to  give  his  bond  for  a  deed  to  the  Davenport  property 
to  Atkin,  as  having  the  legal  title  to  the  Atkin  farm,  as  before 
stated,  rather  than  to  Merrell;  and  accordingly,  with  the  con- 
sent of  Merrell  and  Atkin,  gave  his  bond  for  a  conveyance  of 
the  Davenport  lots  to  Atkin  ;  it  being  understood  between 
Davenport,  Merrell  and  Atkin,  that  Merrell  would  be  entitled, 
in  his  own  right,  to  the  conveyance  of  the  Davenport  property 
as  soon  as  the  said  incumbrance  of  $700  should  be  removed  by 
Atkin  from  the  Atkin  farm,  and  that  the  deed  for  the  Atkin 
farm  should  be  made  to  Davenport  when  said  incumbrance 
should  be  removed,  and  thus  Atkin  had  the  ostensible  legal 
title  to  the  Atkin  farm,  and  the  apparent  right  to  the  deed  for 
the  Davenport  property  under  the  said  bond,  though  the  real 
title,  in  equity,  was  in  Merrell,  as  to  the  Atkin  farm  and  the 
Davenport  property.  And,  thereupon,  Davenport  gave  posses- 
sion of  the  Davenport  property  to  Merrell,  as  the  real  owner  of 
the  same.  The  complainant  therefore  charges  that  Atkin  was, 
in  equity,  a  mere  holder  and  simple  trustee  of  Merrell  in  the 
bond  for  the  conveyance  of  the  Davenport  lots,  and  retained 
the  legal  title  in  the  Atkin  farm,  as  trustee,  until  the  said 
incumbrance  was  removed. 

It  is  alleged  that  Merrell  remained  in  possession  of  the 
Davenport  property  until  his  death,  with  the  consent  of  Daven- 
port and  Atkin. 

That  after  the  death  of  Merrell,  Atkin  paid  off  the  incum 
brance  on  the  Atkin  farm,  and,  having  the  legal  title  thereto, 
conveyed  the  same  to  Davenport,  and  obtained  from  Davenport 
a  conveyance  of  the  Davenport  lots,  claiming  the  right  thereto 
under  the  bond  mentioned;  this  conduct  on  the  part  of  Atkin, 
as  is  alleged,  being  in  fraud  of  the  rights  of  the  complainant 
and  of  the  heirs  of  Merrell. 
6 — 39th  III. 
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It  is  alleged  in  the  bill  that  Atkin  is  now  in  reception  of  the 
rents  of  the  Davenport  property,  and  has  received  rents  there- 
for to  about  the  sum  of  $200,  which  the  complainant  prays 
Atkin  may  make  discovery  of,  claiming  that  the  said  rents 
belong  to  her  until  her  dower  shall  be  assigned  in  the  property 
out  of  which  they  have  arisen. 

The  complainant  further  alleges  in  the  bill,  that  her  husband, 
in  his  life-time,  and  during  the  coverture,  was  seised  in  fee 
simple  of  the  following  town  lots,  in  the  town  of  Salem :  lots  five, 
six  and  seven,  in  block  one,  in  Cunningham's  addition  to  Salem  ; 
also  of  the  north  half  of  lots  three  and  six,  in  block  four,  in  T. 
B.  Lester's  addition  to  Salem.  That  John  H.  Morgan  and 
William  W.  Morgan,  trading  under  the  firm  and  style  of  J.  H. 
&  W.  Morgan,  claim  the  same  under  a  sale  thereof  under  exe- 
cution, in  the  life-time  of  said  Kelson,  but  that  their  claim  is 
subject  to  the  complainant's  right  of  dower  in  the  premises. 

The  bill  makes  the  parties  in  interest  defendants,  and 
prays  that  the  complainant's  dower  be  allotted  to  her  in 
the  premises,  that  an  account  of  rents  be  taken,  and  that  a 
receiver  be  appointed  to  receive  and  collect  them,  and  for 
general  relief. 

Atkin  answered  the  bill,  admitting  the  complainant  is  the 
widow  of  Kelson  C.  Merrell,  but  denies  that  she  is  entitled  to 
dower  in  lots  one  and  two,  as  claimed  in  the  bill. 

The  answer  represents  the  title  of  those  lots  to  be  in  this 
condition  :  That  the  deed  was  executed  by  Davenport  to  Atkin, 
for  the  reason  that,  prior  to  the  24th  of  March,  1860  (the  date 
of  the  Davenport  deed),  Atkin  and  Merrell  had  bargained 
together  for  an  exchange  and  purchase  of  property,  as  follows  : 
Atkin  was  to  convey  to  Merrell  his  farm,  at  the  value  of  $6,000 ; 
and  paid  Jennings'  claim  on  mill,  $1,632 ;  cash  advanced  to 
Atkin  &  Co.,  for  Merrell,  $1,272.62;  and  cash  advanced 
to  Merrell,  $605.11 ;  in  all,  the  total  value  of  $9,509.73— for 
which  Merrell  agreed  to  sell  and  convey,  free  from  all  incum- 
brance, one  mill,  at  $6,420 ;  certain  personal  property,  which  ia 
described,  amounting  to  $940.41 ;  Marshall  tract,  eighty  acres, 
$1,600  ;  and  two  lots  in  Cunningham's  addition  to  Salem,  $350 ; 
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total,  $9,340.41,  which  left  a  balance  of  $199.32  due  to  Atkin, 
which  Merrell  agreed  to  pay. 

At  the  time  this  bargain  was  made,  no  deeds  were  passed ;  but 
Merrell  and  his  wife  did  convey,  by  warranty  deed,  dated  24th 
of  January,  1859,  an  eighty  acre  tract  lying  in  Marion  county, 
known  as  the  Marshall  farm,  and  lots  six  and  seven  in  Cunning- 
ham's addition  to  Salem — the  mill  property. 

The  answer  states  that  the  farm  of  respondent  was  incum- 
bered to  the  amount  of  about  $700,  which  the  respondent  was 
to  satisfy ;  and  the  Marshall  tract  was  under  mortgage  for  over 
one  thousand  dollars,  executed  by  Nelson  C.  Merrell  and  wife 
to  Samuel  C.  Davis  &  Co.  ;  and  the  two  lots,  six  and  seven,  in 
block  one,  in  Cunningham's  addition,  were  also  under  the  lien 
of  a  judgment  against  said  Merrell  in  the  Circuit  Court  of 
Marion  county,  in  favor  of  J.  H.  &  W.  W.  Morgan,  which  liens 
said  Merrell  was  to  pay  off  and  satisfy. 

That,  soon  after  these  agreements  were  made,  said  Merrell 
bargained  the  Atkin  farm  to  Davenport  in  exchange  for  a  stock 
of  goods,  and  perhaps  other  property,  and  also  part  of  lots  one 
and  two  in  square  four  aforesaid ;  and  desired  that  respondent, 
Atkin,  would  execute  the  deed  to  Davenport  for  the  Atkin  farm, 
in  December,  1858.  But  respondent,  knowing  that  the  lots  six 
and  seven,  in  Cunningham's  addition  to  Salem,  were  under  the 
lien  of  the  Morgan  judgment,  and  that  the  Marshall  farm  was 
under  mortgage  for  the  debts  of  Merrell,  would  not  consent  to 
convey  at  all,  unless  these  incumbrances  were  paid  or  released. 
Whereupon,  it  was  agreed  by  Merrell  that  a  bond  should  be 
given  by  Davenport  to  respondent  for  the  deed  to  parts  of 
said  lots  one  and  two,  to  indemnify  and  secure  respondent 
against  loss  by  reason  of  said  incumbrances  on  the  property, 
which,  in  part,  constituted  the  consideration  of  the  sale  of  the 
respondent's  farm. 

The  answer  alleges  that  the  lots  six  and  seven  were  after- 
ward, on  or  about  the  18th  of  July,  1859,  sold  under  execution 
issued  upon  the  Morgan  judgment,  and  never  redeemed  by 
Merrell,  whereby  respondent  lost  $350,  the  purchase- money, 
and  whereby  Merrell  broke  his  covenants  in  his  deed  conveying 
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said  lots  to  respondent.  And  respondent  also  avers  that  after- 
ward, about  the  first  of  April,  1859,  the  Marshall  tract  was 
Bold  under  the  Davis  mortgage  for  the  debts  of  Merrell,  and 
was  never  redeemed,  whereby  said  Merrell  also  broke  his 
covenant  in  his  deed  to  respondent,  and  whereby  respondent 
lost  $1,600,  the  purchase-money  thereof. 

Respondent  admits  that  by  virtue  of  said  bond  of  Daven- 
port, and  in  compliance  therewith,  Davenport  executed  the 
deed  to  respondent  to  said  part  of  lots  one  and  two,  because 
of  the  losses  of  the  $1,950  aforesaid,  and  in  satisfaction  of 
the  broken  covenants  in  the  deed  from  Merrell  and  wife  to 
respondent. 

Respondent  admits  that  if  Merrell  had  paid  him  the  $1,950, 
and  interest  thereon,  he  was  to  reconvey  to  Merrell  these  last 
mentioned  lots.  But  that  this  was  to  be  considered  as  a  condi- 
tional sale  and  not  a  mortgage.  That  it  was  not  expected 
Merrell  would  pay  on  account  of  his  declining  circum- 
stances. 

But  respondent  contends  that  even  if  the  court  should  hold 
the  deed  of  Davenport  to  him  to  be  a  mortgage,  respondent 
says  that  he  advanced  to  Davenport  the  consideration  for  the 
part  of  lots  one  and  two,  out  of  his  own  property,  which,  by 
the  failure  of  title  of  lots  six  and  seven  and  the  Marshall  farm, 
Merrell  and  wife  had  never  reimbursed  him.  And  if  a  mort- 
gage at  all,  it  is  a  mortgage  in  equity  for  the  purchase-money, 
and  the  wife  of  Merrell,  as  against  said  mortgage,  is  not 
entitled  to  dower.     To  this  answer  a  replication  was  filed. 

Other  defendants  filed  answers  to  the  bill,  which  it  is  not 
necessary  to  notice  more  particularly. 

On  the  hearing,  James  Bassett  testified  on  behalf  of  the  com- 
plainant, that,  in  1860,  Atkin  presented  a  claim  against  the 
estate  of  Merrell  for  a  balance  of  $199.32.  Witness  was  attor- 
ney for  the  then  administrator,  and  asked  an  explanation  of  the 
account,  whereupon  Atkin  produced  the  following : 

Memorandum  of  sale  of  mill  between  N.  C.  Merrell  and 
R.  Atkin: 
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Mill, $6, 420  00 

Oxen, 100  00 

Wagon, 105  00 

Wood,  28  00 

Hay, 2100 

Barrels, 23  90 

Sacks, 23  00 

Logs, 514  00 

Sundries, 125  00 

$7,  360  41 
Marshall  farm  and  lots, 1,600  00 

$8,  960  41 

Alkire,  Calhoun  &  Co., $1,  272  62 

Claim  on  mill, 1,  632  00 

Balance  of  account, 605  11 

Atkin  farm, 6,  000  00 

$9,  509  73 
8,  960  41 

$549  32 
Lots, 350  00 

$199  32 


Atkin  told  the  witness  that  he  and  Merrell  had  made  a  trade 
the  winter  before  Merrell's  death ;  that  Merrell  had  given  him 
the  property  on  that  paper,  valued  at  $8,960.41,  and  he  to  Mer- 
rell that  at  $9,509.73 ;  that  the  balance  was  $549.32,  which 
was  reduced  by  the  lots  at  $350,  which  left  $199.32.  Atkin 
stated  to  the  witness  that  at  the  time  he  traded  his  farm,  there 
was  a  mortgage  upon  it  of  $700,  and  that  he  would  be  able  to 
make  a  deed  to  Merrell  when  he  paid  it  off.  This  was  in  June 
or  July,  1860.  Atkin  further  said  that  Merrell  sold  the  prop- 
erty to  Davenport ;  Davenport  made  the  bond  to  Atkin 
because  the  Atkin  farm  was  incumbered,  that  Atkin  paid  off 
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the  $700,  and  got  a  deed  from  Davenport  for  part  of  lots  one 
and  two.  That  Davenport,  not  liking  to  be  put  to  cost,  made 
the  deed  to  Atkin. 

On  cross-examination,  witness  stated  that  the  Marshall  farm 
had  been  sold  under  the  Davis  mortgage,  and  had  never  been 
redeemed  from  that  sale ;  that  about  the  time  of  the  trade  of 
Atkin  and  Merrell,  Merrell  and  wife  conveyed  the  Marshall 
farm  to  Atkin. 

Sandy  A.  Nelms  testified  on  behalf  of  the  complainant  as  fol- 
lows :  In  the  year  1858, 1  think  it  was,  I  made  a  contract  with 
N.  C.  Merrell  for  Davenport  &  Nelms,  I  being  a  member  of 
that  firm ;  I  think  it  was  in  October  or  November  of  that  year; 
as  near  as  I  can  recollect,  the  trade  was  this :  We  were  to  give 
Merrell  the  Davenport  property,  together  with  all  the  dry 
goods,  and  four  hundred  dollars  in  cash,  for  the  Atkin  farm ; 
we  gave  our  note  for  the  $400;  the  title  to  the  Davenport 
property  was  at  that  time  in  John  V.  Davenport ;  I  had  no 
interest  in  it;  the  dry  goods  and  our  note  for  $400  passed 
over  to  N.  C.  Merrell ;  Richard  Atkin  was  not  a  party  to  the 
contract;  Davenport  authorized  me,  prior  to  that  time,  to 
make  the  contract  with  Merrell,  and  sanctioned  it  afterward ; 
not  more  than  two  months  after  the  trade,  Merrell  went  into 
possession. 

J,  V.  Davenport  testified :  We  gave  Merrell  the  Davenport 
property  and  the  dry  goods,  and  $400,  for  the  Atkin  farm ; 
the  title  to  the  property  was  in  me ;  I  never  gave  a  deed  to 
Merrell  for  the  Davenport  property,  for  the  reason  the  Atkin 
farm  was  incumbered  by  Atkin  to  some  other  party  ;  I  under- 
stood from  Atkin  that  Merrell  had  authority  to  trade  the  land 
to  me ;  the  legal  title  to  the  farm  was  in  Atkin  ;  I  asked  Atkin 
whether  or  not  it  would  all  be  right  if  I  traded  with  Merrell ; 
he  said  it  would,  that  Merrell  had  the  right  to  make  the  trade ; 
Atkin  wanted  me  to  give  Merrell  a  bond  for  a  deed  to  the 
Davenport  property  when  the  incumbrance  was  removed  from 
the  Atkin  farm;  Atkin  was  to  remove  the  incumbrance;  I 
chose  to  make  a  bond  for  a  deed  to  Atkin  because  the  legal 
title  to  the  Atkin  farm  was  in  him  and  not  in  Merrell ;  we 
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traded  with  Merrell,  but  when  we  closed  up  the  papers  and  the 
bond  was  executed  to  Atkin,  Merrell  was  not  present,  and 
did  not  have  any  thing  to  do  with  it ;  Merrell  took  possession 
of  the  Davenport  property  about  two  months  after  the  trade 
was  made ;  the  bond  for  the  deed  was  made  to  Atkin  in  two  or 
three  days  after  the  trade  was  made ;  I  understood  from  Atkin 
that  the  Davenport  property  was  MerrelPs,  and  he,  Atkin, 
wanted  me  to  give  bond  for  deed  to  Merrell  instead  of  giving  it 
to  him,  but  I  declined  for  reasons  above  stated ;  I  made  the 
deed  to  Atkin  on  the  24th  day  of  March,  1860,  after  the  death 
of  Merrell. 

Cross-examined:  Atkin  executed  the  deed  to  me  for  the 
farm,  and  I  executed  bond  for  deed  to  him  for  the  Davenport 
property,  and  afterward,  when  the  farm  was  cleared  of  the 
incumbrance,  I  executed  a  deed  to  Atkin  for  the  same.  The 
bond  for  deed  to  Atkin,  and  his  deed  to  me,  were  executed  at 
the  same  time,  two  or  three  days  after  the  trade  was  made, 
and  the  deed  from  me  to  Atkin  was  made  in  March,  1860,  the 
land  having  been  cleared  from  the  incumbrance  in  the  mean 
time.  Possession  was  given  to  Merrell,  pursuant  to  the  original 
agreement,  as  I  understood  it,  and  Atkin  did  not  claim  any 
right  or  interest  in  the  Davenport  property  at  all.  I  believe 
Atkin  understood  the  whole  thing. 

This  was,  substantially,  all  the  evidence  relating  to  the  con- 
dition of  the  title  to  the  property  in  which  the  right  of  dower 
is  claimed. 

Further  testimony  was  given  in  relation  to  the  rents  of  the 
property,  which  it  is  not  important  to  notice. 

At  the  October  Term,  1863,  the  court  below  rendered  a 
decree,  finding  that  Nelson  S.  Merrell  died  on  the  11th  day  of 
April,  1859,  intestate,  and  possessed  and  seised  of  an  equitable 
estate  in  and  to  a  part  of  lots  one  and  two,  before  described, 
known  as  the  Davenport  property ;  also  lots  five,  six  and  seven, 
in  Cunningham's  addition  to  Salem,  before  mentioned ;  also  the 
north  half  of  lots  three  and  six,  in  block  four,  in  Lester's  addition 
to  Salem  ;  also  lot  five  in  the  same  block.  The  decree  further 
found  that  the  complainant,  as  the  widow  of  Nelson  C  Merrell^ 
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deceased,  was  entitled  to  one-third  part  of  said  real  estate, 
according  to  quantity  and  quality,  and  the  children  were 
entitled  equally  to  one-third  part  of  the  residue  thereof. 

It  was  further  found,  by  the  decree,  that  Atkin  held  the 
property  called  the  Davenport  property,  in  trust,  and  merely 
as  a  trustee,  for  the  benefit  of  Nelson  C.  Merrell,  and  that  com- 
plainant, Minerva  Merrell,  is  entitled  to  dower  therein  ;  and, 
also,  to  dower  in  lots  five,  six  and  seven  in  block  one  in  Cun- 
ningham's addition  to  Salem,  and  to  the  north  half  of  lots  three 
and  six  in  block  four  in  Lester's  addition  to  Salem. 

It  was  thereupon  ordered  that  complainant  have  her  dower 
assigned  in  said  premises. 

It  further  appearing  to  the  court  that  Atkin  had  received  a 
certain  amount  of  rents  and  profits  from  the  Davenport  prop- 
erty, and  that  complainant  was  entitled  to  one-third  part 
thereof,  it  was  ordered  that  Atkin  pay  to  her  the  sum  of  $206.33, 
being  her  portion  of  such  rents. 

It  was  thereupon  decreed  that  the  complainant  was  entitled 
to  and  should  recover  one-third  of  said  real  estate,  of  which  her 
husband  died  possessed  ;  and  three  commissioners  were  appointed 
to  assign,  allot  and  set  off  to  the  complainant,  by  metes  and 
bounds,  according  to  quantity  and  quality,  one-third  of  said 
real  estate,  if  the  same  could  be  done  without  manifest  prejudice 
to  the  interests  of  said  estate  and  the  parties  interested  therein. 
And,  if  dower  could  not  be  set  off,  the  commissioners  were 
directed  to  report  that  fact  to  the  court. 

Subsequently,  a  receiver  was  appointed  to  take  charge  of 
the  premises  in  which  dower  was  claimed,  to  whom  was  given 
power  to  collect  all  rents  which  had  already  accrued,  or  which 
might  thereafter  become  due,  until  final  decree.  The  receiver 
collected  the  rents  and  paid  over  one-third  thereof  to  the  com- 
plainant ;  and  this  action  of  the  receiver  was  approved  by  the 
court. 

The  commissioners  appointed  to  allot  the  dower,  having  made 
report  that  the  premises  were  not  susceptible  of  division  without 
great  injury  thereto,  a  jury  was  impaneled  to  assess  the  dower, 
who  returned  this  verdict:  "We,  the  jury,  assess  the  dower  of 
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the  complainant  at  seventy-five  dollars  per  annum  in  the  prem- 
ises." 

The  court  thereupon  decreed  "  that  the  said  complainant 
recover  said  sum  of  seventy-iive  dollars  annually,  on  the  5th 
day  of  Oclpber,  1865,  and  annually  thereafter." 

The  defendants  bring  the  cause  to  this  court  for  review  upon 
writ  of  error.  The  questions  presented  have  reference  to  the 
character  of  estate  which  is  subject  to  dower,  and  to  the  mode 
of  assignment  thereof. 

Mr.  H.  K.  S.  O'Melveny,  for  the  plaintiffs  in  error. 

In  Owen  v.  Bobbins  et  al.  19  111.  545,  the  rule  is :  If  the  hus- 
band, in  his  life-time,  had  such  equitable  title  by  the  terms  of 
contract  for  the  title,  that  equity  wrould  decree  specific  perform- 
ance, then  the  wife  surviving  him  may  have  dower  therein ; 
otherwise,  not. 

In  this  case,  !N".  C.  Merrell,  the  bill  shows,  agreed  that,  for 
the  lots  one  and  two,  Davenport  should  give  bond  for  a  deed  to 
Atkin  ;  that  until  Atkin  released  the  $700  incumbrance,  Daven- 
port was  bound  for  a  deed  to  no  one ;  and  it  is  not  pretended 
in  the  bill  or  proof  that  in  the  life-time  of  K.  C.  Merrell,  this 
incumbrance  was  released,  nor  in  fact  was  it  released.  There- 
fore, in  the  life-time  of  Merrell,  he  was  not  in  a  position  to 
enforce  a  specific  performance. 

But  if  it  be  held  such  seisin  of  an  equitable  estate  of  inherit- 
ance, then  it  is  submitted  that  the  proof  justifies  protection  to 
Atkin  as  a  mortgagee  in  equity.  By  consent  of  N.  C.  Merrell, 
the  conveyance  of  these  lots  one  and  two  were,  by  the  terms 
of  Davenport's  bond,  to  be  made  to  him,  and  by  the  facts 
proved  by  the  defendant  in  error,  by  her  witness,  Mr.  Bassett, 
the  covenant  in  the  deed  of  Merrell  and  wife  to  the  amount  of 
$1,950  of  the  purchase-money  was  broken  by  the  judgment 
of  the  Morgans,  and  mortgage  of  Davis  &  Co.,  and  which  ter- 
minated in  a  total  loss  to  Atkin.  While  the  court  may  feel 
constrained  to  allow  her  dower,  we  complain  that  the  decree 
strips  Atkin  of  the  $1,950  (for  the  estate  is  sworn  to  be  insol- 


74  Atkin  et  at  v.  Merrell.  [Nov.  T., 

Brief  for  the  Plaintiffs  in  error. 

vent,  and  turns  this  property  over  to  the  creditors  and  heirs 
generally).  Atkin,  it  is  believed,  has  a  full  equity  under  all 
the  proof  to  be  protected,  at  least  as  a  mortgagee. 

The  court  erred  in  rendering  decree  for  complainant  for 
$206,  back  rents. 

Those  lots  were  not  the  residence  of  deceased ;  his  dwelling- 
house  was  not  thereon ;  no  allegation  in  the  bill  or  proof  that 
was  so ;  and  unless  this  were  so,  the  widow  is  not  exclusively 
entitled  to  the  rent,  nor  is  she  entitled  to  any  of  the  rents  in 
such  case.  See  §  27,  Purp.  Stat.,  500 ;  4  Kent,  marg.  p.  61. 
She  may  not  be  charged  with  rent  in  the  dwelling-house,  but 
has  no  right  to  collect  rents  on  other  premises. 

It  is  uncertain  in  the  decree  whether  the  court  intended  to 
assign  dower  or  divide  the  land.  The  commissioners  are 
directed  to  set  apart  one-third  of  the  land.  The  statute  desig 
nates  no  such  quantity,  but  that  dower  shall  be  assigned  in  all 
the  land.  The  specific  requirement  that  this  dower  be  one 
third  part  of  the  lands  is  error.     Purp.  499,  §  25. 

This  decree  directs  dower  to  be  assigned  in  lots  six  and  seven, 
block  one,  in  Cunningham's  addition,  when  the  deed  of  Merrell 
and  wife  show  that  she  relinquished  her  dower  in  those  lots, 
and  has  not  a  shadow  of  claim  upon  them. 

The  court  erred  in  directing  the  third  part  of  the  land  to  be 
assigned  for  dower  by  the  commissioners. 

The  report  of  the  commissioners  is  but  the  report  of  two. 
They  do  not  report  that  they  could  not  assign  dower,  but  that 
the  property  is  not  susceptible  of  division.  This  is  no  report 
in  such  case,  and  the  court  erred  in  its  approval,  and  ordering 
jury  to  assess  dower  thereon. 

The  verdict  of  the  jury  did  not  describe  the  property  on 
which  dower  was  assigned.  If  it  will  be  presumed  that  it  waa 
the  same  described  in  the  decree,  then  it  was  erroneous,  for  lot 
six,  block  one,  in  Cunningham's  addition,  was  not  subject  to 
assessment,  and  the  court  erred  in  pronouncing  decree  on  the 
verdict  thus  rendered. 

The  decree  is  erroneous  in  not  designating  in  it  the  lands  on 
which  dower  is  assessed.    It  mav  be  erroneous,  perhaps,  because 
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nowhere  it  is  believed  has  any  disposition  ever  been  made  of 
the  receiver's  report  {which  was  never  made  except  hy  attorney), 
and  because  it  includes  dower  assessed  upon  lot  six,  in  block  one, 
Cunningham's  addition.  It  does  not  on  its  face  directly  seem 
to  be  a  decree  against  any  one,  still  it  is  a  cloud  upon  the 
title. 

Mr.  B.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court: 

We  regard  the  doctrine  as  settled  in  this  court,  that  an 
equitable  estate  of  inheritance,  in  real  estate,  is  subject  to  the 
dower  of  the  wife.  If  the  husband,  during  the  marriage,  is 
seised  of  an  equitable  estate  in  fee,  which  would  on  his  death 
descend  to  his  children,  it  answers  the  requirements  of  the 
statute  giving  dower,  and  the  widow's  dower  can  only  be 
defeated  by  her  voluntary  act,  performed  in  the  mode  pointed 
out  in  the  statute.  A  sale  or  transfer  by  the  husband  in  such  a 
case  can  no  more  bar  the  wife's  dower  than  in  case  he  were 
the  holder  of  the  legal  title.  Nor  can  he,  by  procuring  the 
holder  of  the  legal  title  to  convey  the  property  to  another, 
defeat  the  wife  in  her  right  of  dower.  It  is  the  voluntary  act 
of  the  wife  alone  under  the  statute,  which  produces  that  effect. 

In  this  case,  notwithstanding  Davenport  conveyed  lots  one 
and  two,  in  block  one,  in .  square  four  to  Atkin,  it  is  manifest 
from  the  evidence  that  the  property  belonged  to  Merrell.  He 
could  have  compelled  a  conveyance  to  himself  by  a  bill  in 
equity  against  Atkin  had  he  refused  to  convey  on  a  proper 
demand.  The  consideration  paid  for  the  lots  was  in  equity 
the  property  of  Merrell,  and  with  the  agreement  that  Atkin 
should  so  convey  them.  The  fact  that  Merrell  was  the  father- 
in-law  of  Atkin  no  doubt  accounts  for  the  fact  that  the  contract 
was  not  evidenced  by  writing,  and  its  proof  left  to  depend  upon 
verbal  testimony.  Although  the  evidence  is  of  that  character, 
still  it  satisfactorily  proves  that  Merrell  held  an  equitable  fee 
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simple  title  in  these  lots  which  descended  on  his  death  to  his 
heirs,  and  defendant  in  error  is  therefore  entitled  to  dower  in 
them.  The  question  whether  Atkin  had  an  equitable  lien  on 
the  premises  does  not  arise  in  the  case,  as,  if  it  did  exist,  it  in 
no  way  affects  the  widow's  right  of  dower  in  the  premises. 

The  farm  which  Atkin  gave  Merrell  in  exchange  for  other 
lands  became  Merrell's  property,  and  when  it  was  exchanged 
for  the  lots  they  became  his,  and  defendant  became  entitled  to 
dower  in  them ;  any  incumbrance  which  Merrell  may  have 
imposed  upon  them  could  not  affect  that  right.  But  as  plain- 
tiff in  error  failed  to  file  a  cross-bill  in  the  court  below,  his 
rights,  if  he  has  any,  could  not  be  considered  so  as  to  give  him 
affirmative  relief.  Still  the  decree  was  informal  in  finding  that 
he  held  the  lots  merely  as  a  trustee  for  Merrell ;  whether  he 
held  them  simply  in  trust  or  incumbered  by  the  lien  which  he 
claimed,  was  not  a  question  presented  by  the  record.  It  was, 
on  the  pleadings,  only  necessary  for  the  court  to  find  that 
Merrell,  in  his  life-time,  held  such  an  estate  in  the  lots  as  gave 
to  the  widow  a  right  to  dower  in  them. 

We  do  not  see  that  the  court  erred  in  requiring  the  commis- 
sioners to  allot  and  set  off  to  defendant  in  error,  by  metes  and 
bounds  according  to  quantity  and  quality,  one-third  part  of  this 
real  estate.  The  decree  of  the  court  below  has  adopted  the 
language  of  the  twenty-fifth  section  of  the  chapter  entitled 
"  Dower,"  but  has,  in  addition,  directed  that  they  shall  assign  to 
her  one-third  part  of  the  premises.  The  first  section  of  the 
chapter  declares,  that  the  widow  shall  be  endowed  of  one-third 
part  of  all  the  lands  of  which  her  husband  was  seised  of  an 
estate  of  inheritance  during  the  marriage,  unless  she  shall  have 
relinquished  it  in  legal  form.  The  twenty-fifth  section  pro- 
vides for  its  allotment,  and  declares,  that  it  shall  be  according 
to  quality  and  quantity.  The  two  sections  require  what  the 
court  decreed  should  be  done,  the  allotment  according  to 
quality  and  quantity  of  one-third  of  the  lands.  This  is  not 
only  not  error,  but  is. correct  and  proper  practice.  It  operates 
as  a  guide  to  the  commissioners  in  the  performance  of  their 
duties,  under  the  decree. 
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It  is  also  insisted,  that  the  court  erred  in  decreeing  to  the 
widow  one-third  of  the  rents  which  had  accrued  from  the  prop- 
erty and  been  collected.  We  are  aware  of  no  law  which  gives 
a  widow  the  rents  or  profits,  or  any  part  of  such  rents,  of  the 
lands  in  which  she  has  dower,  by  way  of  damages.  It  is  true, 
that  the  twenty-seventh  section  of  the  dower  act,  authorizes 
her  in  all  cases  to  retain  full  and  peaceable  possession  of  the 
dwelling-house,  in  which  her  husband  usually  dwelt  next  before 
his  death,  together  with  the  outhouses  and  plantation  thereto 
belonging,  free  from  molestation  or  rent  until  her  dower  is 
assigned.  It  only  authorizes  her  to  use  and  occupy  these  par- 
ticular premises,  but  makes  no  provision  for  paying  her  rents 
out  of  other  premises,  or  even  of  these,  although  she  might,  no 
doubt,  if  in  possession  of  the  dwelling-house  and  farm,  lease 
them,  and  collect  rents  until  her  dower  should  be  assigned 
to  her. 

The  twenty-sixth  section  declares  that  when  the  report  of  the 
commissioners,  assigning  dower,  shall  be  approved,  the  court 
shall  forthwith  cause  the  widow  to  have  possession,  by  a  writ 
directed  to  the  sheriff  for  that  purpose ;  and  such  widow  shall, 
also,  be  entitled  to  reasonable  damages,  to  be  awarded  to  her 
from  the  time  of  her  demand,  and  a  refusal  to  assign  her 
dower.  This  provision  only  allows  damages  after  a  demand  is 
made  for  the  assignment  of  her  dower.  At  the  common  law, 
she  was  not  entitled  to  damages  before  a  demand,  nor  could 
she  recover  rents  and  profits  until  her  dower  was  assigned  her. 
When  damages  are  assessed,  the  third  of  the  rents  of  the  lands 
in  which  she  has  dower,  would,  no  doubt,  form  their  proper 
measure,  but,  until  a  demand  was  made,  she  was  entitled  to  no 
damages.  The  commencement  of  a  suit  to  obtain  an  assign- 
ment of  dower  may  be  regarded  as  a  demand,  and  she  may,  no 
doubt,  have  damages  from  that  time  until  the  assignment  is 
made.  In  this  case,  however,  the  court  below  seems  to  have 
allowed,  as  damages,  a  third  of  the  rents  received  prior  to  the 
commencement  of  this  proceeding,  and,  in  this,  the  court  erred. 

The  court,  likewise,  erred  in  rendering  a  decree  for  the  gross 
Bum  of  her  yearly  dower,  as  a  charge  upon  all  of  the  lands  out 
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of  which  it  arises.  When  the  commissioners  report  that  the 
property  is  not  susceptible  of  a  division,  without  great  injury 
to  the  property,  the  court  is  required  to  impanel  a  jury  to 
inquire  of  the  yearly  value  of  the  widow's  dower  therein,  whose 
duty  it  is  to  assess  the  same.  And  the  court  is  required  to 
render  a  judgment  that  there  be  paid  to  the  widow,  on  a  day 
therein  named,  the  sum  thus  assessed,  as  the  yearly  value  of  her 
dower,  and  a  like  sum  on  the  same  day  in  every  year  thereafter 
during  her  natural  life.  This  judgment  becomes  a  lien  and 
charge  upon  the  land  in  which  the  widow  has  dower,  and  it  is 
but  reasonable  to  suppose  that  the  general  assembly  intended 
only  to  charge  each  tract  with  the  yearly  value  of  the  widow's 
dower  therein,  and  not  to  charge  each  tract  with  the  value  of 
her  dower  in  all  of  the  lands  of  which  she  is  endowed.  When 
she  has  established  her  right  of  dower  in  several  tracts  not  sus- 
ceptible of  division,  the  court  should,  in  the  mode  prescribed 
by  the  statute,  ascertain  the  yearly  value  of  her  dower  in  each 
separate  tract,  and  render  a  judgment  or  decree,  charging  it 
with  the  sum  thus  found,  and  require  its  payment  as  prescribed. 
When  the  decree  is  rendered  for  a  gross  sum,  as  a  charge  on  ah 
of  the  lands,  without  reference  to  the  ownership  of  the  several 
tracts,  or  the  rights  of  the  heirs,  it  necessarily  works  incon- 
venience, and,  no  doubt,  would  produce  injustice.  It  would 
render  the  estate  of  but  little  value,  as  no  person  would  be 
inclined  to  purchase  portions  of  it  thus  incumbered.  One  heir 
or  devisee  might  pay  his  proportion,  and  yet  not  release  his 
share  of  the  land  from  the  remaining  burden,  and  still  leave  it 
liable  to  sale  for  the  delinquency  of  others.  Such  could  not 
have  been  the  design  of  the  general  assembly. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 
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Felix  Landis  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  RECOGNIZANCE — lapse  of  the  term  at  which  the  party  was  to  appear — effect 
thereof.  The  lapse  of  the  terra  of  court  at  which  a  principal  cognizor  was  to 
appear  will  not  operate  to  discharge  his  sureties  from  their  liability,  but  the 
recognizance  will  stand  continued  over  until  the  next  term,  at  which,  if  the 
principal  fails  to  appear,  a  forfeiture  may  be  regularly  entered. 

2.  Pleading.  A  plea  which  neither  denies  any  material  allegation  ir< 
the  declaration,  nor  confesses  and  avoids,  is  technically  bad,  on  demurrer. 

3.  Same — applied  to  a  plea  to  a  sci.  fa.  on  recognizance.  So,  where  a  scire  faciae 
upon  a  recognizance  shows  that  the  term  of  court  at  which  the  principal  cogni- 
zor was  to  appear  was  not  held,  and  that  a  forfeiture  was  entered  at  the 
succeeding  term,  a  plea  to  the  scire  facias,  in  which  the  sureties  alleged  tha; 
their  principal  did  appear  at  the  term  which  was  not  held,  and  did  abide  by  all 
the  orders  of  the  court  vmade  at  said  term,  was  technically  bad,  as  it  neither 
denied  any  material  averment  in  the  scire  facias,  nor  was  it  a  plea  of  confession 
and  avoidance. 

4.  Judgment  on  forfeited  recognizance — its  requisites.  In  a  proceeding  by 
scire  facias  on  a  recognizance,  a  judgment  was  rendered  for  the  amount  of  the 
penalty,  and  it  was  held  not  to  be  erroneous,  although  an  order  merely  award- 
ing execution  would  have  been  sufficient,  and  perhaps  technically  more  accurate. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  scire  facias  on  a  recognizance.  The  pleadings, 
upon  which  some  questions  arise,  appear  in  the  opinion  of  the 
court.     A  judgment  was  rendered  in  the  following  form : 

"  And  the  said  cause  coming  on  now  to  be  heard,  and  the 
court  being  sufficiently  advised,  it  is  considered  that  the  said 
people  of  the  State  of  Illinois  have  and  recover  judgment 
against  the  said  Edward  Cooper  and  Felix  Landis  for  the  sum 
of  five  hundred  dollars  for  their  debt,  and  also  their  costs  and 
charges  by  them  about  their  suit  in  this  behalf  expended." 

The  defendants  bring  the  cause  to  this  court  upon  writ  of 
error,  and  insist  the  judgment  was  irregular,  as  there  should 
have  been  simply  an  order  awarding  execution.     The  question 
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is  also  presented  whether  the  lapse  of  the  term  at  which  the 
principal  cognizor  was  to  appear  operated  to  discharge  the 
sureties. 

Mr.  H.  K.  S.  O'Melveny  for  the  plaintiffs  in  error. 

Mr  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  scire  facias  on  a  recognizance  entered  into  by  Felix 
Landis  and  Edward  Cooper,  at  the  May  Term,  1863,  of  the 
Circuit  Court  of  Fayette  county,  for  the  appearance  of  David 
Landis  at  the  October  Term  of  said  court,  to  answer  to  an 
indictment  for  an  assault  with  intent  to  kill.  The  scire  facias 
recited  that  no  term  of  the  court  was  held  in  October,  and  that 
at  the  May  Term  following,  the  recognizance  was  duly  forfeited. 
The  defendants  pleaded  that  the  said  David  Landis  did  appear 
at  the  October  Term,  and  did  abide  by  all  the  orders  of  the 
court  made  at  the  said  term.  A  demurrer  was  sustained  to 
this  plea,  and  this  judgment  on  the  demurrer  is  assigned  for 
error. 

The  demurrer  was  properly  sustained.  It  appeaw  by  the  scire 
facias  that  there  was  no  October  Term  of  the  court  in  1863, 
and  the  plaintiffs  in  error  set  up  as  a  defense  that  David  Landis 
did  appear  at  that  term,  and  perform  all  the  orders  of  the  court 
at  that  term.  Technically,  the  plea  is  bad,  as  it  is  neither  a  denial 
of  any  material  fact  averred  in  the  scire  facias  nor  yet  is  it 
a  plea  in  confession  and  avoidance.  If  the  object  was  to  raise 
the  question,  whether  the  lapse  of  the  October  Term  discharged 
the  recognizance,  that  is  answered  by  the  statute.  Section  forty - 
two,  chapter  twenty-nine,  of  the  Kevised  Statutes,  entitled 
"  Courts,"  provides  that,  in  case  of  a  lapse  of  the  term,  "  all 
suits,  writs,  process,  indictments,  recognizances  and  other  pro- 
ceedings, shall  stand  continued  over  until  the  next  term  of  the 
court,  as  effectually  as  if  the  same  had  been  continued  by  order 
of  the  court."     The  plea  was  clearly  bad. 

It  is  also  assigned  for  error  that  the  court  erred  in  render- 
ing judgment  for  five  hundred  dollars,  the  amount  of  the 
recognizance,    instead     of    merely    awarding     execution     on 
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the  recognizance.  While  an  order  merely  awarding  execution 
would  have  been  sufficient,  and,  perhaps,  technically  more 
accurate,  yet  the  rendition  of  a  judgment  in  form,  on  which 
an  execution  will  issue,  can  work  no  possible  injury  to  the 
securities  in  the  recognizance,  and  cannot  be  assigned  for  error. 
The  result  as  to  them  is  precisely  the  same. 

Judgment  affirmed. 

6 — 30th  III 
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David  L.  Phillips  et  al,  Administrators, 

v* 

The  City  of  Springfield. 

1.  Intruder — may  be  ejected  by  the  party  in  possession.  Where  one  is  in  th« 
lawful  possession  of  premises,  he  has  a  right  to  eject  an  intruder  thereon,  using 
no  unnecessary  force  in  so  doing. 

2.  City  of  Springfield — ordinance  against  fighting,  etc.  The  ejecting  of  an 
intruder  from  premises  by  one  who  is  in  the  lawful  possession  thereof,  without 
using  unnecessary  force,  is  not  within  the  spirit  of  the  ordinance  of  the  city  of 
Springfield,  which  prescribes  a  penalty  against  any  person  "  who  shall  assault, 
strike  or  fight  another,  or  shall  be  guilty  of  any  misconduct  calculated  to 
provoke  a  breach  of  the  peace." 

3.  Homestead — abandonment — conveyance  by  the  husband.  Where  the  owner 
of  a  homestead  moves  off  the  premises,  with  his  family,  to  a  farm  belong- 
ing to  another  person,  and  subsequently  the  husband  alone  conveyed  away  the 
homestead,  this  was  held  such  an  abandonment  as  destroyed  the  homestead 
right. 

4.  Same — cannot  be  claimed  by  the  wife  in  the  life-time  of  the  husband.  In  this 
case,  the  wife  voluntarily  abandoned  her  husband  while  they  were  living  on 
the  farm,  and  intruded  upon  the  possession  of  his  grantee  in  their  former  home- 
stead, insisting  she  still  had  a  homestead  right  therein.  But  it  was  held  that, 
during  the  life-time  of  the  husband,  no  claim  to  a  homestead  could  exist  in  her 
His  domicile,  in  law,  was  hers. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edwakd  Y.  Kice,  Judge,  presiding. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

Mr.  James  C.  Conexing,  for  the  appellants. 

Mr.  Charles  S.  Zane,  city  attorney,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court  • 

This  was  an  action  brought  by  the  city  of  Springfield  against 
Francis  Clinton,  before  a  justice  of  the  peace,  upon  the  com- 
plaint of  Lucinda  Emmons,  for  a  violation  of  the  second  section 
of  chapter  nineteen  of  city  ordinances,  entitled,  "  An  ordinance 
concerning  misdemeanors."  The  complaint  charged  in  substance, 
that  Clinton  assaulted  her  and  shoved  and  pushed  her,  and 
pulled  her  in  a  violent  manner,  and  put  her  property  out  of 
her  house. 

A  trial  was  had  by  jury,  and  a  verdict  of  guilty  found  against 
Clinton,  and  a  fine  imposed  of  fifty  dollars,  and  judgment  ren- 
dered therefor,  together  with  the  costs. 

The  defendant  appealed  to  the  Circuit  Court  to  reverse  this 
judgment,  where,  upon  a  trial  had  by  a  jury,  a  fine  was 
imposed  of  fifty-three  dollars  against  the  defendant.  A  motion 
for  a  new  trial  was  made  and  denied,  and  also  a  motion  in 
arrest  of  judgment,  and  judgment  entered  on  the  verdict. 

The  defendant  appealed  to  this  court,  and,  after  perfecting 
the  appeal,  he  died.  The  errors  are  assigned  by  his  adminis- 
trators, David  L.  Phillips  and  Anna  Clinton;  and  are:  First, 
that  the  verdict  is  against  the  evidence  ;  second,  the  court  envd 
in  overruling  the  motion  for  a  new  trial ;  third,  in  overruling 
the  motion  in  arrest  of  judgment. 

Section  two  of  chapter  nineteen,  of  the  ordinance  in  question, 
is  as  follows  :  "  Whoever  shall  assault,  strike  or  fight  another, 
or  shall  be  guilty  of  any  misconduct  calculated  to  provoke  a 
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breach  of  the  peace,  shall  be  subject  to  a  penalty  of  not  less 
than  three  dollars." 

The  facts  in  this  case,  to  state  them  briefly,  are  as  follows : 
Elias  Emmons,  the  husband  of  the  prosecutor,  Lucinda  Emmons, 
was  at  one  time  the  owner  of  a  house  and  lot  in  Springfield, 
on  which  he  resided  with  his  family.  On  the  7th  of  April, 
1864,  he  executed  a  deed  to  Clinton  for  the  premises,  for  the 
consideration  of  three  thousand  dollars,  he  having  moved  off 
the  premises,  with  his  family,  to  a  farm  in  the  neighborhood, 
belonging  to  Clinton,  in  April,  1863.  Clinton  rented  the  house 
and  lot  to  one  Montgomery,  who  occupied  the  premises  and 
paid  rent  to  Clinton  up  to  November  14,  1864,  when  he  moved 
away,  and  the  same  person  who  took  his  furniture  away  in  the 
morning  brought  the  furniture  of  the  in-coming  tenant  and 
deposited  it  in  the  front  door  yard,  so  that  part  of  the  furniture 
of  this  tenant  was  in  the  door  yard  before  all  the  furniture  of 
Montgomery  was  taken  away.  When  it  was  all  taken  away  in 
the  morning  of  November  14,  Montgomery  surrendered  the 
possession  of  the  house  to  Clinton,  and  gave  him  the  key. 

It  appears  that  on  the  evening  of  the  thirteenth,  Mrs.  Em- 
mons, under  the  pretense  of  an  invitation  to  her,  by  Mrs. 
Montgomery,  came  to  the  house  with  her  carpet-bag  and 
remained  all  night,  and  was  there,  in  the  house,  on  the  morn- 
ing of  the  fourteenth,  when  this  change  of  possession,  removal 
of  the  goods  and  delivery  of  the  key  took  place. 

When  the  defendant  came  to  the  house,  finding  Mrs.  Em- 
mons there,  he  told  her  he  did  not  want  her  there,  that  he 
wanted  the  house  for  his  tenants,  and  then  took  her  carpet-bag 
and  bonnet  out  of  the  house  and  put  them  on  the  sidewalk, 
removed  her  gently,  using  no  more  force  than  was  necessary, 
and  without  any  disturbance,  out  of  the  house. 

These  facts  appear  from  the  testimony  of  Mrs.  Craven, 
Miss  Moffatt  and  Mrs.  Creamer,  witnesses  on  behalf  of  the 
complainant. 

Mrs.  Emmons  herself,  in  her  testimony,  puts  a  higher  coloi 
upon  the  acts  and  conduct  of  the  defendant  Clinton,  and  saya 
that  after  putting  her  carpet-sack  and  bonnet  out  of  the  house 
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in  the  morning,  telling  her  she  must  leave,  he  returned  in  the 
afternoon,  "  took  her  by  the  shoulders  and  pushed  her  out  of 
the  house,  and  through  the  door  yard  upon  the  sidewalk." 

It  appears  also,  that  Mrs.  Emmons  had  left  her  husband  on 
the  farm,  on  the  5th  of  April,  1864,  took  her  children,  and  came 
to  Springfield  to  live,  where  she  hired  a  house  and  supported 
herself  and  her  children.  She  heard  that  Montgomery  was  to 
leave  the  house  on  the  14th  of  November,  and  she  went  there 
the  evening  before  and  stayed  all  night.  This  appears  from 
her  testimony. 

The  question  is,  under  this  state  of  facts,  was  Clinton  answer- 
able to  this  ordinance  ? 

This  ordinance  would  seem,  from  its  phraseology,  to  have 
reference  to  ordinary  assaults  and  fighting  within  the  corporate 
limits,  and  to  such  public  misconduct  as  might  provoke,  among 
the  parties  engaged  in  it,  or  among  the  bystanders,  a  breach  of 
the  peace.  Nothing  of  this  kind  was  shown.  The  complainant, 
Mrs.  Emmons,  was  an  intruder  upon  the  lawful  possession  of 
Clinton,  and  he  had  a  right  to  put  her  out  without  using  unnec- 
essary force.  Wyatt  v.  Wood,  4  Johns.  157.  She,  doubtless, 
supposed  she  had  a  homestead  right  in  the  premises,  and  the 
case  does  not  show  she  joined  her  husband  in  the  conveyance 
to  Clinton,  and  she  resorted  to  the  invitation,  real  or  feigned, 
of  Mrs.  Montgomery,  to  get  into  possession,  and,  when  in,  to 
remain.  But  it  is  very  clear  she  had  no  such  right.  She,  with 
her  husband,  had  abandoned  the  possession  more  than  a  year 
before  her  intrusion,  and  lived  together  on  a  farm,  until  she,  of 
her  own  will,  abandoned  him.  He  was  still  in  life,  and  being 
so,  no  claim  to  a  homestead  could  exist  in  her.  Getzler  v. 
Saroni,  18  111.,  511.  It  was  her  duty,  as  a  loyal  wife,  to  reside 
with  her  husband  ;  his  domicile,  in  law,  is  hers. 

We  can  see  nothing  in  the  act  of  Clinton  contrary  to  law,  or 
against  the  spirit  and  purview  of  the  city  ordinance.  If  that 
ordinance  was  designed  to  meet  such  a  case  as  this,  which  we 
do  not  believe,  then  Clinton's  acts  were  justifiable  under  it,  as 
acts  done  peaceably  to  rid  himself  of  an  intruder  upon  his  pos- 
session and  premises.     He  violated  no  law  in  doing  what  he 
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did.     The  verdict  was  contrary  to  the  law  and  the  evidence, 

and  the  judgment  must  be  reversed,  no  cause  of  complaint 

having  been  proved  to  exist. 

Judgment  reversed. 


William  L.  Hammer 

v. 

Jacob  L.  Kaufman  et  al 

1.  COURT  FUND — when  money  deposited  with  the  clerk  will  not  be  so  considered. 
Where  a  party  on  filing  his  bill  for  redemption,  deposited  with  the  clerk  of 
the  court  a  certain  sum  of  money,  as  a  tender  to  the  defendants,  but  which 
deposit  was  made,  without  the  order  of  or  knowledge  of  the  court,  and  was 
never  afterward  recognized  or  treated  by  the  court  as  its  fund,  such  deposit 
will  not  be  considered  a  fund  of  the  court. 

2.  Clerk  of  court — not  a  receiver  of  the  court  by  virtue  of  his  office.  The 
clerk  is  not  by  virtue  of  his  office  a  receiver  of  the  court,  and  is  not  bound  to 
receive  deposits  of  money  except  under  an  order  of  the  court,  and  when  so 
received  he  can  only  pay  it  out  upon  the  order  of  the  court. 

3.  Where  money  is  deposited  with  the  clerk  of  a  court,  and  does  not 
become  a  fund  of  the  court,  if  lost,  the  party  making  the  deposit  must  sustain 
the  loss,  and  not  the  person  for  whom  it  was  so  deposited  as  a  tender. 

4  In  such  case,  the  depositor  may  withdraw  the  money  at  any  time  before 
the  court  has  recognized  it  as  a  fund  under  its  control,  or  the  party  for  whom 
it  was  intended  has  manifested  a  willingness  to  receive  it  upon  the  terms  upon 
which  it  was  deposited ;  and  after  it  has  been  so  withdrawn,  an  application  for 
an  order  on  the  clerk  for  the  payment  of  such  money  to  the  party  comes  too 
late. 

5.  Where,  about  a  year  after  a  suit  had  terminated,  a  motion  was  made  by 
the  defendant  for  an  order  on  the  clerk  to  pay  over  certain  funds  which  had 
been  deposited  with  him,  by  the  plaintiff,  while  the  suit  was  pending.  Held, 
First,  that  the  plaintiff  was  entitled  to  notice  of  such  motion  before  the  order 
could  properly  be  granted ;  second,  but,  that  if  the  original  decree  in  the 
case  had  required  the  clerk  to  pay  such  money  so  deposited  with  him  to  the 
defendants,  such  notice  was  not  to  be  required. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
Charles  Emerson,  Judge,  presiding. 

This  was  an  appeal  from  an  order  made  by  the  court  below, 
upon  the   clerk,  William   L.   Hammer,  to   pay  over   to   the 
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appellees,  certain  money  which  had  been  deposited  with  him, 
upon  the  filing  of  a  bill  in  equity,  by  one  Joseph  Smallwood, 
against  these  appellees  and  others,  defendants.  The  money 
had  been  deposited  by  Smallwood,  as  a  tender  to  the  defend- 
ants, but  it  had  never  been  treated  or  recognized  by  the  court 
as  a  fund  of  the  court ;  nor  had  the  defendants  ever  manifested 
any  willingness  to  accept  it.  A  decree  was  entered  in  the 
case  in  favor  of  Smallwood,  but  required  him  to  pay  to  the 
master  a  certain  sum  of  money,  and  that  the  master  pay 
the  plaintiff's  costs,  and  give  the  residue  to  the  defendants. 
Subsequently,  Smallwood  withdrew  the  money  from  the  clerk. 
About  a  year  after  the  suit  had  terminated  and  passed  from 
the  docket,  these  appellees  moved  to  reinstate  the  case,  and  for 
a  rule  upon  the  clerk  to  show  cause  why  he  did  not  pay  to 
them  the  money  which  had  been  placed  in  his  hands  by  Small- 
wood,  as  a  tender  to  them.  The  court  granted  the  order 
whereupon  the  appellant  appealed  to  this  court. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Mr.  S.  G.  Malone,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  money,  in  this  case,  was  paid  into  the  hands  of  the  clerk 
by  complainants  while  the  original  cause  was  pending.  It  was 
not  under  an  order  of,  nor  does  it  appear  to  have  been  within 
the  knowledge  of,  the  court  below.  There  is  nothing  from 
which  it  can  be  inferred  that  the  clerk  was  either  a  general  or 
special  receiver  or  depositary  of  the  court,  or  that  the  payment, 
after  it  was  made,  was  recognized  or  treated  as  a  fund  in  court. 
For  aught  that  appears,  this  was  only  a  tender  made  by  com- 
plainants to  defendants  when  he  filed  his  bill  to  be  permitted 
to  redeem.  They,  however,  seem,  by  their  acts  at  least,  to  have 
refused  to  receive  the  tender  thus  made,  as  they  did  not  receive 
the  money,  or  have  it  declared  a  fund  in  court.  Not  only  so, 
but  the  decree  was  rendered  without  reference  to  this  fund. 
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The  decree  requires  complainant,  and  not  the  clerk,  to  pay 
the  $182  to  the  master,  and  directs  him  first  to  pay  the  costs 
of  the  suit,  and  then  to  pay  the  balance  to  defendants.  The 
decree  required  the  complainant  to  pay  the  money ;  and,  from 
this  requirement,  we  must  conclude  that  the  decree  was  made 
without  any  reference  to  the  money  in  the  hands  of  the  clerk. 
Had  defendants  asked  the  court,  it  would  no  doubt  have  been 
declared  a  fund  at  its  disposal,  and  decreed  the  clerk  to  have 
paid  the  money  directly  to  them.  But,  as  this  was  not  done, 
we  are  unable  to  see  how  it  became  a  fund  in  court.  Had  the 
court  ordered  the  clerk  to  so  receive  or  hold  it,  there  can  be  no 
doubt  that  it  would  have  become  such  a  fund.  And  had  the 
court,  at  any  stage  of  the  proceeding,  in  any  manner,  treated 
it  as  a  fund  of  court,  it  would  have  been  such,  and  more  espe- 
cially had  the  decree  required  the  clerk  to  pay  it  to  defendants. 
But  this  was  not  done  expressly  or  by  implication. 

The  clerk  is  not  by  virtue  of  his  office  a  receiver  of  the 
court,  and  is  not  bound  to  receive  such  deposits,  except  under 
an  order  of  the  court.  And  when  he  has  thus  received  money 
paid  into  court,  he  can  only  be  warranted  in  paying  it  out  on 
the  order  of  the  court.  As  this  money  failed  to  become  a  fund 
in  court,  had  the  clerk  by  any  means  lost  it,  complainant  would 
have  been  compelled  to  sustain  the  loss,  and  not  the  defendants. 
This  being  so,  it  is  only  reasonable,  that  he  should  be  permitted 
to  withdraw  the  fund,  at  any  time  before  the  court  has  recog- 
nized it  as  a  fund  under  its  control,  or  until  the  other  parties 
had  manifested  a  willingness  to  receive  the  money  on  the  terms 
upon  which  it  was  deposited. 

The  court  below,  however,  having  rendered  the  decree  it  did, 
and  defendants  not  being  required  to  part  with  their  title,  until 
they  received  the  redemption  money  which  they  were  found 
by  the  court  entitled  to  receive,  they  had  a  right,  at  any  time 
before  the  fund  was  withdrawn  from  the  hands  of  the  clerk  by 
complainant,  to  come  into  court,  and,  upon  notice  to  the  other 
party,  and  proof  that  the  decree  had  not  been  paid,  obtain 
an  order  for  the  payment  of  the  money  by  the  clerk  to  them, 
on  the  same  terms  they  could  have  had  against  the  master,  had 
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the  money  been  paid  to  him.  But  such  an  application  comes 
too  late,  after  the  party  thus  depositing  it  has  withdrawn  the 
money  from  the  clerk,  when  it  had  been  placed  in  his  hands 
without  an  order  of  court  or  being  recognized  as  a  fund  of  court. 

In  this  case  the  clerk  claims  to  have  paid  the  costs  of  the 
chancery  suit  as  found  by  the  decree.  If  he  made  this  payment 
he  would,  as  between  himself  and  the  defendants  in  that  suit,  be 
entitled  to  a  credit  for  the  sum  thus  paid.  He  also  claimed  to 
have  paid  complainant's  solicitor  one  hundred  dollars.  If  this 
was  done  upon  proper  authority,  and  before  this  motion  was 
made,  he  was  entitled  to  a  credit  for  such  a  payment  thus  made. 
If  not  so  paid,  then  it  was  in  his  hands,  liable  on  the  motion  of 
defendant  to  become  a  fund  in  court,  and  to  be  paid  out  there- 
after only  under  an  order  of  the  court.  After  the  motion  was 
made  for  an  order  on  the  clerk,  to  pay  the  money  to  defendants, 
it  then  became  a  fund  of  court,  and  the  clerk  was  liable  to  pay 
whatever  sum  was  in  his  hands  belonging  to  complainant,  when 
ordered  by  the  court. 

Inasmuch,  however,  as  the  suit  had  terminated,  and  passed 
from  the  docket  about  a  year  before  this  motion  was  entered, 
complainant  was  entitled  to  notice  of  the  motion,  before  the 
order  could  be  properly  passed  requiring  the  clerk  to  pay  the 
money  to  defendants.  In  the  case  of  Morrow  v.  Smith,  4  B. 
Mon.  99,  it  was  held  that  the  court  should  not  entertain  a 
motion  to  withdraw  a  fund  of  court,  without  notice  of  the 
intended  application.  No  such  notice  was  given  in  this  case, 
and  complainant  had  clearly  the  right  to  be  heard  before  the 
money  was  ordered  to  be  paid  to  the  other  party.  Had  the 
original  decree,  as  it  should  have  done,  required  the  clerk  to 
pay  the  money  to  defendants,  or  to  the  master,  and  by  him 
to  have  been  paid  to  the  defendant,  such  a  notice  would  not 
have  been  required. 

The  order  of  the  court  below  is,  therefore,  reversed,  and  the 
cause  remanded. 
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Thomas  W.  Stuart  et  al. 

v. 

Abraham  Dutton  et  al. 

1.  Deed — certificate  of  acknowledgment  by  a  feme-covert,  what  sufficient.  A  cer- 
tificate of  acknowledgment  of  a  deed,  by  a  feme-covert,  which  recites,  "  that  she 
signed  the  same  freely  and  voluntarily  of  her  own  accord,  without  the  fear  or 
coercion  of  her  said  husband,  and  that  she  relinquished  her  right  and  claim  of 
dower  to  the  lands  therein  described,  and  does  not  wish  to  retract.     Held: 

1.  That  the  execution  of  a  deed  by  a  married  woman,  is  manifested  by 
her  signature  and  seal  to  it,  but  is  not  consummated,  so  as  to  bind  her, 
until  properly  acknowledged. 

2.  That  the  acknowledgment  that  she  "  signed  "  the  deed  is  sufficient. 
The  term  "  executed  "  cannot  embrace  the  delivery  of  the  deed,  that  being 
the  last  act  performed,  and  is  no  part  of  its  execution.  Acknowledging 
that  she  "  signed  "  the  deed,  admits  her  signature  and  seal,  which  is,  tech- 
nically, the  execution  of  the  deed. 

3.  That  the  omission  to  state  in  the  certificate,  in  precise  terms,  that 
she  acknowledged  the  deed,  "  as  her  act  and  deed,"  is  no  objection.  The 
deed  is  an  act ;  and  the  acknowledgment  that  she  executed  it,  admits  it  to 
be  "  her  act  and  deed." 

4.  That  in  the  acknowledgment  of  a  deed  by  a  married  woman,  it  is 
sufficient,  if  it  appear,  that  the  statute  has  been  substantially  complied 
with.    A  literal  compliance  is  not  demanded  nor  expected. 

5.  That  the  words  "  and  does  not  wish  to  retract,"  are  not  essential  to 
the  acknowledgment ;  and  when  the  estate  conveyed  is  owned  in  fee  by 
the  wife,  she  has  no  dower  interest  to  relinquish,  and,  in  such  case,  a  clause 
to  that  effect,  has  no  place  in  the  certificate.  The  interest  disposed  of  is 
that  which  she  had  at  the  time  of  the  conveyance. 

6.  That  when  words  are  inserted  in  a  certificate  of  acknowledgment, 
which  is  perfect  without  them,  such  redundancy  does  not  vitiate  it. 

2.  Ejectment — outstanding  title.  Where  there  is  an  outstanding  title  to 
the  premises  in  controversy,  established  in  a  third  person,  the  plaintiff  in  eject- 
ment cannot  recover,  though  the  defendant  may  not  be  able  to  connect  himself 
with  that  title. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county ;  Hon 
Charles  Emerson,  Judge,  presiding. 

This  was  an  action  of  ejectment  instituted  in  the  court  below, 
by  plaintiffs  in  error  against  the  defendants  in  error,  for  the 
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east  half  of  the  south-east  quarter  of  section  thirty-six,  town 
eleven  north,  range  three  east,  in  the  county  of  Shelby.  The 
case  was  tried  by  the  court,  and  the  issues  found  for  the  defend- 
ants ;  whereupon,  the  plaintiffs  sued  out  the  writ  of  error,  and 
brought  the  cause  to  this  court.  The  questions  involved  are 
fully  given  in  the  opinion  of  the  court. 

Messrs.  Henry  &  Reed,  for  the  plaintiffs  in  error. 
Messrs.  Moulton  &  Ohafee,  for  the  defendants  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  error  principally  relied  on  to  reverse  the  judgment  in 
this  case,  and  the  one  most  elaborately  argued  by  counsel,  is 
in  admitting  the  deed,  executed  and  acknowledged  by  Stuart 
and  wife  to  "William  H.  Rankin,  without  further  proof  of  its 
execution.  The  point  made  is,  that  the  acknowledgment  is 
neither  a  literal  nor  substantial  compliance  with  the  require- 
ments of  the  statute,  and  wholly  insufficient  to  pass  the  legal 
title  of  a  married  woman. 

The  acknowledgment  is  as  follows : 

"  State  of  Illinois,  ) 

Shelby  County,     J 

"Personally  appears  before  me  the  undersigned,  Edward 
Evey,  probate  justice  of  the  peace  for  said  county  and  State, 
Alfred  F.  Stuart  and  Linia  his  wife,  whose  names  appear 
to  the  foregoing  deed  of  conveyance,  and  who  are  known  to 
me  to  be  the  identical  persons  who  signed  the  same,  and  who 
then,  before  me,  acknowledged  that  they  signed,  sealed  and 
delivered  said  deed  to  William  H.  Rankin,  for  the  uses  and 
purposes  therein  mentioned.  And  the  said  Linia,  wife  of  the 
said  Alfred  F.  Stuart,  having  been  by  me  examined,  separate 
and  apart  from  her  said  husband,  when  the  contents  of  said 
deed  were  fully  explained  to  her,  she  again  acknowledged  that 
she  signed  the  same  freely  and  voluntarily,  of  her  own  accord, 
without  the  fear  or  coercion  of  her  said  husband,  and  that  she 
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relinquished  her  right  and  claim  of  dower  to  the  lands  therein 
described,  and  does  not  wish  to  retract." 

The  objections  taken  to  this  acknowledgment  are,  that  it  does 
not  show  Linia  Stuart,  on  her  separate  examination,  acknowl- 
edged that  she  "  executed  "  the  deed ;  that  she  "  signed  "  it  is 
not  sufficient ;  that  the  word  "  executed  "  has  a  more  extended 
meaning  than  the  word  "  signed,"  and  comprehends  not  only 
signing,  but  the  sealing  and  delivery  of  the  deed ;  and,  further, 
that  it  does  not  state  she  acknowledged  the  deed  as  "  her  act 
and  deed." 

We  do  not  think  either  of  these  objections  valid. 

As  to  the  first,  the  execution  of  a  deed,  by  a  married  woman, 
is  manifested  by  her  signature  and  seal  to  it,  but  it  is  not  con- 
summated, so  as  to  bind  her,  until  she  acknowledges  it  before  a 
proper  officer.  The  term  "  executed "  cannot  embrace  the 
delivery,  for  that  is  the  last  act  done,  and  follows  the  acknowl- 
edgment, and  is  no  part  of  the  execution  of  the  deed.  When, 
then,  she  acknowledges  she  signed  the  deed,  she  admits  her  sig- 
nature and  seal,  which  is,  technically,  the  execution  of  the  deed. 
But  she  acknowledged  more;  she  acknowledged  she  "signed, 
sealed  and  delivered  "  the  deed. 

As  to  the  objection  that  the  certificate  of  acknowledgment 
does  not  state  she  acknowledged  the  deed  as  her  act  and  deed, 
in  that  precise  phraseology,  we  see  no  force  in  it.  The  deed  is 
an  act ;  she  acknowledges  she  executed  the  deed,  and  that  is 
equivalent  to  acknowledging  she  executed  the  deed  as  her  act 
and  deed,  for,  being  a  deed  made  by  her,  it  is,  ipso  facto,  her 
act  and  deed. 

It  has  been  often  held  by  this  court,  that  in  the  acknowledg- 
ment of  a  deed  by  a  married  woman,  it  is  sufficient,  if  it 
appears  the  statute  has  been  substantially  observed  and  fol- 
lowed.   A  mere  literal  compliance  is  not  demanded  or  expected. 

The  great  object  the  legislature  seems  to  have  had  in  view 
in  prescribing  the  mode  by  which  a  married  woman  may  be 
divested  of  her  interest  in  land,  seems  to  be,  that  she  should 
not  be  imposed  upon  or  coerced  by  her  husband,  and  to  protect 
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her  from  imposition  and  coercion  the  officer  shall  examine  her 
separate  and  apart  from  her  husband,  that  he  shall  explain  to 
her  the  nature  of  the  act  she  is  about  to  consummate,  and  this, 
by  explaining  to  her  the  contents  of  the  deed  she  has  executed, 
and,  if  it  is  her  own  estate  she  is  conveying,  that  she  may 
retract  if  she  desires  to  do  so,  for  any  cause  then  operating 
upon  her.  It  is  the  design  of  the  law,  she  should  be  informed 
of  her  true  position  and  of  the  real  nature  of  her  interest  in  the 
land,  and  this  is  presumed  to  be  done  by  the  officer,  by  his 
certificate  that  he  fully  explained  to  her  the  contents  of  the 
deed.  When  all  these  appear  from  the  certificate^  slight 
departures  from  the  words  of  the  law  will  not  prejudice;  so 
long  as  the  substance  is  preserved,  mere  technical  objections 
will  not  be  favored. 

But  it  is  urged  by  the  plaintiffs  in  error,  that  Mrs.  Stuart 
simply  acknowledged  that  she  signed  the  deed  and  relin- 
quished her  right  and  claim  of  dower,  and  not  that  she  alienated 
the  fee. 

This  objection  was  made  in  the  case  of  Hughes  et  al.  v.  Zane, 
11  III.  123,  in  which  case  a  part  of  the  lands  conveyed  by  the 
deed  of  Mrs.  Lane  was  the  property  of  her  husband  and  another 
portion  her  own  by  inheritance.  In  the  certificate  of  acknowl- 
edgment, it  appeared  she  had  been  examined  separate  and 
apart  from  her  husband,  and  the  contents  of  the  deed  fully 
explained  to  her  by  the  magistrate,  and  that  she  acknowledged 
the  same  as  her  deed  and  relinquished  her  dower  to  the  lands 
and  tenements  mentioned  in  it.  The  court  say,  "  so  much  of 
the  certificate  as  relates  to  relinquishing  dower  should  there- 
fore be  considered  as  applying  only  to  the  lot  in  which  there 
was  a  right  of  dower  to  relinquish."  They  further  say,  "  it  is 
the  execution  of  the'  deed,  not  the  relinquishment  of  dower, 
that  is  acknowledged  to  have  been  made  freely  and  voluntarily 
without  any  compulsion  of  the  husband,  and  this,  together 
with  the  other  statements  of  the  certificate,  as  to  privy  exam- 
ination and  acquaintance  with  the  contents  of  the  deed,  was 
sufficient  to  pass  Mrs.  Lane's  interest  in  the  land  which  she 
held  in  fee. 


1866.1  Stuart  et  al.  v.  Dutton  et  al.  95 

Opinion  of  the  Court. 

The  certificate  before  us  goes  further ;  it  contains  the  words, 
"and  does  not  wish  to  retract,"  words  which,  before  the 
decision  in  Mrs.  Lane's  case,  were  supposed  essential  in  the 
acknowledgment  of  every  deed  made  by  a  married  woman 
conveying  her  own  real  estate. 

The  estate  conveyed  being  the  estate  of  Mrs.  Stuart,  she  had 
no  dower  interest  to  relinquish.  She  owned  the  fee,  and  she 
knew  she  was  disposing  of  that  which  belonged  to  her  at  the 
moment,  and  not  a  mere  expectancy  contingent  on  the  death 
of  her  husband.  Now  what  does  the  statute  in  such  case 
require  her  to  acknowledge  ?  First,  she  must  acknowledge  the 
deed  ;  next,  that  it  was  voluntary  on  her  part ;  and,  last,  that 
she  does  not  wish  to  retract.  If  all  these  appear  by  the  certifi- 
cate, there  is  no  need  to  rely  upon  the  decision  in  Hughes 
v.  Lane,  to  which  the  counsel  for  plaintiff  in  error  takes 
exceptions,  for  these  three  substantive  requirements  of  the 
statute  are  found  in  this  certificate.  The  relinquishment  of  a 
dower  right  which  had  no  existence,  and  could  not  have,  had  no 
place  in  the  certificate.  Rejecting  those  words,  the  certificate 
must  be  considered  perfect,  even  in  the  estimation  of  those 
most  strenuous  for  a  literal  compliance  with  the  statute.  If 
words  are  found  in  a  certificate  of  acknowledgment  which  is 
perfect  without  them,  such  redundancy  cannot  vitiate;  they 
may  be  rejected  as  surplusage.  This  court  so  held  in  the  case 
of  Chester  et  ux.  v.  Rwnsey,  26  111.  97,  in  which  case  the 
acknowledgment  was  almost  identical  with  the  one  we  are  now 
considering.  The  certificate  of  acknowledgment  shows  that 
when  Mrs.  Stuart  and  her  husband  presented  themselves  before 
the  probate  justice  for  the  purpose  of  acknowledging  the  deed, 
she  then  acknowledged  that  she  not  only  signed  and  sealed, 
but  delivered  the  deed,  and  on  her  private  examination,  when 
the  contents  of  the  deed  had  been  fully  explained  to  her,  she 
declared  she  did  not  wish  to  retract  what  she  had  done. 

It  is  a  fair  intendment  that  Mrs.  Stuart  designed  to  convey 
the  fee,  as  that  was  the  interest  and  the  only  interest  she  had 
in  the  land.  Rankin  bought  and  paid  for  the  fee,  and  he  or 
those  claiming  under  him  have  been  in  possession  near  twenty 
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years,  and,  in  the  absence  of  fraud  in  procuring  the  title,  they 
ought  not  now  to  be  disturbed  by  a  party  who  fairly  conveyed 
it  for  a  valuable  consideration. 

There  is  no  occasion  for  further  argument.  The  case  seems 
too  plain  for  doubt. 

An  outstanding  title  being  established  in  Rankin  to  the 
premises  in  controversy,  the  plaintiff  cannot  recover,  though 
the  defendant  may  be  unable  to  connect  himself  with  that  title. 
Eupert  v.  Mark,  15  111.  540 ;  Master  son  v.  Cheeky  23  id.  72. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  A.  Noe  et  al. 

v. 

The  People  of  the  &tate  of  Illinois. 

1.  Indictment — laying  the  venue.  Where  the  second  count  of  an  indictment 
charged :  "  And  the  grand  jurors  aforesaid  chosen,  selected  and  sworn  in  and 

for  the  county  of ,  aforesaid."    Held,  that  the  venue  was  sufficiently  laid, 

the  term  "  aforesaid  "  referring  with  sufficient  certainty  to  the  county  named 
in  the  first  count. 

2.  Chimin al  law — disturbing  a  neighborhood  or  family  in  the  night  time.  The 
intent  and  design  of  the  one  hundred  and  twelfth  section  of  the  Criminal  Code 
is  to  protect  all  persons  from  unlawful  annoyances  in  their  abodes  at  night ; 
and  a  woman,  occupying  her  dwelling  alone,  is  as  much  under  such  protection 
as  if  surrounded  by  children  or  friends. 

3.  In  such  case,  an  unlawful  disturbance  of  her  in  the  night  time  would  be 
strictly  a  disturbance  of  her  "  neighborhood,"  and  would  be  a  disturbance  of 
her  family,  in  the  sense  in  which  this  term  is  used  in  the  statute. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  indictment  presented  by  the  grand  jury  of  Coles 
county,  at  the  October  Term,  1864,  under  the  one  hundred  and 
twelfth  section  of  the  Criminal  Code,  against  William  A.  Noe, 
Elzy  Blake,  Perry  Mathews,  Abram  R.  Spears  and  William 
Cullom.     The  case  was  tried  by  a  jury,  who  returned  a  verdict 
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of  not  guilty  on  the  first  count,  and  found  the  defendants  guilty 
under  the  second  count,  with  the  exception  of  Blake. 

The  further  facts  in  the  case  necessary  to  its  full  understand- 
ing are  stated  in  the  opinion  of  the  court. 

Messrs.  Henry,  Bead  &  Steele,  for  the  plaintiffs  in  error. 

Mr.  C.  M.  Morrison,  State's  Attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  framed  under  the  one  hundred  and 
twelfth  section  of  the  Criminal  Code,  which  imposes  a  fine  of 
fifty  dollars  upon  any  person  who,  at  late  and  unusual  hours 
of  the  night,  maliciously  or  willfully  disturbs  the  peace  or  quiet 
of  any  neighborhood  or  family  by  loud  or  unusual  noises,  or  by 
tumultuous  and  offensive  carriage.  A  motion  was  made  to 
quash  the  second  count  of  the  indictment,  and  overruled.  The 
objection  taken  to  it  is,  that  the  venue  was  defectively  laid.  It 
is  as  follows :     "  And  the  grand  jurors  aforesaid  chosen,  selected 

and  sworn  in  and  for  the  county  of ,  aforesaid,"  etc. 

This  was  sufficient.  It  refers  by  the  term  "  aforesaid,"  with 
sufficient  certainty  to  the  county  named  in  the  first  count. 

The  indictment  was  for  disturbing  the  neighborhood  and 
family  of  Lethe  M.  Dickson.  The  proof  showed  that  she  lived 
alone  in  her  own  house,  her  husband  being  in  the  army,  and 
that  the  plaintiffs  in  error  collected  at  a  window  of  her  house 
in  the  night  and  fired  pistols.  It  is  urged  that  the  disturbance 
of  Lethe  M.  Dickson  did  not,  as  stated  in  the  instructions  of 
the  court,  amount  to  a  disturbance  of  either  her  family  or  her 
neighborhood.  The  statute  however,  is  not  to  receive  so  nar- 
row a  construction.  Its  intent  is,  to  protect  all  persons  from 
unlawful  annoyances  in  their  abodes  at  night,  and  a  woman 
occupying  her  dwelling  alone  is  as  much  under  such  protec- 
tion as  if  surrounded  by  children  or  friends.  Whether  with 
strict  verbal  accuracy  she  can  be  said  to  constitute  her  own 
family,  is  not  important.  An  unlawful  disturbance  of  her  in 
7 — 39th  III. 
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the  night  time  would  be  strictly  a  disturbance  of  her  "  neigh- 
borhood," and  in  the  sense  in  which  the  term  family  is  used  in 
this  statute,  it  would  also  be  a  disturbance  of  her  family. 

Judgment  affirmed. 


James  C.  Conkling 

v. 

The  City  of  Springfield. 

1.  Construction  of  a  contract.  Conkling  proposed  to  donate  the 
ground  for  the  extension  of  a  certain  street  in  the  city  of  Springfield,  on  the 
condition  that  the  city  would  immediately  proceed  to  open  said  street,  by 
establishing  the  grade  along  the  ground  donated,  "and  cutting  down  the 
street  to  said  grade,  and  removing  all  the  dirt  forty-two  feet  on  each  side  of 
the  center  of  said  street,  and  depositing  the  dirt  on  the  low  ground  on  the  land 
of  said  Conkling,  on  each  side  of  the  sewer."  This  proposition  was  accepted  by 
the  city.  The  contract  thus  created  was  construed  to  mean  that  the  city  should 
deposit,  on  the  low  ground  of  Conkling,  not  merely  the  surplus  dirt  which 
might  be  excavated,  and  which  might  remain  after  bringing  certain  low  por- 
tions of  the  street  to  grade,  but  all  the  dirt  which  should  be  excavated  in 
opening  the  street,  excluding  the  use  of  any  portion  of  it  for  any  other  purpose. 

2.  Conditions — when  accepted  must  be  performed.  Where  a  party  proposes 
to  donate  ground  to  a  city,  for  public  purposes,  upon  certain  conditions,  and 
the  city  accepts  the  proposition,  it  accepts  the  conditions  also,  and  must  com- 
ply with  them.  The  city  cannot  change  the  terms  of  the  contract,  omitting 
some  of  the  conditions,  and  substituting  others  in  their  stead. 

3.  Donation  to  the  public — conditions  not  complied  with.  Where  a  party 
gives  ground  to  a  city  for  a  public  street,  upon  certain  conditions  to  be  per- 
formed by  the  city,  and  the  city  begins  to  open  the  street,  but  refuses  to 
comply  with  the  conditions,  the  donation  will  not  take  effect,  and  the  owner 
may  resume  the  possession  of  the  ground  and  re-inclose  it. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Edward  Y.  Kice,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below,  by 
James  C.  Conkling,  to  enjoin  the  opening  of  a  street  in  the  city 
of  Springfield.  An  injunction  was  awarded,  which,  on  the 
final  hearing,  was  dissolved,  and  the  bill  dismissed.  There- 
upon the  complainant  took  this  appeal 
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The  grounds  of  objection  to  the  decree  of  the  court  below 
are  fully  set  forth  in  the  opinion  of  the  court. 

Messrs.  Hay  &  Cullom,  for  the  appellant. 

Mr.  Wm.  H.  Herndon,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  tho 
Court: 

This  was  a  bill  filed  to  enjoin  the  opening  of  a  street  in 
Springfield ;  and  the  whole  controversy  turns  upon  the  true 
construction  of  the  proposition  made  by  appellant,  to  give  the 
ground  to  the  city  for  a  street,  on  certain  conditions.  The 
proposition  was  in  writing,  and  is  this : 

"  To  the  Council  of  the  city  of  Springfield: 

"  Gentlemen  :  I  propose  to  donate  the  ground  for  a  street  by 
the  extension  of  Lewis  street  from  Washington  street  to  Jeffer- 
son street,  in  the  city  of  Springfield,  upon  the  following 
conditions :  That  the  city  of  Springfield  will  proceed  imme- 
diately to  open  said  street,  by  establishing  the  grade  from 
Washington  to  Jefferson  streets,  and  cutting  down  the  street 
to  said  grade,  from  the  corner  north  of  the  north-east  corner  of 
Hutchinson's  cemetery,  and  removing  all  the  dirt  forty-two 
feet  on  each  side  of  the  center  of  said  street,  and  depositing  the 
dirt  on  the  low  ground  on  the  land  of  James  C.  Conkling,  on 
each  side  of  the  sewer.  That  the  city  will  commence  cutting 
down  the  street  on  Thursday,  December  10, 1863,  and  complete 
the  undertaking  immediately  if  the  weather  continues  favorable. 
That  if  the  city  leave  the  job  unfinished,  so  that  said  James 
C.  Conkling  shall  be  obliged  to  finish  it  or  inclose  his  grounds 
again,  the  city  will  pay  all  damages  for  removing  and  resetting 
fences  and  any  other  damage  that  may  result  from  not  opening 
said  street.  If  the  city  shall  leave  the  job  unfinished,  provided 
the  weather  is  favorable  for  completing  the  undertaking,  then 
there  shall  be  no  dedication  of  said  street  by  said  Conkling 
but  he  may  reset  his  fences  as  before. " 
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The  city  accepted  the  proposition  and  proceeded  with  the  work 
after  establishing  the  grade,  and,  in  removing  the  earth,  used  it 
to  fill  the  street  up  to  grade,  only  depositing  one  hundred  yards, 
all  that  remained  of  eighteen  hundred  yards  which  were  exca- 
vated, on  the  land  of  complainant,  at  the  place  designated. 
The  city  authorities  contend  that  a  proper  interpretation  of  the 
proposition  only  required  them  to  deposit  the  surplus  earth 
which  it  was  necessary  to  remove  on  the  lots  of  appellant,  and 
not  all  that  was  excavated.  The  language  he  employed  in  the 
proposition,  it  will  be  observed,  requires  the  city  to  open  the 
street,  "  and  removing  all  the  dirt  forty-two  feet  on  each  side 
of  the  center  of  said  street,  and  depositing  the  dirt  on  the  low 
ground  on  the  land  of  James  C.  Conkling,  on  each  side  of  the 
sewer."  There  is  not  the  slightest  reference  to  a  surplus,  but 
it  in  terms  refers  to  removing  all  of  the  earth,  and  it  explicitly 
declares  where  the  earth  shall  be  deposited,  not  to  what  shall 
remain  after  bringing  the  street  to  grade.  The  language  is 
that,  after  establishing  the  grade,  not  after  bringing  it  to  grade, 
they  shall  open  it,  removing  the  earth  and  depositing  it  on 
appellant's  low  land,  near  the  sewer.  It  is  difficult  to  perceive 
how  language  more  definite  and  explicit  could  have  been 
employed,  unless  it  had  negatively  stated  that  no  portion  of  the 
earth  which  might  be  excavated  should  be  deposited  in  the 
street.  And  whilst  such  language  might  have  been  more  explicit 
in  terms,  we  do  not  perceive  that  it  would  in  meaning.  It 
declared  that  all  of  the  earth  removed  should  be  deposited  at  a 
specified  place,  and  that  not  in  the  street. 

On  this  construction,  the  city  seem  to  have  commenced  the 
work,  as  one  of  the  officers,  about  the  time  the  work  was  com- 
menced, asked  appellant  where  the  earth  should  be  placed,  and 
after  being  informed,  he  directed  the  workmen  to  place  it  there. 
They,  however,  seem  afterward  to  have  adopted  the  other  con- 
struction, and  to  have  opened  the  street  differently. 

When  he  proposed  to  give  the  ground  to  the  city,  he  had  the 
undoubted  right  to  impose  such  terms  and  conditions  as  he 
chose.  The  city  had  an  equal  right  to  accept  or  reject  them. 
But,  having  accepted  them,  they  were  bound  to  comply  with 
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the  conditions  imposed,  and  could  not  change  the  terms  of  the 
contract  by  omitting  some  of  the  conditions  and  substituting 
others  in  their  stead.  Had  they  believed  the  terms  were  hard 
and  unreasonable,  they  could  have  rejected  the  proposition  and 
have  proceeded  under  the  law  to  have  acquired  the  right  of 
way  by  paying  the  damages  which  might  have  been  assessed, 
or  have  purchased  it  from  appellant,  and  paid  him  the  money. 
The  city  having  violated  the  conditions,  or  rather  having 
refused  to  perform  them,  the  donation  did  not  take  effect,  and 
appellant  had  the  right  to  inclose  the  ground. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 


Jackson  W.  Botkin  et  al. 
v. 

Almiea  M.  Osborne. 

1.  School  laws  of  1849  and  1855— repealed.  The  acts  of  1849  and  1855,  In 
relation  to  schools,  are,  in  terms,  repealed  by  the  school  law  of  1857. 

2.  TEACHER — must  exhibit  certificate  of  qualification,  under  act  of  '857.  A 
teacher  under  the  proviso  in  the  act  of  1857,  unless  he  obtain  the  requisite  cer- 
tificate of  qualification,  and  exhibits  it  to  the  school  directors,  before  his  employ, 
ment,  is  not  entitled  to  any  portion  of  the  school  fund. 

3.  Same— effect  of  act  o/1865  in  that  respect.  The  act  of  February  16, 1865, 
in  relation  to  schools,  contains  nothing  in  conflict  with  the  act  of  1857,  in 
respect  to  the  exhibition  of  a  certificate  by  the  teacher. 

4.  Pleading — declaration  by  a  teacher  against  school  directors.  In  an  action 
by  a  teacher  against  the  school  directors,  under  the  act  of  1857,  the  declaration 
must  aver  that  the  proper  certificate  of  qualification  was  exhibited  to  the  board 
of  directors  prior  to  his  employment,  or  the  action  will  fail.  The  omission  to 
make  such  an  averment,  will  not  be  cured  by  the  verdict. 

5.  Same — declaration  for  money  out  of  a  public  fund.  When  a  party  seeks  to 
draw  money  from  a  public  fund,  under  the  provisions  of  a  law  controlling  ita 
disbursement,  he  must,  by  the  necessary  averments,  bring  his  case  within  iti 
provisions. 

6.  Parties — in  suit  against  school  directors — mode  of  description.  Where  a  suit 
was  instituted  against  the  individual  directors  of  a  school-district,  but  described 
them  as  a  body  politic  and  corporate,  and  also  gave  their  corporate  name  : 
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Held,  that  such  action  was  not  improperly  brought.     In  such  case,  the  individ- 
ual names  are  regarded  as  surplusage. 

7.  EXECUTION — what  character  of  writ  can  be  awarded  against  school  directors. 
A  judgment  against  school  directors  can  only  be  enforced  in  the  mode  pro- 
vided by  section  forty-nine  of  the  act  of  1857 ;  and  an  order  by  the  court  for  a 
general  execution  to  issue  on  such  a  judgment,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  G.  B.  Burnett,  for  the  appellants. 

Mr.  A.  "W.  Metcalf,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  commenced  in  the  Circuit 
Court  of  Madison  county,  by  Almira  Osborne  against  the 
appellants,  Jackson  W.  Botkin,  Thomas  Botkin,  and  John  M. 
Beams,  school  directors  of  district  number  six,  in  township 
three  north,  range  nine  west. 

The  declaration  was  substantially  as  follows : 

"  Almira  M.  Osborne,  plaintiff  in  this  suit,  by  A.  W.  Metcalf, 
her  attorney,  complains  of  Jackson  W.  Botkin,  Thomas  Botkin 
and  John  M.  Beams,  a  body  politic  and  corporate  by  the  name 
of  school  directors  of  district  number  six,  in  township  number 
three  north  of  range  number  nine,  west  of  the  third  principal 
meridian,  in  Madison  county,  State  of  Illinois,  defendants  in 
this  suit,  of  a  plea  of  trespass  on  the  case  on  promises. 

"For  that,  whereas,  on  the  first  day  of  April,  1865,  at  the 
county  of  Madison  and  State  of  Illinois,  James  Harvey  Osborne 
and  Lewis  Maccary,  two  of  the  then  acting  and  qualified 
directors  of  school-district  number  six,  in  township  number 
three  north,  in  range  number  nine,  west  of  the  third  principal 
meridian,  in  Madison  county,  State  of  Illinois,  made  and 
entered  into  an  agreement  in  writing  with  said  plaintiff,  as 
party  of  the  first  part,  and  said  directors  of  the  second  part,  in 
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and  by  which  said  agreement  the  said  plaintiff  undertook  and 
agreed  with  said  directors  to  teach  a  school  in  said  district, 
for  the  period  of  three  weeks  and  two  days,  to  finish  the  six 
months'  school  of  the  season  then  next  past ;  and  also  by  said 
agreement  undertook  and  agreed  to  teach  a  common  school  for 
the  period  of  three  months.  Said  common  school  was  to  com- 
mence the  1st  day  of  July,  1865,  provided  a  school-house  could 
be  provided ;  and  the  directors  on  their  part,  and  on  behalf  of 
said  district,  undertook  and  agreed  by  said  agreement  to  pay  to 
the  said  plaintiff,  for  teaching  said  school  three  months,  the 
sum  of  eighty  dollars  per  month ;  and  the  said  parties  of  the 
second  part  also  undertook  and  agreed  by  said  agreement  to 
pay,  or  cause  to  be  paid,  unto  the  plaintiff,  at  the  rate  of  eighty 
dollars  per  month  for  the  time  she  taught  said  school,  including 
the  three  weeks  and  two  days  taught  to  finish  the  school  of  the 
then  past  winter.  And  the  plaintiff  avers  that  in  accordance 
with  agreement  aforesaid,  she  taught  the  said  three  weeks  and 
two  days,  to  finish  the  six  months'  winter  school,  beginning  the 
same  on  the  3d  of  April,  1865,  and  ending  the  same  on 
the  25th  of  April,  1865,  and  that  in  accordance  with  said  agree- 
ment she  did  teach  said  common  school  as  provided  in  said 
agreement,  for  the  period  of  three  months,  beginning  the  same 
on  the  10th  day  of  July,  1865  (the  directors  not  being  able  to 
furnish  a  school-house  sooner),  and  ending  the  same  on  the  29th 
day  of  September  then  next  ensuing. 

"  And  the  said  plaintiff  avers  that,  in  compliance  with  the 
statute  in  such  case  made  and  provided,  she  kept  a  schedule  of 
said  school,  and'  duly  certified  the  same,  and  caused  it  to  be 
presented  to  said  directors,  defendants,  for  their  certificate, 
after  the  said  school  was  ended,  and  more  than  two  days  pre- 
vious to  the  first  Monday  in  October,  1865. 

"  And  said  plaintiff  further  avers  that  said  Jackson  W.  Bot- 
kin, Thomas  Botkin  and  John  M.  Beams,  refused  and  wholly 
neglected  to  certify  said  schedule  so  that  it  could  be  returned 
to  the  township  treasurer,  and,  in  consequence  of  said  refusal 
and  neglect,  the  said  plaintiff  has  wholly  failed  to  receive  her 
said  money  or  any  part  thereof. 
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"  And  plaintiff  further  avers  that,  at  an  election  duly  and 
legally  held  on  the  first  Monday  in  the  month  of  August,  1865, 
the  said  Jackson  W.  Botkin,  Thomas  Botkin  and  John  M. 
Beams,  were  legally  elected  directors  of  said  school  -  district, 
and  as  such  are  now,  and  since  said  election,  in  office,  and  as 
such  it  was  their  duty,  as  such  directors  of  said  district,  to 
certify  said  schedule  in  the  manner  prescribed  by  law,  so  that 
the  said  plaintiff  could  get  the  said  sum  of  money  so  due  her 
for  said  teaching  on  the  first  Monday  of  October,  when  the 
same  was  due  and  payable." 

The  breach  is  in  the  usual  and  proper  form. 

To  this  declaration  the  defendants  demurred  generally.  The 
court  overruled  the  demurrer,  and  the  defendants  saying  noth- 
ing further  in  bar  of  the  action,  by  consent,  without  a  jury, 
the  court  assessed  the  damages.  They  were  assessed  at  three 
hundred  and  fifteen  dollars  and  seventy  cents,  and  judgment 
rendered  for  the  same,  together  with  the  costs. 

The  defendants  appeal  to  this  court  to  reverse  this  judgment, 
assigning  as  errors:  First,  overruling  the  defendants'  demurrer ; 
second,  rendering  judgment  against  them ;  third,  awarding 
execution  against  the  appellants  ;  fourth,  overruling  the  motion 
in  arrest  of  judgment. 

The  objection  taken  to  the  declaration  by  appellants  is,  that 
it  contains  no  averment  that  the  plaintiff  presented  to  the 
directors  a  certificate  of  qualification  previous  to  the  com- 
mencement of  the  school.  They  contend  that,  so- far  as  the 
liability  of  the  directors  or  district  is  concerned,  the  forty-ninth 
section  of  the  act  of  1855,  governs  the  case.  That  section  is  as 
follows : 

"No  teacher  shall  be  entitled  to  any  portion  of  the  common 
school  or  township  fund,  or  other  public  fund,  or  be  employed 
to  teach  any  school  under  the  control  of  any  board  of  education 
of  any  township  in  this  State,  who  shall  not,  before  his  employ- 
ment, exhibit  to  said  board,  or  to  a  committee  of  said  board,  a 
certificate  of  qualification  obtained  under  the  provisions  of  this 
act,"  etc.     Laws  of  1855,  p.  68. 
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They  further  insist  that  this  section  is  the  same  in  substance 
as  section  seventy-five  of  the  act  of  1849,  under  which  act  it  has 
been  held  by  this  court,  in  the  case  of  Casey  v.  Baldridge  et  al., 
15  111.  65,  that  this  requirement  of  the  statute  is  a  condition 
precedent,  and  its  performance  should  be  distinctly  alleged 
in  the  declaration,  and  in  the  case  of  Smith  v.  Curry  et  al.,  16 
id.  148,  that  the  declaration  must  contain  an  averment  that 
such  certificate  was  presented  before  the  commencement  of  the 
school,  or  the  action  will  fail. 

Section  seventy-five  of  the  act  of  1849,  differs  somewhat  from 
section  forty-nine  of  the  act  of  1855.     It  is  as  follows : 

"  No  teacher  shall  be  entitled  to  any  portion  of  the  common 
school  or  township  fund,  who  shall  not,  before  his  employment, 
exhibit  to  the  school  directors  of  the  district  in  which  he  pro- 
poses to  teach  a  school,  a  certificate  of  qualification  obtained 
under  the  provisions  of  section  thirteen  or  forty-six  thereof; 
which  certificate  shall  be  good  and  valid  for  one  year  from  the 
date  thereof."     Laws  of  1849,  p.  174. 

It  is,  however,  insisted  by  appellee,  that  this  action  is  not 
brought  under  the  act  of  1849  or  1855,  but  under  the  act  of 
1857,  the  provisions  of  which,  under  the  cases  cited,  are  inap- 
plicable.     The  section  relied  on  by  appellee  is  the  fifty-second. 

That  section  declares  that  no  teacher  shall  be  entitled  to  any 
portion  of  the  common  school  or  township  fund,  or  other  public 
fund,  or  he  employed  to  teach  any  school  under  the  control  of 
any  board  of  directors  of  any  school-district  in  this  State,  who 
shall  not,  before  his  employment,  exhibit  to  said  board,  or  to 
a  committee  of  said  board,  a  certificate  of  qualification,  obtained 
under  the  provisions  of  this  act;  nor  shall  any  teacher  be  paid 
any  portion  of  the  school  or  public  fund  aforesaid,  unless  he 
shall  have  kept  and  furnished  schedules  as  herein  directed ; 
Provided,  if  the  directors  of  a  district  shall  certify  that  they 
are  unable  to  procure  a  teacher  competent  to  teach  the  branches 
required  by  this  act,  the  commissioner  shall  issue  a  certificate 
of  qualification  to  teach  such  branches  as  said  directors  may 
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specify,  which  certificate  shall  be  valid  only  in  said  district  and 
for  one  year.     Scates'  Comp.  449. 

This  act,  in  terms,  repealed  the  act  of  1849  and  of  1855,  and 
must  govern  this  case,  unless  it  has,  also,  been  changed  by  some 
subsequent  act.  The  appellants  contend  that  the  case  is  not 
governed  by  the  act  of  1857,  but  by  the  act  passed  February 
16,  1865,  the  services  having  been  rendered  after  that  date. 
In  support  of  this  position  counsel  for  appellants  have  referred 
to  section  fifty-two  of  this  act,  at  page  23  of  the  Laws  of  that 
session.  There  is  no  such  act  on  that  page.  The  school  law 
passed  in  that  year  is  found  at  page  112,  and  is  entitled  "An 
act  to  amend  the  school  law,"  but  it  has  only  twenty-nine  sec- 
tions, and  no  one  of  them  relates  to  this  question.  There  is 
nothing  in  that  act  in  conflict  with  the  provisions  of  the  act  of 
1857,  in  respect  to  the  exhibition  of  a  certificate  by  the 
teacher,  and  we  must  hold  this  case  is  to  be  controlled  by 
the  last  mentioned  act. 

So  holding,  we  are  at  a  loss  to  perceive  the  essential  differ- 
ence contended  for  by  the  counsel  for  the  appellee.  He  says, 
by  the  act  of  1849,  the  whole  duty  of  furnishing  the  certificate 
was  upon  the  teacher,  but,  by  the  law  of  1857,  it  is  made  the 
duty  of  the  directors  to  require  it,  "  and  they  are  absolutely 
inhibited  from  making  any  contract  with  a  teacher  unless  the 
same  is  previously  done."  We  do  not  see  it  in  this  light. 
By  the  act  of  1849  the  teacher  was  required  to  exhibit  the  cer- 
tificate of  qualification  before  his  employment,  and  failing  to  do 
so  he  was  deprived  of  any  participation  in  the  school  fund. 
The  act  of  1857  declares  that  he  shall  not  be  employed  to  teach 
any  school  if  he  shall  not,  before  his  employment,  exhibit  to 
the  board  of  directors  the  required  certificate.  The  directors 
are  as  much  "  inhibited "  in  the  one  case  as  in  the  other. 
Now,  as  to  the  effect  of  the  proviso,  in  the  act  of  1857,  that 
requires  two  certificates ;  one  by  the  directors  that  they  were 
unable  to  procure  a  teacher  competent  to  teach  the  branches 
required  by  the  school  law,  on  presenting  which  to  the  school 
•ommissioner,  he  is  required  to  issue  a  certificate  of  qualifi- 
eatic?  f«  teach  such  branches  as  the  directors  may  specify. 
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The  exhibition  of  this  certificate  by  the  teacher,  it  would  seem 
to  us,  is  as  much  a  condition  precedent  as  the  certificate  required 
by  the  act  of  1849,  and,  without  it,  the  teacher  could  have  no 
claim  on  the  school  fund.     We  can  see  no  difference. 

If  the  appellee  claimed  the  benefit  of  this  provision,  then  her 
case  should  have  been  brought  within  it,  by  proper  averments 
in  the  declaration.  There  is  an  absence  of  such  averments,  and 
under  authority  of  the  cases  cited,  the  demurrer  to  the  declara- 
tion should  have  been  sustained.  The  omission  to  make  such 
averments  is  not  cured  by  verdict.  Smith  v.  Gurry  et  al.,  16 
111.  148. 

As  the  appellee  is  seeking  to  draw  money  from  a  public  fund, 
ander  the  provisions  of  the  school  law,  she  must,  by  the  neces- 
sary averments,  bring  her  case  within  its  provisions.  The 
remedy  of  the  plaintiff  would  seem  to  be  against  those  who 
employed  her. 

Upon  the  point  that  the  suit  is  improperly  brought  against 
the  individual  directors,  it  will  be  observed,  the  defendants  are 
described  as  a  body  politic  and  corporate  by  the  name  of  "  school 
directors  of  district  number  six,  in  township  number  three 
north  of  range  nine,  west  of  the  third  principal  meridian  in 
Madison  county,  State  of  Illinois." 

On  the  authority  of  Shoudy  v.  School  Directors,  32  111.  290, 
the  individual  names  of  the  directors  were  but  surplusage,  the 
corporate  name  remaining.  By  section  forty-eight,  of  the  act 
of  1857,  the  board  of  directors  in  each  school-district  are 
declared  to  be  a  body  politic  and  corporate  by  the  name  of 
"  school  directors  of  district  No.  ,  township  ,  range  , 
county  of  ,  State  of  Illinois,"  and  by  that  name  may  sue 

and  be  sued,  plead  and  be  impleaded,  etc.  Scates'  Comp.  447. 
And  this  is  not  changed  by  the  act  of  1865.  Sess.  Laws  of 
1865,  p.  119,  §  18.  On  this  point,  see  Manlove  v.  McHatton, 
4  Scam.  95  ;  Patrick  v.  Rucker,  19  111.  429. 

Upon  the  remaining  point,  awarding  execution  against  the 
appellants,  this  was  also  error. 

By  section  forty-nine,  of  the  act  of  1857,  which  is  not 
amended  by  the  act  of  1865,  it  is  provided,  "  if  judgment  shall 
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be  obtained  against  any  township  board  of  trustees  or  school 
directors,  the  party  entitled  to  the  benefit  of  such  judgment 
may  have  execution  therefor,  as  follows  :  It  shall  be  lawful  for 
the  court  in  which  such  judgment  shall  be  obtained,  or  to 
which  such  judgment  shall  be  removed  by  transcript  or  appeal 
from  a  justice  of  the  peace,  or  other  court,  to  issue  thence  a 
writ,  commanding  the  directors,  etc.,  of  such  township  to  cause 
the  amount  thereof,  with  interest  and  costs,  to  be  paid  to  the 
party  entitled  to  the  benefit  of  said  judgment,  out  of  any 
moneys  unappropriated  of  said  township,  or,  if  there  be  no 
such  moneys,  out  of  the  first  moneys  applicable  to  the  payment 
of  the  kind  of  services  or  indebtedness  for  which  such  judg- 
ment shall  be  obtained,  which  shall  be  received  for  the  use  of 
such  township,  and  to  enforce  obedience  to  such  writ,  by  attach- 
ment or  mandamus,  requiring  such  board  to  levy  a  tax  for  the 
payment  of  said  judgment,  etc.     Scates'  Comp.  448. 

This  is  the  only  mode  provided  by  law  for  enforcing  judg- 
ments in  such  cases.  The  order  for  a  general  execution  was, 
therefore,  erroneous.  For  the  reasons  given,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Milton  M.  Morrill 
v. 

Adam  Swartz. 

1.  Tax  title— of  the  acts  of  the  collector.  Under  the  thirty-third  section  of 
the  act  concerning  the  public  revenue,  the  report  required  to  be  filed  by  the 
collector,  of  the  delinquent  lands,  or  town  lots,  must  substantially  follow  the 
form  required  by  the  statute,  or  no  title  will  pass  at  the  tax  sale. 

2.  Same — report  of  collector,  confers  jurisdiction.  The  report  of  the  collector  is 
what  gives  the  court  its  jurisdiction,  and  is  as  important  as  the  judgment  or 
precept. 

3.  Same — report  of  collector,  when  insufficient.  Where  the  report  of  the  col- 
lectoi  simply  shows  the  total  amount  of  taxes  due,  without  specifying  whether 
the  delinquent  tax  was  due  to  the  State  or  county,  such  an  error  is  fatal  and 
no  title  will  pass  at  the  tax  sale. 
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Appeal  from  the  Circuit  Court  of  Haucock  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  tried  at  the  October  Term 
of  the  Hancock  Circuit  Court,  1865,  for  the  east  half  of  lot  four, 
block  five,  in  Hibbard's  addition  to  the  town  of  Nauvoo.  The 
declaration  and  plea  were  in  the  usual  form ;  a  jury  was  waived, 
and  the  case  was  tried  by  the  court,  who  rendered  judgment 
against  the  defendant  (appellant),  for  the  premises  and  costs  of 
Buit ;  to  reverse  which  judgment  the  defendant  appealed  to  this 
court. 

The  question  presented  is  in  regard  to  the  validity  of  a  tax 
title  relied  upon  by  the  plaintiff.  The  report  of  the  collector 
of  delinquent  lands  failed  to  designate  whether  the  taxes,  for 
the  non-payment  of  which  the  premises  were  sold,  were  due  to 
the  State  or  the  county,  or  to  either  of  them,  but  simply  stated 
"  amount  of  tax."  And  this  defect  in  the  report  the  appellant 
insists  was  fatal  to  the  title  of  the  plaintiff  below. 

Mr.  M.  M.  Morrill,  pro  se. 

Mr.  A.  Swartz,  pro  se. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  the  appellee 
against  the  appellant.  The  plaintiff  relied  for  recovery  upon  a 
tax  sale  made  in  1855,  and  a  deed  made  to  him  in  1857,  as  the 
purchaser.  The  only  question  sought  to  be  presented  on  the 
record  is  the  validity  of  the  tax  title. 

The  thirty-third  section  of  the  Revenue  Law,  Purple's  Stat- 
utes, page  965,  requires  the  collector  to  file  with  the  county 
clerk  a  list  of  the  delinquent  lands  or  town  lots  five  days  before 
the  commencement  of  the  term  at  which  application  for  judg- 
ment is  to  be  made.  The  law  further  provides  that  the  clerk 
shall  receive  and  record  this  report  in  a  book  to  be  kept  for  that 
purpose  "  which  book  shall  be  ruled  and  headed  as  near  as  may 
be  in  the  following  form."     A  form  is  then  given  from  which 
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it  appears  that  this  report  should  show  the  owners'  names,  the 
description  of  the  land,  the  valuation,  the  State  tax,  the  county 
tax,  the  costs,  and  the  total  amount  due.  This  report  is  what 
gives  the  court  its  jurisdiction,  and  is  as  important  as  the 
judgment  or  precept.  It  must  substantially  follow  the  form 
required  by  the  statute,  or  no  title  will  pass  at  the  tax  sale.  In 
the  case  at  bar,  the  report  gives  the  total  amount  of  taxes,  but 
does  not  state  what  portion  is  State  and  what  portion  is  county 
tax.  This  is  a  fatal  departure  from  the  law.  Here  are  two 
sources  of  taxation,  and  parties  whose  land  is  sought  to  be  con- 
demned have  a  right  to  be  informed  by  the  report  which  tax  it 
is  that  is  alleged  to  be  unpaid,  in  order  that  they  may  make 
defense.  In  the  case  before  us,  the  report  does  not  even  show 
the  delinquent  tax  was  due  either  to  the  State  or  county.  It 
simply  shows,  in  the  language  of  the  report,  "  amount  of  tax." 
In  proceedings  of  this  character,  such  an  error  must  be  held 
fatal.     The  judgment  is  reversed. 

Judgment  reversed. 


William  Nesbitt 

v. 

Harness  Trumbo  et  ah 

1.  Constitutional  law — private  ways.  The  act  of  1861,  authorizing  a 
private  way  to  be  established  over  the  land  of  a  person  against  his  objection, 
is  in  violation  of  the  eighth  section  of  article  thirteen  of  the  Constitution  of  this 
State,  which  declares  that  no  person  shall  be  "  disseized  of  his  freehold  "  o? 
"  deprived  of  his  property,"  "  but  by  the  judgment  of  his  peers  or  the  law  of 
the  land." 

2.  The  legislature  is  powerless  to  afford  the  means  by  which  a  private  way 
can  be  established  over  another's  lands  without  his  consent.  His  right  is 
supreme,  except  when  such  lands  are  needed  for  public  use,  and  then  he  must 
be  compensated  before  they  can  be  taken. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  application  by  John  Smith  to  the  commissioners 
of  highways  of  the  town  of  Woodside.  in  Sangamon  county, 
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for  a  private  road,  to  be  established  from  his  farm  over  the 
land  of  William  Eesbitt  and  others  to  a  public  road.  The 
commissioners  granted  the  application  and  laid  out  the  road. 

The  matter  came  before  the  Circuit  Court  upon  an  agreed 
case,  it  being  stipulated  that  the  only  question  to  be  presented 
was,  as  to  the  constitutionality  of  the  act  authorizing  the  estab- 
lishment of  private  ways  over  the  land  of  others  against  their 
objections. 

A  motion  to  quash  the  proceedings  of  the  commissioners  was 
overruled,  and  thereupon  Nesbitt  sued  out  this  writ  of  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiff  in  error. 

I.  There  is  nothing  in  the  record  to  show  that  the  private 
way  sought  to  be  established  is  one  of  necessity. 

II.  The  doctrine  of  a  "  way  of  necessity "  cannot  apply  to 
grants  from  the  government  under  our  peculiar  land  laws. 

III.  The  statute  is  unconstitutional.  Dickey  v.  Tennison,  27 
Missouri,  373  ;  Sadler  v.  Langham,  34  Ala.  311 ;  State  v.  Glen, 
7  Jones'  Law  (1ST.  C),  321;  Clack  v.  White,  2  Swan  (Tenn.), 
540 ;  Cornelius  v.  Glen,  id.  512 ;  Hoye  v.  Swan,  5  Md.  237 ; 
The  People  v.  White,  11  Barb.  30,  and  authorities  there  cited. 
In  the  matter  of  Albany  street,  11  Wend.  150,  and  also  a 
number  of  other  cases  directly  to  the  point  on  this  question 
cited  in  11  Barb.  31  and  32.  Taylor  v.  Porter,  4  Hill  (N.  Y.), 
140 ;  2  Kent  (9th  ed.),  418  ;  Embury  v.  Conner,  3  Comst.  511 ; 
3  Parsons  on  Contracts  (5th  ed.),  p.  542;  West  Rimer  Bridge  Co. 
v.  Dix,  6  How.  543,  544,  546,  per  Woodbury,  J. 

Mr.  N.  M.  Broadwell,  for  the  defendants  in  error. 

I.  The  common  law  right  to  a  way,  from  necessity,  prevails 
in  this  country,  and  the  legislative  enactment  is  to  provide  a 
convenient  mode  of  fixing  the  locality  of  a  way,  the  right  to 
which  is  already  in  existence.  But  if  it  is  not  a  previously 
existing  right,  there  is  nothing  to  prevent  the  legislature  from 
giving  the  right.     Snyder  v.  Warford  <&  Thompson,  11  Mo.  513. 
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II.  Right  of  way  "  of  necessity,"  applies  to  government  grants. 
Id.  But,  as  by  the  agreement  in  this  case,  nothing  but  the 
constitutional  question  is  submitted  to  the  court,  the  attention 
of  the  court  is  called  to  that  question,  without  stopping  to  argue 
the  preceding  points  at  length. 

III.  It  is  insisted  by  plaintiff  in  error,  that  the  Illinois  statute 
authorizing  the  proceedings  in  this  case  (see  Acts  of  1861,  pp. 
263  and  264),  is  in  conflict  with  this  provision  of  the  Constitu- 
tion :  "  Nor  shall  any  man's  property  be  taken  for,  or  applied 
to,  public  use,  without  the  consent  of  his  representative  in  the 
general  assembly,  nor  without  just  compensation  being  made 
to  him."  §  11,  art.  13,  Constitution.  It  will  be  seen  from 
an  examination  of  this  constitutional  provision,  that  it  does 
not  grant  or  deny  a  power.  It  is  simply  a  recognition  of  the 
existence  of  a  power  antecedently  enjoyed  by  the  State ;  and 
the  Constitution,  without  in  any  degree  abridging  this  power, 
only  prescribes  that  two  conditions  shall  be  observed  before  the 
exercise  of  the  power  in  all  its  fullness,  to-wit : 

First,  the  consent  of  the  owner  of  property,  obtained  through 
his  representatives  in  the  general  assembly  ;  and,  second, 
making  compensation  to  him. 

What  is  the  power  obviously  contemplated  by  this  constitu- 
tional provision  %  Manifestly  the  right  of  eminent  domain, 
"  the  highest  and  most  exact  idea  of  property  remaining  in  the 
government,  or  in  the  aggregate  body  of  the  people  in  their 
sovereign  capacity."  Beehman  v.  Saratoga  &  Schenectady 
R.  R.  Co.,  3  Paige,  63. 

It  rests  in  the  wisdom  of  the  legislature  to  determine  whether 
the  benefit  of  the  public  will  be  of  sufficient  importance  to 
render  it  expedient  for  them  to  exercise  the  right  of  eminent 
domain  ;  and  when  the  legislature  determines  the  question,  the 
courts  have  no  power  to  review  the  legislative  action,  unless 
it  is  clearly  and  manifestly  violative  of  individual  right.  Id. 
Angel  on  Highways,  p.  61 ;  1  Black's  Com.  139  ;  Boston 
Water  Co.  v.  Boston  &  Worcester  R.  R.  Co.,  23  Pick.  360 ; 
Hazen  v.  Essex  Co.,  12  Cush.  475 ;  Hickey  v.  Tennison,  -27 
Mo.  373. 
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In  this  instance  no  such,  right  is  violated,  for  the  reason  that 
no  property  is  taken,  but  simply  an  easement  imposed  upon 
it  for  public  benefit.  Snyder  v.  Warford  c&  Thompson,  11 
Mo.  513. 

But  even  if  the  absolute  ownership  of  the  property  were 
taken,  the  act  would  not  be  unconstitutional,  because  it  is  a 
taking  for  public  use.  Harvey  v.  Thomas,  10  Watts,  63 ; 
Ferris  et  al.  v.  Bramble  et  al.,  5  Ohio,  109  •  Shaver  v.  Starrett, 
4  id.  494 ;  Hickman? s  case,  4  Harrington  (Del.)  580  ;  Pocopson 
road,  4  Harris  (Pa.)  15 ;  Snyder  v.  Worford  &  Thompson, 
11  Mo.  513. 

Again,  our  statute  (see  Acts  of  '61,  p.  264)  provides  that 
the  private  way  opened  under  its  provisions  "  shall  not  be  con- 
verted to  any  other  use  or  purpose  than  that  of  a  road."  In 
thus  dropping  the  adjective  "  private,"  as  a  qualification  of  the 
word  "road,"  it  is  manifest  that  the  legislature  intended  to 
declare  such  private  way  a  road  open  to  the  public. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  record  presents  the  question  whether  the  act  author- 
izing a  private  way,  to  be  established  over  land  of  an  owner 
against  his  objections,  is  constitutional.  The  provision  is  found 
in  the  ninety-third  section  of  the  act  of  1861  (Sess.  Laws,  263). 
The  provision  of  our  Constitution  supposed  to  be  violated  by 
this  enactment  is  the  eighth  section  of  article  thirteen,  and  is 
this  :  "  No  person  shall  be  imprisoned,  or  disseized  of  his  free- 
hold, liberties  or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  deprived  of  his  life,  liberty  or  property,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  Does 
the  establishment  of  such  a  way  over  a  man's  land  disseize  him 
of  "  his  freehold,"  or  deprive  him  of  "  his  property,"  as  pro- 
vided in  this  enactment,  without  the  judgment  of  his  peers,  or 
contrary  to  the  law  of  the  land  ? 

This  is  not  a  question  of  first  impression  in  the  courts  of 
this  country,  it  having  arisen  and  been  judicially  determined 
8— 39th  III. 
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in  several  of  our  sister  States.  In  the  case  of  Rickey  v.  Tenni- 
son,  27  Mo.  373,  it  was  held  that  private  property  cannot  be 
constitutionally  condemned  and  appropriated  by  the  legislature 
to  private  uses.  And  it  was  likewise  held  that  an  act  author- 
izing the  location  of  a  neighborhood  road,  which  was,  in  fact, 
but  a  private  way,  was  unconstitutional,  and  the  acts  performed 
under  it  were  void.  The  court  say  :  "Our  Constitution  pro- 
vides that  no  private  property  ought  to  be  taken  or  applied  to 
public  use  without  just  compensation.  Whilst  this  provision 
recognized  the  right  of  eminent  domain  in  the  State  for  public 
use,  there  is  nothing  which  sanctions  the  doctrine  that  the 
property  of  individuals  may  be  taken  for  private  use,  with  or 
without  compensation ;  such  a  right  would  be  hostile  to  the 
existence  of  private  property.  *  *  *  Hence,  commen- 
tators on  our  form  of  government,  whilst  they  acknowledge 
the  right  of  eminent  domain  in  the  State  for  the  public  use 
in  its  broadest  terms,  are  unanimous  in  the  opinion  that  private 
property  cannot  be  taken  for  private  use." 

In  the  case  of  Clack  v.  White,  2  Swan's  (Tenn.)  540,  the  court 
say  :  "  Now,  the  statute  confers  power  upon  the  County  Court  to 
grant  a  right  of  way  against  the  will  of  the  person  who  owns 
the  land.  It  takes  from  him,  in  invitum,  a  part  of  his  private 
estate,  and  gives  it  to  another,  as  a  private  right,  for  such 
indemnity  as  a  jury  may  assess.  Now,  we  deny  that  any  such 
power  exists,  under  the  Constitution  of  the  State.  The  right 
to  private  property  is  under  the  protection  of  the  Constitution, 
and  is  to  be  held  as  sacred  and  inviolable.  The  legislature  has 
no  power  to  take  or  invade  it  for  any  mere  private  purpose,  or 
to  transfer  it  from  one  person  to  another  against  the  will  of  the 
owner,  whether  indemnity  be  provided  for  it  or  not.  The  will 
of  the  owner  is,  in  this  respect,  stronger  than  the  legislative 
power ;  and  if  he  refuses  to  grant  the  private  way,  we  are  not 
aware  of  any  power  by  which  he  may  be  enforced  to  grant  it." 

In  the  case  of  Sadler  v.  Langham,  34  Ala.  311,  the  court 
say,  "  the  legislature  cannot,  either  with  or  without  compensa- 
tion take  private  property  for  private  use."  And  the  court 
held  that  the  establishment  of  a  private  way  over  the  land  of 
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another,  under  the  statute  prescribing  the  mode,  conferred  no 
rights,  as  the  law  was  unconstitutional  and  void.  And  after 
the  statute  had  been  in  force  for  upward  of  twenty-five  years, 
in  the  case  of  Hoye  v.  Swan,  Md.  237,  the  court  lay  down 
the  rule  that  the  State  may  take  private  property  for  public  use, 
but  is  powerless  to  take  one  man's  land  and  give  it  to  another  ; 
that  it  cannot  do  so  any  more  than  a  citizen  can  grant  what  he 
does  not  own. 

In  the  case  of  the  Matter  of  Albany  street  in  the  city  of 
New  York,  11  Wend.  150,  the  court  held  that  the  city  could 
take  no  more  of  a  lot  than  was  necessary  for  a  street.  That 
an  act  authorizing  them  to  condemn  and  appropriate  the  lot  was 
unconstitutional  and  void,  when  such  lands  are  taken  without 
the  consent  of  the  owner.  In  the  case  of  the  People  v.  White, 
11  Barb.  26,  the  court  say,  "  the  taking  of  private  property, 
then,  can  only  be  justified,  when  it  is  taken  for  public  use,  and 
on  payment  of  just  compensation.  It  is  only  by  virtue  of  this 
principle,  and  under  this  restriction,  that  land  is  taken  for  pub- 
lic roads,  turnpikes,  railways,  etc.  All  are  placed  on  the  same 
footing,  and  are  subject  to  the  same  limitations.  The  right 
acquired  is  a  mere  easement,  or  servitude,  as  it  is  called  in  the 
civil  law — a  right  to  use — and  when  the  use  is  abandoned 
the  title  reverts  to  the  former  owner.  If  the  State  may  retain 
this  land,  compulsorily  taken,  after  it  has  been  abandoned  for 
the  purposes  of  a  canal,  it  may  sell  it  to  some  other  citizen. 
This  could  not  be  justified  under  a  permission  to  take  private 
property  for  public  use.  It  would  be  taking  the  property  of 
one  citizen  and  transferring  it  to  another.  In  other  words  it 
would  be  taking  private  property  for  private  or  individual  use ; 
and  it  would  be  a  plain  violation  of  the  constitutional  provision 
in  question,  and  a  gross  outrage  upon  the  rights  of  the  citizen." 

It  will  be  observed  that  this  question  was  decided  under  the 
provision  in  the  Constitution  of  New  York  which  declares  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation.  The  court  say  that  the  provision  was  recognized 
in  this  country  long  before  it  was  incorporated  in  their  Consti- 
tution.    The  court  say  it  was  unwritten  constitutional  law. 
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This  decision  was  preceded  by  the  decision  in  the  case  of  Tay- 
lor v.  Porter,  4  Hill,  140,  where  Mr.  Justice  Bronson  delivered 
the  opinion  of  the  court.  It  was  there  held  that  a  statute 
authorizing  a  private  road  to  be  laid  out  over  the  lands  of  a 
person  without  his  consent  is  unconstitutional  and  void. 

The  Supreme  Court  of  Missouri  (11  Mo.  513),  held  that  the 
statute  which  authorizes  the  condemnation  of  a  private  right  of 
way  was  not  unconstitutional.  The  court  say  that  this  is  not 
a  right  of  property,  but  merely  an  easement,  which  does  not 
conflict  in  the  slightest  degree  with  the  proprietorship  of  the 
owner.  And  it  was  upon  this  distinction  that  the  validity  of 
the  law  was  upheld.  This  case  would  seem  to  conflict  with 
that  of  Dickey  v.  Tennison.  But  this  latter  case  does  not  refer 
to  the  former,  and  it  was  probably  not  designed  to  overrule 
that  case,  as  the  court  lay  much  stress  upon  the  fact  that  the 
way  was  authorized  by  a  special  law,  authorizing  the  person 
desiring  the  way  to  make  out  the  report  to  the  County  Court, 
who  were  to  appoint  commissioners,  who  were  to  be  paid  by 
him,  and  were  to  pay  all  damages.  But  the  court  held  that  the 
fact  that  no  notice  of  the  assessment  of  damages  was  given 
rendered  the  whole  proceeding  void. 

In  the  case  of  McCauley  v.  Dunlap,  4  B.  Mon.  57,  the  court 
held  that,  to  grant  a  private  way  without  compensation  for 
damages,  was  unconstitutional.  But  the  court  remanded  the 
cause  for  further  proceedings  with  directions  for  a  further  trial. 

These,  so  far  as  we  have  had  time  for  examination,  are  the 
cases  in  which  the  principle  has  been  applied  under  constitu- 
tional provisions,  if  not  similar,  substantially  the  same  as  those 
contained  in  ours.  And  they  seem  to  fully  sustain  the  objection 
that  the  law  is  unconstitutional,  and  that  the  legislature  is 
powerless  to  afford  the  means  by  which  a  person  can  procure 
the  right  of  way  over  another  person's  lands  without  his  consent. 
His  right  seems  to  be  supreme,  except  where  it  is  needed  for 
public  use,  and  then  he  must  be  compensated  before  it  can  be 
taken. 

Nor  can  there  be  the  slightest  pretense  in  this  case  that  this 
way  was,  in  any  just  sense,  for  public  use.     It  was  alone  for 
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individual  or  private  use.  From  these  decisions,  the  doctrine 
seems  to  be  too  well  and  firmly  established,  whatever  may  have 
been  our  preconceived  opinions,  to  be  now  shaken.  And,  to 
hold  that  the  legislature  might  exercise  this  power,  would  doubt- 
less open  the  way  to  other  and  more  serious  encroachments 
upon  the  right  of  property,  which  was  designed  to  be  secured 
by  this  most  salutary  provision.  In  the  light  of  these  author- 
ities, we  feel  compelled  to  hold  this  provision  of  the  law  unconsti- 
tutional. And  the  judgment  of  the  court  below  must  be 
reversed.     Lawrence,  J.,  dissenting. 

Judgment  reversed. 


Matthew  McClaughry 

v. 

Andrew  M.  Cratzenberg. 

1.  Replevin — requisites  of  the  affidavit.  The  statute  requires  that  the  affi- 
davit for  a  writ  of  replevin,  shall  state,  in  positive  terms,  that  the  property  has 
not  been  taken  "  for  any  tax,  assessment  or  fine  levied  by  virtue  of  any  law  of 
this  State." 

2.  In  this  case  the  affidavit  stated  that  the  property  had  not  been  taken  for 
any  assessment  or  fine  levied  by  virtue  of  any  law  of  this  State,  nor  seized 
under  any  execution  or  attachment  against  the  goods  and  chattels  of  affiant, 
"  and  further,  that  the  same  has  not  been  taken  for  any  legal  tax,  as  this 
affiant  is  informed  and  believes."  Held,  the  affidavit  was  bad  in  not  stating, 
in  positive  terms,  that  the  property  had  not  been  taken  for  any  tax  levied  by 
virtue  of  any  law  of  this  State. 

3.  Validity  OP  TAX — cannot  be  questioned  in  replevin.  The  law  forbids  the 
consideration  of  the  question  of  the  legality  of  a  tax,  assessment  or  fine  levied 
under  any  law  standing  on  the  statute  book  of  this  State,  by  means  of  the 
action  of  replevin. 

4.  Same — may  be  questioned  in  action  of  trespass.  The  question  of  the  validity 
of  a  law  imposing  a  tax  may  be  presented  in  an  action  of  trespass,  and  if  an 
unconstitutional  law  has  been  enforced  against  the  plaintiff,  depriving  him  of 
his  property,  the  most  ample  redress  may  be  found  in  that  action. 

5.  Amendments — of  affidavit  in  replevin.  An  application  for  leave  to  amend 
an  affidavit  in  replevin  is  addressed  to  the  discretion  of  the  court. 

6.  Where  it  appears  from  the  original  affidavit  filed,  that  the  plaintiff  seeks 
to  present  in  the  action  the  question  of  the  validity  of  the  law  imposing  the 
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tax  under  which  the  property  was  taken  from  him,  the  court  may  properly 
refuse  to  allow  an  amendment,  even  though  the  plaintiff  proposes  so  to  amend 
the  affidavit  as  to  comply  with  the  statute,  because  the  court  can  see  that  a 
question  is  sought  to  be  raised  which  cannot  be  considered  in  this  action. 

7.  REPLEVIN — dismissal  of  suit.  Should  it  appear  in  any  stage  of  a  suit  in 
replevin,  that  a  question  of  taxation  is  involved,  and  the  constitutionality  of 
the  law  imposing  the  tax  was  the  hinge  on  which  the  case  turns,  the  court 
should  thereupon  dismiss  the  suit. 

Appeal  from  the  Circuit  Court  of  Hancock  county  ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

This  was  an  action  of  replevin,  and  the  questions  presented 
are,  first,  as  to  the  sufficiency  of  the  affidavit  filed,  which  did 
not,  in  positive  terms,  state  that  the  property  was  not  taken  by 
virtue  of  any  tax  levied  by  virtue  of  any  law  of  this  State,  but 
simply  that  it  was  not  taken  by  virtue  of  any  "  legal  tax"  ;  and, 
second,  whether  the  court  erred  in  refusing  leave  to  amend  the 
affidavit. 

Mr.  H.  W.  Draper,  for  the  appellant,  contended  that  the 
act  of  1845  amending  the  act  of  1827,  only  contemplates  that 
the  person  making  the  affidavit  for  a  writ  of  replevin  shall 
swear  that  the  property  has  not  been  taken  for  any  legal  tax. 
Kevised  Laws  of  1832-3,  p.  508,  §  1,  amended  March  3d,  1843 ; 
Purp.  Stat.  p.  868,  §  3.  An  illegal  tax  is  no  tax  at  all,  and  say- 
ing that  the  property  was  not  taken  for  any  "  legal  tax,"  is  equal 
to  saying  that  it  was  not  taken  for  any  "  tax  levied  by  virtue  of 
any  law  of  this  State,"  and  the  original  affidavit  was  in  sub- 
stance good. 

The  affidavit  is  not  the  foundation  of  the  suit,  and  the  court 
erred  in  refusing  the  affidavit  to  be  amended,  and  quashing  the 
writ.     1  Gilm.  35  ;  14  111.  122. 

Mr.  N.  Bushnell  and  Mr.  Jackson  Grimshaw,  for  the 
appellee. 

The  original  affidavit,  which  was  made  by  the  plaintiff  in 
person,  states  "  that  the  property  replevied  has  not  been  taken 
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for  any  legal  tax,  as  this  affiant  is  informed  and  believes."    This 
is  not  sufficient. 

I.  The  affidavit  in  replevin  must,  unless  otherwise  provided 
by  the  statute,  be  positive,  whether  made  by  the  plaintiff  or 
his  agent.  Here  it  is  made  by  the  plaintiff,  and  is  made,  not 
positively,  but  only  on  information  and  belief.  Eev.  Code  of 
1833,  p.  508,  §§  1,  6  ;  Laws  of  1838-9,  p.  77,  §  3 ;  Frinh  v. 
Flanegan,  1  Gilm.  37. 

II.  The  statute  requires  that  the  affidavit  shall  be  positive  as 
to  the  fact  that  the  property  has  not  been  taken  for  "  any  tax." 
The  affidavit  in  this  case  does  not  state  that  it  was  not  taken 
for  "  any  tax,"  but  only  that  it  was  not  taken  for  any  "  legal 
tax."  The  affidavit  is  required  by  the  statute  to  be  general 
without  qualification  ;  here  it  is  special,  exceptive  and  qualify- 
ing. It  impliedly  admits  that  it  has  been  taken  for  a  tax,  but 
insists  that,  for  some  reason  or  fact  not  sworn  to  and  not 
appearing,  it  is  not  legal ;  that,  by  argument  or  inference  from 
unknown  facts,  it  can  be  shown  to  be  illegal,  and,  therefore,  no 
tax.  This  is  swearing,  not  to  a  fact,  but  to  an  argument  or 
inference,  while  the  statute  requires  that  the  fact  itself  shall  be 
directly,  clearly,  and  positively  sworn  to.  This  affidavit  is  a 
mere  evasion  of  the  statute.  The  plaintiff  seeks  to  have  the 
court  infer  that  the  property  was  not  taken  for  any  tax,  while 
he  carefully  avoids  swearing  to  that  fact.  Frinh  v.  Flanegan, 
1  Glim.  35  ;  Campbell  v.  Head,  13  111.  122 ;  Cutler  v.  Rath- 
lone,  1  Hi:),  204. 

III.  The  affidavit  is  further  defective,  in  only  stating  that 
the  property  was  not  taken  "for  any  legal  tax."  This,  as 
already  observed,  admits  by  implication  that  it  was  taken  for  a 
tax,  but  denies  its  validity.  It  impliedly  admits,  therefore,  that 
it  was  taken  for  the  very  cause  for  which  the  statute  says  a 
party  shall  not  have  replevin.  If  it  was  taken  for  a  tax  actually 
levied  under  color  of  law,  it  is  a  tax  within  the  meaning  of  the 
act ;  and  if,  in  fact,  the  law  under  which  it  is  levied  is  invalid, 
the  party  must  seek  some  other  remedy  than  by  this  form  of 
action.  Otherwise,  the  object  of  the  replevin  act,  which  was 
to  prevent  the  collection  of  the  revenue  from  being  impeded  by 
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this  summary  proceeding,  would  be  entirely  overturned.  Any 
person  may  choose  to  consider  any  revenue  act  under  which  his 
property  is  taken  for  taxes  invalid,  and  replevy  the  property 
from  the  collector  on  the  oath  that  it  is  not  a  "  legal  tax."  If 
this  is  to  be  the  rule,  how  long  can  the  collection  of  taxes  be 
promptly  enforced  ?  It  was  the  object  of  the  statute  to  deny 
this  summary  and  embarrassing  remedy  in  respect  to  taxes 
levied  under  color  of  law.  If  the  law  is  in  fact  invalid,  the 
party  is  left  to  some  other  appropriate  remedy.  Every  act  of 
the  legislature  is  presumed  to  be  valid  till  otherwise  judicially 
decided.  Until  so  decided,  every  good  citizen  is  required  to  con- 
form to  it ;  and  surely  the  court  will  not  give  the  replevin  act 
a  construction  in  respect  to  matters  arising  under  positive  legis- 
lative acts  which  will  furnish  a  constant  temptation  to  parties 
to  tamper  with  their  consciences,  by  swearing  to  facts  which,  at 
the  time  of  the  oath,  cannot  possibly  be  known  to  them,  which 
at  best  are  doubtful,  and  of  which  they  can  have  no  positive 
knowledge  till  made  certain  by  the  decision  of  a  competent 
court.  Such  a  construction,  once  made,  applies  as  well  to  the 
public  revenue  as  to  all  other  taxes,  general  or  special ;  and 
introduces  a  principle  no  less  subversive  of  the  policy  of  the 
replevin  act  than  of  the  public  interest,  which  requires  the  cer- 
tain and  prompt  collection  of  the  public  revenue,  by  virtue  of 
which  the  government  exists.  We  deny,  therefore,  that  replevin 
lies  to  take  from  the  possession  of  the  collector  property  seized 
by  him  for  taxes  levied  by  virtue  of  an  act  of  the  legislature, 
while  it  remains  in  apparent  force  and  in  advance  of  any 
judicial  decision  as  to  its  validity.  If  the  law  is  in  fact  invalid, 
the  injured  party  has  other  sufficient  and  appropriate  remedies  ; 
but  this  one  is  by  reason  and  the  replevin  act  equally  denied 
to  him. 

IY.  The  court  committed  no  error  in  refusing  to  permit  the 
plaintiff  to  file  an  amended  affidavit.  This  court  has  in  numer- 
ous cases  decided  that  in  courts  of  law,  where  no  statute  inter- 
poses to  prevent,  amendments  are  in  the  discretion  of  the  court, 
to  be  allowed  or  refused,  as  the  court  may  consider  conducive 
to  justice  under  the  circumstances  of  each  case ;  and  that  the 
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decisions  of  the  court  in  the  exercise  of  this  discretion  cannot 
be  assigned  for  error.  This  rule  does  not  apply  to  mere  clerical 
errors,  which  may  be  amended  at  any  time.  The  State  v. 
Buckmaster,  Breese  (new  ed.),  1 76,  and  notes ;  Ballance  v. 
Curtenius,  3  Gilm.  453,  454;  Phillips  v.  Dana,  1  Scam. 
498 ;  Lansing  v.  Birge,  2  id.  375 ;  McBain  v.  ffliloe,  13  111. 
80 ;  Campbell  v.  Head,  13  id.  126 ;  Miller  v.  Mitzgar,  16  id. 
390  ;  Brown  v.  Smith,  24  id.  196 ;  Jackson  v.  Warren,  32 
id.  337. 

The  dictum  in  the  case  of  Frink  v.  Flanegan,  1  Gilm.  35,  is 
opposed  to  the  whole  current  of  the  decisions  of  this  court 
before  and  since.  The  question  of  error  on  the  amendment 
was  not  really  before  the  court.  That  question  had  been 
waived  by  the  defendant  appearing  and  pleading  to  the  action, 
and  the  case  was  rightly  decided  on  that  ground.  The  ques- 
tion of  discretion  was  not  presented  in  the  argument  of  that 
case,  nor  was  it  passed  upon  or  noticed  by  the  court.  It  was 
treated  as  a  question  of  power  merely.  So  it  was  with  the  case 
of  Cutler  v.  Rathbone,  1  Hill,  204,  referred  to  in  that  case. 
That  was  an  application  to  the  court  to  amend,  and  the  ques- 
tion was,  whether  the  court  to  which  the  application  was  made 
had  the  power  to  allow  the  amendment.  No  question  did  or 
could  arise  in  the  case  whether  it  was  an  error  for  an  inferior 
court  to  refuse  the  application  ;  for  there  was  no  pretense  that 
any  such  application  was  made  in  the  inferior  court,  and  the 
final  order  shows  there  was  not. 

Y.  The  Circuit  Court  wisely  exercised  its  discretion  in  this. 
The  facts  before  the  court  on  the  hearing  of  the  motion  for  leave 
to  file  the  amended  affidavit,  show  that  the  whole  object  of  the 
suit  was  to  replevy  property  taken  for  a  tax  levied  under  color 
of  a  legislative  act.  We  have  already  endeavored  to  show  that 
replevin  does  not  lie  in  such  a  case,  irrespective  of  the  question 
whether  the  law  may  be  subsequently  held  to  be  valid  or 
invalid.  If  this  is  so,  what  good  reason  can  be  given  for  allow- 
ing an  amendment  which,  the  court  could  see,  from  the  facts 
before  it,  must  be  unavailing  to  the  party?  And  what  good 
reason  can  be  assigned  for  now  revising  that  decision,  and  send- 
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ing  the  parties  back  to  further  litigate  and  multiply  costs,  with 
the  same  result  in  the  end  ? 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  brought  in  the  Circuit  Court 
of  Hancock  county  by  Matthew  McClaughry  against  Andrew 
M.  Cratzenberg. 

The  affidavit,  on  suing  out  the  writ  of  replevin,  stated  that 
affiant  was  the  owner  of  one  sorrel  mare,  one  bay  mare  and  one 
male  colt,  worth  three  hundred  dollars,  and  that  the  same  were 
taken  out  of  his  possession  by  the  defendant  and  detained  by 
him  ;  that  the  property  had  not  been  taken  for  any  assessment 
or  fine  levied  by  virtue  of  any  law  of  this  State,  nor  seized 
under  any  execution  or  attachment  against  the  goods  and  chat- 
tels of  affiant ;  "  and  further,  that  the  same  has  not  been  taken 
for  any  legal  tax,  as  this  affiant  is  informed  and  believes."  A 
writ  was  duly  issued  on  the  27th  of  June,  1865,  the  day  the 
affidavit  was  made,  and  a  declaration  filed  in  proper  time. 

At  the  October  Term,  1865,  of  the  court,  the  defendant 
entered  a  motion  to  quash  the  writ  for  want  of  a  sufficient  affi- 
davit, he  insisting  the  same  was  defective  in  omitting  to  state 
that  the  property  was  not  taken  for  any  tax  levied  by  virtue  of 
any  law  of  this  State ;  that  the  affidavit  contained  a  negative 
pregnant,  and.  in  grammatical  and  legal  effect,  admits  that  the 
property  was  taken  by  the  defendant,  by  virtue  and  under  color 
of  an  actual  tax  levied ;  and  that  the  plaintiff  did  not  swear 
positively,  but  only  as  to  his  belief. 

Whereupon,  the  plaintiff  entered  a  cross  motion  for  leave  to 
amend  the  affidavit,  and  presented  to  the  court  an  amended 
affidavit,  stating  therein  that  the  property  was  not  taken  for 
any  tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of  this 
State,  nor  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  affiant. 

These  several  motions  coming  on  to  be  heard  at  the  same 
time,  the  court  denied  the  cross  motion  to  amend  the  affidavit, 
and  allowed  the  motion  to  quash  the  writ  and  rendered  judg 
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uient  for  the  defendant  for  a  return  of  the  property  and  for 
costs,  to  all  which  the  plaintiff  excepted. 

The  cause  is  brought  here  by  writ  of  error,  and  these  rulings 
assigned  as  error. 

In  the  outset,  it  may  be  stated,  the  court,  adjudging  the  affi- 
davit defective,  and  refusing  leave  to  file  an  amended  affidavit, 
could  do  no  less  than  dismiss  the  suit  and  order  a  return  of  the 
property.  No  other  judgment  could  be  rendered  as  the  case 
stood.  The  only  questions,  therefore,  before  us,  are :  First,  as 
to  the  sufficiency  of  the  affidavit ;  second,  as  to  the  refusal  of 
the  court  to  permit  the  amended  affidavit  to  be  filed. 

To  test  the  first  question,  reference  must  be  had  to  the  statute 
relating  to  the  action  of  replevin.  With  its  provisions  all  are 
familiar.  The  party  seeking  the  writ  must,  by  himself  or  agent, 
make  oath,  among  other  matters,  that  the  property  has  not 
been  taken  "  for  any  tax,  assessment  or  fine,  levied  by  virtue  of 
any  law  of  this  State,"  etc.     Scates'  Comp.  226. 

The  departure  from  the  requirement  of  this  statute,  in  the 
affidavit  originally  made,  is  very  palpable.  The  statute  requires 
the  affidavit  shall  state,  in  positive  terms,  that  the  property 
was  not  taken  "  for  any  tax,  assessment  or  fine,  levied  by  virtue 
of  any  law  of  this  State."  The  affidavit  states  that  the  prop- 
erty was  not  taken  for  any  assessment  or  fine,  levied  by  virtue 
of  any  law  of  this  State,  nor  seized  under  any  execution,  etc. ; 
and,  in  conclusion,  states  "  that  the  same  has  not  been  taken 
for  any  legal  tax,  as  affiant  is  informed  and  believes."  The 
effect  of  the  affidavit,  or,  rather,  the  implication  from  it,  is, 
unquestionably,  that  the  property  of  affiant  had  been  taken  for 
a  tax  of  some  description,  and  some  person  had  informed  him, 
and  he  believed  the  information,  that  the  tax,  by  virtue  of 
which  it  was  taken,  was  not  a  legal  tax.  The  affidavit  means 
nothing  else  but  this,  and  brings  up  a  question,  which  the 
policy  of  the  very  law  whose  aid  affiant  seeks  declares  shall  not 
be  raised  by  the  action  of  replevin.  It  is  the  policy  of  the 
State  that  the  execution  of  its  revenue  laws  shall  not  be  stayed 
by  this  writ.  Disastrous,  indeed,  would  be  the  consequences 
to  the  public  was  it  allowed  to  every  taxable  inhabitant,  whc 
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may  have  conceived  the  notion  that  a  law  of  general  applica- 
tion, imposing  taxes,  is  void,  and,  therefore,  he  shall  be  per* 
mitted  to  arrest  its  operation,  and  thus  break  down  the  financial 
system  of  the  State.  If  one  may  do  it,  a  whole  community 
may,  and  ruin  and  disgrace  would  inevitably  follow  the  extinc- 
tion of  our  State  credit  thus  brought  about.  The  law  forbids 
the  consideration  of  the  question  of  the  legality  of  a  tax,  assess- 
ment or  fine,  levied  under  any  law  standing  on  the  statute  book 
of  the  State,  by  means  of  the  action  of  replevin,  and  for  the 
reasons  we  have  given. 

The  affidavit  not  being  positive  in  its  terms,  and  containing 
no  averment  that  the  property  was  not  taken  for  "  any  tax, 
assessment  or  fine  levied  by  virtue  of  any  law  of  this  State," 
was  so  defective  as  to  justify  the  court  in  quashing  the  writ 
which  issued  on  it. 

As  to  the  refusal  of  the  court  to  allow  the  amended  affidavit 
to  be  filed,  there  can  be  no  doubt  about  that  question,  from 
what  we  have  already  said. 

The  court  was  informed  by  the  original  affidavit,  of  the  design 
of  affiant,  which  was  to  test  the  constitutionality  of  a  cer- 
tain act  of  the  general  assembly  authorizing  the  levy  of  a  town 
tax  for  a  special  purpose.  The  amended  affidavit,  if  filed,  and 
a  trial  had,  would  have  presented  the  same  question,  so  that  if 
the  original  affidavit  had  strictly  complied  with  the  statute,  the 
effort  would  have  been  vain  and  fruitless,  for  the  court  would 
have  been  compelled  to  dismiss  the  suit  the  very  moment  it 
was  shown  a  question  of  taxation  was  involved,  and  the  consti- 
tutionality of  the  law  imposing  the  tax  was  the  hinge  on  which 
the  case  turned.  It  was  therefore  wholly  immaterial,  what  dis- 
position the  court  made  of  the  motion  to  file  the  amended 
affidavit ;  the  question  sought  to  be  raised  in  the  action  could 
not  under  any  circumstances  be  entertained,  and,  moreover,  it 
was  a  motion  addressed  to  the  discretion  of  the  court. 

But  the  plaintiff  is  by  no  means  remediless.  Though,  from 
motives  of  public  policy,  he  is  inhibited  from  raising  the  ques- 
tion of  the  validity  of  a  law  imposing  a  tax  by  a  resort  to  the 
action  of  replevin,  he  yet  has  a  remedy  by  action  of  trespass, 
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in  which,  under  a  proper  state  of  pleading,  the  question  can  be 
fully  presented,  and,  if  an  unconstitutional  law  has  been 
enforced  against  him,  depriving  him  of  his  property,  the  most 
ample  redress  may  be  found  in  that  action. 

On  the  question  sought  to  be  raised  we  have  formed  no 
opinion,  nor  shall  we  until  a  proper  case  is  presented. 

We  are  entirely  satisfied,  the  Circuit  Court  decided  correctly 

in  refusing  to  allow  the  amended  affidavit,  and  in  quashing  the 

writ  for  the  insufficiency  of  the  original  affidavit,  and  accord 

ingly  affirm  the  judgment. 

Judgment  affirmed. 


Narcisse  Rivard  et  al. 

v. 
Reuben  G.  Gardner. 

1.  Idem  sonans.  Where  a  bill  was  filed  against  defendants  by  the  name 
of  Sinclair,  and  the  process  issued  against  them  under  the  name  of  St.  Clair, 
and  was  returned  served  upon  them  under  the  latter  name,  Held,  that  these 
names  in  ordinary  enunciation  are  not  distinguishable,  and  the  doctrine  of  idem 
tonans  is  applicable,  and  there  is  no  variance. 

2.  Officer — deject  in  return  of  on  summons  cured  by  the  decree.  Where  the 
return  of  the  sheriff  on  the  summons  does  not  show  the  date  of  the  service,  but 
the  decree  of  the  court  recites  "  that  the  defendants  were  duly  served,"  such 
recital  cures  the  defect  in  the  return. 

3.  False  return — -parol  evidence.  When  a  writ  is  returned  by  an  officer 
as  duly  served,  the  defendant  is  estopped  from  contradicting  such  return,  as 
against  third  persons  who  have  acquired  rights  under  the  judgment  of  the  court. 

4.  Same — remedy  of  the  party  injured.  In  such  case,  the  remedy  of  the 
Injured  party  is  by  an  action  against  the  officer  for  a  false  return. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 

Mr.  "W.  H.  Herndon,  for  the  plaintiff  in  error. 

Messrs.  Edwards  &  Hay,  for  the  defendant  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  the  plaintiff's  in 
error,  in  which  a  verdict  and  judgment  were  rendered  against 
them  in  the  Circuit  Court,  whereupon  they  sued  out  a  writ  of 
error.  The  plaintiffs,  on  the  trial,  deraigned  title  from  the  gov^ 
ernment  to  one  John  Sinclair,  and  then  put  in  evidence  a  deed 
from  John  Sinclair  to  themselves,  bearing  date  November  5, 
1851.  The  defendants  then  offered  the  record  of  a  suit  in  chan- 
cery in  the  Circuit  Court  of  Sangamon  county,  in  which  county 
the  land  is  situate.  The  suit  was  brought  at  the  June  Term, 
1853,  by  said  John  Sinclair  against  the  plaintiffs  in  error,  who 
were  his  children,  for  the  purpose  of  setting  aside  said  deed 
offered  by  the  plaintiffs  in  evidence.  At  the  August  Term, 
1853,  the  court  pronounced  a  decree  annulling  the  deed.  To 
the  introduction  of  this  record  in  evidence,  the  plaintiffs  objected 
upon  several  grounds,  which  we  will  consider  in  their  order. 

The  bill  was  filed  against  the  defendants  by  the  name  of  Sin- 
clair, but  process  issued  against  them  under  the  name  of  St. 
Clair,  and  was  returned  served  upon  them  under  the  latter 
name.  It  is  urged  that  this  summons  ran  against  different  par- 
ties from  those  named  in  the  bill,  and  must  be  presumed  to  have 
been  served  on  different  parties,  and  hence  the  court  acquired 
no  jurisdiction.  On  looking  through  the  record,  we  find  the 
names  of  both  the  complainant  and  defendants  are  written  some- 
times in  the  one  mode  and  sometimes  in  the  other,  and  it  seems 
to  us  a  clear  case  for  the  application  of  the  principle  of  idem 
sonans.  When  spoken  with  ordinary  rapidity  of  utterance,  an 
unobservant  ear  would  not  mark  the  difference  between  them. 
A  difference  of  sound  there  undoubtedly  is,  when  the  words  are 
carefully  enunciated,  as  there  is  in  very  many  instances  which 
courts  regard  as  idem  sonans.  But  it  is  to  an  ordinary  and 
familiar  utterance  that  the  rule  applies,  and  not  to  one  carefully 
intended  to  discriminate  the  difference  of  sound.  Moreover, 
the  two  names  we  understand  to  be  really  the  same,  one  being 
the  French  form  and  the  other  the  English.  We  believe  the 
name  to  be  properly  French,  and  the  prefix  of  Saint  to  have 
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been  gradually  corrupted  into  its  present  orthography,  though 
even  now  the  forms  are  sometimes  used  interchangeably,  as  they 
were  in  the  record  before  us.  The  doctrine  of  idem,  sonans  was 
applied  in  Barnes  v.  The  People,  18  111.  52,  to  the  names  of 
Dugald  and  Dougal,  and  the  difference  of  sound  between  them, 
when  uttered  in  ordinary  conversation,  is  certainly  as  great  a8 
between  St.  Clair  and  Sinclair. 

It  is  next  objected  that  the  return  of  the  sheriff,  upon  the 
summons,  does  not  show  the  date  of  service,  and,  non  constat, 
that  the  court  had  jurisdiction  to  pronounce  a  decree  at  the 
time  it  did  so.  The  decree,  however,  recites  that  the  defend- 
ants were  duly  served,  and,  on  the  authority  of  Banks  v.  Banks, 
31  111.  162 ;  Reddick  v.  State  Bank,  27  id.  145,  and  Timmer- 
man  v.  Phelps,  27  id.  496,  this  recital  in  the  decree  cures  the 
defect  in  the  return.  Although  the  return  was  without  date 
we  must  suppose  the  court  was  satisfied,  in  some  legitimate 
mode,  that  the  service  was  in  season.  It  may,  for  example, 
have  been  shown  to  the  court,  by  oral  evidence,  when  the  writ 
was  served,  or  it  may  have  appeared  by  the  filing  mark  that  it 
had  been  returned  to  the  clerk  more  than  ten  days  prior  to  the 
commencement  of  the  term.  In  indulging  in  presumptions  in 
support  of  the  recital,  by  the  court,  it  is  to  be  observed  that  we 
presume  nothing  against  the  return  of  the  sheriff,  but  consist- 
ently with  it. 

The  plaintiffs,  in  further  support  of  their  objection  to  the 
record,  and  for  the  purpose  of  showing  the  defendants  had 
ntfver,  in  fact,  been  served,  offered  some  testimony  of  a  nega- 
tive and  unsatisfactory  character,  and  then  put  upon  the  stand 
the  sheriff  in  whose  name  the  return  was  made,  and  offered  to 
prove  by  him  that  the  writ  had  never  been  served,  and  that  a 
deputy  had  been  bribed  to  make  a  false  return.  The  court 
excluded  this  evidence,  as  well  as  that  already  received.  This 
decision  of  the  court  is  assigned  for  error. 

Whether  the  recital,  in  a  decree,  of  jurisdictional  facts,  can 
be  contradicted  in  a  collateral  proceeding,  is  a  question  about 
which  American  courts  have  widely  differed.  In  this  court  it 
can  hardly  be  considered  a  settled  question,  as  the  case  pf 
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Goudy  v.  Hall,  30  111.  109,  in  which  the  merely  prima  facie 
character  of  such  recitals  is  asserted,  is  not  reconcilable  with 
Bimelar  v.  Dawson,  4  Scam.  536,  and  Welch  v.  Sykes,  3  Gilm. 
197.  In  Goudy  v.  Hall,  however,  the  illustrations  of  the  court 
are  drawn  from  cases  in  which  the  recitals  in  the  decree  could 
be  contradicted  by  other  portions  of  the  record,  and  a  distinc- 
tion may  well  be  taken  between  cases  of  that  character  and  one 
in  which  it  is  sought  to  impeach  a  judgment  by  parol  evidence. 
The  question,  in  the  case  at  bar,  is  similar,  but  not  quite  the 
same.  It  is  not  sought  to  directly  impeach  the  recitals  of  a 
decree,  but  to  contradict  the  return  of  a  sheriff.  This  question 
has  been  once  before  this  court,  in  the  case  of  Owens  v. 
Manstead,  22  111.  161,  and  parol  evidence  was  then  held 
admissible  for  that  purpose.  But  that  was  not  a  case  where 
the  rights  of  third  persons  had  intervened  upon  the  faith  of  the 
record.  It  was  a  bill  brought  by  the  defendant  in  an  execution 
against  the  plaintiff  to  enjoin  its  collection,  upon  the  ground 
that  the  service  and  return  were  fraudulent  and  false,  and  that 
nothing  was,  in  fact,  due  to  the  party  who  had  obtained  the 
judgment.  None  but  the  parties  to  the  judgment  could  be 
affected  by  the  impeachment  of  the  sheriff's  return,  and  we  see 
no  reason  to  doubt  the  correctness  of  that  decision,  though  we 
are  not  disposed  to  extend  it.  But  very  different  is  the  case  at 
bar.  It  is  now  sought  to  divest  the  title  of  third  persons 
acquired  upon  the  faith  of  a  judicial  decree,  pronounced  upon 
the  return  of  a  summons  showing  personal  service  twelve  years 
since,  by  parol  evidence,  that  such  return  was  false.  The 
danger  of  permitting  such  a  practice  is  forcibly  illustrated  in 
the  very  record  before  us.  Francis,  one  of  the  witnesses  who 
was  sworn  on  the  trial,  and  who  had  been  an  adult  party 
defendant  in  the  chancery  suit,  as  to  when  the  sheriff  had 
returned  a  personal  service,  testified  that  he  had  never  heard 
of  said  chancery  suit  until  lately,  and  did  not  believe  he  had 
ever  been  served,  and  yet  the  record  shows  that  he  was 
examined,  as  a  witness,  before  the  master,  in  the  chancery 
suit,  and  his  testimony  is  fully  reported.  We  have  no  reason 
*-o  suppose  he  did  not  swear,  on  the  trial  of  this  cause,  with  per- 
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feet  honesty  of  purpose,  yet  his  testimony  shows  none  the  less 
strikingly  the  danger  of  balancing  the  imperfect  memory  of 
witnesses  against  the  verity  of  a  record. 

The  general  current  of  American  authority  is  undoubtedly  in 
favor  of  holding  the  return  conclusive  as  against  the  sheriff  and 
the  parties.  It  has  been  so  adjudged  in  Slayton  v.  Inhabitants 
of  Chester,  4  Mass.  478  ;  Dillen  v.  Roberts,  13  S.  &  R.  60 ; 
Stinson  v.  Snow,  1  Fair.  263  ;  Lewis  v.  Blair,  1  N.  H.  68 ; 
Zion's  Church  v.  St.  Peter's  Church,  5  Watts  &  S.  215; 
Wheeler  v.  Lampman,  14  J.  R.  481 ;  Hunter  v.  Kirk,  4  Hawks 
277  ;  Rose  v.  Ford,  2  Pike,  26,  and  in  other  cases.  A  different 
rule  has  been  held  in  Butts  v.  Francis,  4  Conn.  424  ;  Watson 
v.  Watson,  6  id.  334.  But  in  the  last  case  the  court  speak  of 
their  rule  as  an  admitted  departure  from  the  common  law,  and 
as  peculiar  to  that  State. 

We  entertain  no  doubt  that  the  rule  forbidding  the  return  to 
oe  contradicted,  as  against  third  persons  who  have  acquired 
rights  under  the  judgment  of  the  court,  rests  upon  the  sounder 
reason.  The  importance  of  the  rule  as  a  question  of  public 
policy  upon  which  the  principles  of  law  are  designed  to  rest,  is 
most  apparent.  The  public  should  be  permitted  to  purchase 
property  sold  under  the  judgment  or  decree  of  a  court,  without 
the  apprehension  that  at  some  distant  day  their  titles  may  be 
divested  by  parol  testimony  that  the  return  of  the  officer,  upon 
which  such  judgment  was  rendered  w  as  falsely  made.  The  courts 
should  hesitate  long  before  offering  such  temptations  to  perjury 
as  would  be  presented  by  opening  the  door  to  such  evidence.  It 
is  unquestionably  a  great  hardship  that  a  person  should  lose  his 
property  in  consequence  of  a  judicial  proceeding  of  which  he 
had  no  notice.  But  all  lawyers  know,  as  a  matter  of  fact,  that 
such  instances  are  of  very  rare  occurrence.  As  an  evidence  of 
this,  the  present  case  is  the  first  in  the  Illinois  Reports  in  which 
this  question  has  been  raised,  and  even  here  we  do  not  know 
what  facts  the  evidence,  if  it  had  been  received,  would  have 
disclosed.  Sheriffs  are  restrained  from  making  a  false  return, 
not  only  by  their  official  oaths  and  duty,  but  by  the  fear  of 
liability  for  themselves  and  their  securities  upon  their  official 
9 — 39th  III. 
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bonds.  If,  nevertheless,  they  do  make  a  false  return,  the 
injured  party  has  his  action.  The  remedy  may  not  always  be 
complete,  but  courts  cannot  always  furnish  a  perfect  remedy 
for  wrong.  Like  individuals  they  have  sometimes  only  a  choice 
of  evils,  and  we  are  satisfied  there  is  less  evil  in  the  very  few 
instances  where  property  may  be  lost  through  a  false  return,  in 
leaving  the  injured  party  to  his  action  against  the  officer,  than 
there  would  be  in  unsettling  public  faith  in  judicia]  records, 
destroying  titles  acquired  under  the  sanctity  of  judicial  proceed- 
ings, and  offering  a  most  dangerous  temptation  to  perjury  in 
our  courts. 

We  are  of  the  opinion  that  the  Circuit  Court  decided  prop- 
erly in  excluding  the  parol  evidence,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


The  People  of  the  State  op  Illinois 
v.    ' 
Tobias  S.  Bradley  et  al. 

1.  Taxation  by  the  State — origin  of  the  power.  The  power  of  taxation 
by  the  States  was  not  derived  from,  nor  does  it  depend  upon  the  federal  govern- 
ment, and  may  be  exercised  without  limit  upon  all  persons  and  property  within 
the  State,  except  so  far  as  it  is  restricted  by  the  federal  Constitution. 

2.  Same — how  far  restricted  by  the  federal  Constitution.  The  federal  Consti- 
tution limits  the  power  of  taxation  by  a  State  in  express  terms  as  to  imports 
and  exports,  and  by  implication,  as  to  those  instruments  employed  by  the  gen- 
eral government  to  carry  out  its  authority,  and  the  operation  of  such  instru- 
ments ;  but  it  in  no  wise  prohibits  the  taxation  of  the  property  of  those 
instruments. 

3.  Taxation  op  National  bank  stock  by  the  State.  The  bonds  of  the 
federal  government  are  instruments  used  in  aid  of  its  authority,  and  cannot  be 
taxed  ;  but  when  converted  into  bank  stock,  such  stock  becomes  the  property  of 
those  instruments,  and  represents  the  interest  of  the  particular  shareholder 
owning  such  stock,  and  is  subject  to  taxation  by  the  State. 

4.  The  shares  of  stock  held  by  a  person  in  the  capital  stock  of  a  national 
bank,  constitute  his  interest  in  the  bank,  and  such  interest  is  liable  to  assess 
ment  and  taxation  under  the  laws  of  the  State.     It  is  a  subject  over  which  the 
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sovereign  power  of  the  State  extends,  and  this  power  exists  by  virtue  of 
authority  inherent  in  the  State  itself,  and  cannot  be  directed  or  controlled  in 
its  exercise  by  the  general  government. 

5.  Taxation — must  be  equal  and  imposed  according  to  value.  Under  the  Con- 
stitution and  laws  of  this  State,  the  rate  of  taxation  as  to  every  species  of 
taxable  property  must  be  equal,  and  must  be  imposed  according  to  value. 

6.  Same — as  between  State  and  national  banks.  The  shares  of  stock  in  our 
State  banks  are  liable  to  taxation,  without  regard  to  the  character  of  the  bonds 
deposited  with  the  auditor  ;  and,  as  between  these  banks  and  national  banks 
the  rate  of  taxation  is  the  same,  and  such  equality  is  not  affected  by  the  fact 
that  the  taxes  are  assessed  against  the  corporation  in  the  case  of  State  banks, 
and  against  the  individual  stockholder  in  the  case  of  national  banks. 

7.  The  term  "  investment  in  stocks,"  used  in  the  tenth  section  of  the 
revenue  law  of  1853,  embraces  within  its  meaning  shares  in  the  capital  stock 
of  banks  and  banking  associations,  and  includes  as  well  shares  in  the  capital 
stock  of  national  banks. 

8.  Mr.  Justice  Lawhence  concurs  in  the  decision  of  this  case,  but  not  in 
all  of  the  propositions  expressed  in  the  opinion  of  a  majority  of  the  court. 
His  concurrence  is  based  upon  these  considerations :  The  bonds  issued  by  the 
general  government  are  not  taxable  by  the  State  ;  but  that  government  had 
the  clear  right,  which  it  exercised  in  the  banking  law,  passed  by  congress, 
June  3, 1864,  in  offering  the  holders  of  these  bonds  the  privilege  of  making 
them  the  basis  of  banking,  to  annex  to  the  exercise  of  this  franchise  the  con- 
dition that  the  shares  of  bank  stock  created  under  the  act  should  be  subject  to 
State  taxation.  Not  that  this  was  a  grant  of  power  to  the  State,  but  conceding 
that  the  government  had  the  power  to  exempt  this  stock  from  State  taxation, 
yet  it  explicitly  disclaims  the  intent  to  do  so.  Such  bondholders  as  seek  to 
exercise  this  franchise  must  do  so  subject  to  the  condition  on  that  subject. 


This  cause  was  brought  into  this  court,  by  the  auditor  of  the 
State,  under  the  provision  of  section  thirty-three,  of  the  act  of 
1863,  relating  to  the  assessment  of  property  in  counties  adopt- 
ing the  township  organization.  The  cause  comes  up  from 
Peoria  county,  and  the  facts  in  the  case  are  fully  stated  in  the 
opinion  of  the  court. 

Messrs.  Hat  &  Ctjllom,  for  the  auditor. 


Messrs.  McCoy  &  Pratt,  and  Mr.  J.  M.  Walker,  for  the 
defendants. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 


It  appears  from  the  record  in  this  case,  that  the  assessor  for 
the  town  of  Peoria,  assessed  the  shareholders  of  the  first  and 
second  national  banks  in  the  city  of  Peoria,  for  taxation  in  the 
year  1865,  on  all  of  the  shares  severally  held  by  them,  at 
their  par  value.  At  the  annual  meeting  of  the  board  of 
supervisors  of  the  county  held  in  the  following  September, 
defendants  in  error,  for  themselves  and  the  other  shareholders, 
appeared  before  the  board  and  applied  to  have  these  assess- 
ments abated,  and  stricken  from  the  assessment  roll,  upon  the 
ground  that  such  shares  were  not  liable  to  be  taxed,  under  or 
by  virtue  of  State  authority.  On  the  hearing  of  the  applica- 
tion, it  was  proved  that  these  banks  were  organized  in  the 
year  1863.  That  as  fast  as  the  banks  received  their  capital 
6tock  from  the  shareholders,  or  profits  were  accumulated,  both 
the  capital  and  the  profits  were  invested  in  bonds  of  the  United 
States  government,  issued  under  the  act  of  congress  of  the  25th 
of  February,  1862,  and  that  they  remained  thus  invested. 

That  on  the  third  day  of  June,  1864,  and  previous  to  the 
passage  of  the  national  banking  law  of  that  date,  the  entire 
capital  and  profits  of  these  banks  were  permanently  invested  in 
such  bonds.  On  this  evidence,  the  board  of  supervisors,  being 
of  the  opinion  that  these  shares  were  not  subject  to  State  taxa- 
tion, granted  the  application,  and  ordered  the  entire  assessment 
to  be  stricken  from  the  roll  of  taxable  property.  The  clerk  of 
the  County  Court,  thereupon  certified  the  record  and  proceed- 
ings, with  the  order  entered  by  the  board  of  supervisors,  to  the 
auditor  of  public  accounts  for  his  approval.  The  auditor,  how- 
ever, disapproving  of  the  action  of  the  board,  brings  the  case  to 
this  court  for  determination. 

The  exemption  claimed  for  these  shares  from  taxation  is 
based  upon  the  ground,  that  these  banks  are  instruments, 
created  and  employed  by  the  general  government  to  carry  into 
effect  the  purposes  for  which  it  was  organized.  And  in  sup- 
port of  this  position  the  cases  of  McCulloch  v.  The  State  of 
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Maryland,  4  Wheat.  316,  and  0 shorn  v.  The  United  States 
Bank,  9  Wheat.  738,  are  referred  to  as  decisive  of  the  question. 
The  first  of  these  cases  arose  upon  a  prosecution  under  a  statute 
of  the  State  of  Maryland,  imposing  a  fine  upon  the  officers  of 
the  bank,  for  issuing  bills  without  paying  a  specific  tax  on  each, 
fixed  by  the  act.  The  payment  of  this  tax  was  refused,  and  a 
prosecution  was  instituted  for  the  recovery  of  the  penalty,  and 
the  case  was  eventually  taken  to  the  Supreme  Court  of  the 
United  States  and  determined.  The  court  held  that,  as 
the  United  States  Bank  was  created  by  the  general  govern- 
ment, and  employed  as  an  instrument  which  was  proper  and 
necessary  to  carry  into  effect  the  powers  of  government,  neither 
it  nor  its  operations  were  liable  to  taxation  by  State  authority. 

In  the  case  of  0 shorn  v.  The  United  States  Bank,  the  court 
reviewed  their  former  decision.  They  in  that  case  held  that, 
whilst  the  general  government  is  powerless  to  create  a  private 
corporation  for  the  transaction  of  private  trade  or  business,  it 
has  the  power  to  create  a  bank,  to  be  employed  as  a  fiscal  agent 
of  the  government,  as  its  primary  object,  and  that  if,  in  doing 
so,  banking  powers  are  conferred,  by  which  profits  inure  to  the 
shareholders,  by  banking  and  other  operations  incident  to  such 
institutions,  that  will  not  change  its  character.  And  the  court 
say  :  "  The  whole  opinion  of  the  court,  in  the  case  of  McCul- 
loch  v.  The  State  of  Maryland,  is  founded  on  and  sustained  by 
the  idea  that  the  bank  is  an  instrument  which  is  "  necessary 
and  proper  for  carrying  into  effect  the  powers  vested  in  the 
government  of  the  United  States."  The  court  also  say  that, 
a  "  mere  private  corporation,  engaged  in  its  own  business,  with 
its  own  views,  would  certainly  be  subject  to  the  taxing  powers 
of  the  State,  as  any  individual  would  be ;  and  the  casual  cir- 
cumstance of  its  being  employed  by  the  government  in  the 
transaction  of  its  fiscal  affairs,  would  no  more  exempt  its  private 
dusiness  from  the  operation  of  that  power  than  it  would  exempt 
the  private  business  of  any  individual  employed  in  the  same 
manner." 

In  the  case  of  McCulloeh  v.  The  State  of  Maryland,  it  ia 
said  that,  "  in  America  the  powers  of  sovereignty  are  divided 
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between  the  government  of  the  Union  and  those  of  the  States. 
They  are  each  sovereign  with  respect  to  the  objects  committed 
to  it,  and  neither  sovereign  with  respect  to  the  objects  com- 
mitted to  the  other."  And  the  court  further  say,  "  that  the 
power  of  taxation  is  one  of  vital  importance  ;  that  it  is  retained 
by  the  States  ;  that  it  is  not  abridged  by  the  grant  of  a  similar 
power  to  the  government  of  the  Union  ;  that  it  is  to  be  concur- 
rently exercised  by  the  two  governments,  are  truths  which  have 
never  been  denied.  But  such  is  the  paramount  character  of 
the  Constitution,  that  its  capacity  to  withdraw  any  subject  from 
the  action  of  even  this  power  is  admitted.  The  States  are 
expressly  forbidden  to  lay  any  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  their 
inspection  laws.  If  the  obligation  of  this  prohibition  must  be 
conceded — if  it  may  restrain  a  State  from  the  exercise  of  the 
taxing  power  on  imports  and  exports,  the  same  paramount 
character  would  seem  to  restrain,  as  it  certainly  may  restrain, 
a  State  from  such  other  exercise  of  this  power  as  is  in  its  nature 
incompatible  with  and  repugnant  to  the  constitutional  laws  of 
the  Union. 

"  It  is  admitted  that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  government,  and 
may  be  legitimately  exercised,  on  the  objects  to  which  it  is 
applicable,  to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of  this 
power  is  found  in  the  structure  of  the  government  itself.  In 
imposing  a  tax,  the  legislature  acts  upon  its  constituents.  This 
is,  in  general,  a  sufficient  security  against  erroneous  and  oppres- 
sive taxation. 

"  The  people  of  a  State,  therefore,  give  to  their  government  a 
right  of  taxing  themselves  and  their  property,  and,  as  the  exi- 
gencies of  government  cannot  be  limited,  they  prescribe  no 
limits  to  the  exercise  of  this  right,  resting  confidently  on  the 
interest  of  the  legislator,  and  on  the  influence  of  the  constitu- 
ents over  their  representatives,  to  guard  them  against  its 
abuse.  *  *  *  It  may  be  objected,  to  this  definition,  that 
the  power  of  taxation  is  not  confined  to  the  people  and  property 
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of  a  State.  It  may  be  exercised  upon  every  object  brought 
within  its  jurisdiction.  This  is  true.  But  to  what  source  do 
we  trace  this  right?  It  is  obvious  that  it  is  an  incident  of 
sovereignty,  and  is  co-extensive  with  that  to  which  it  is  an 
incident.  All  subjects  over  which  the  sovereignty  of  a  State 
extends  are  subject  to  taxation,  but  those  over  which  it  does 
not  extend  are,  upon  the  soundest  principles,  exempt  from 
taxation. 

"  If  we  measure  the  power  of  taxation,  residing  in  a  State, 
by  the  extent  of  sovereignty  which  the  people  of  a  single 
State  possess,  and  can  confer  on  its  government,  we  have  an 
intelligible  standard,  applicable  to  every  case  to  which  the 
power  may  be  applied.  We  have  a  principle  which  leaves 
the  power  of  taxing  the  people  and  property  of  a  State  unim- 
paired, which  leaves  to  a  State  the  command  of  all  its  resources, 
and  which  places  beyond  its  reach  all  those  powers  which  are 
conferred  by  the  people  of  the  United  States  on  the  govern- 
ment of  the  Union,  and  all  of  those  means  which  are  given  for 
the  purpose  of  carrying  those  powers  into  execution." 

The  court  also  say,  "  That  the  power  to  tax  involves  the 
power  to  destroy ;  that  the  power  to  destroy  may  defeat  and 
render  useless  the  power  to  create ;  that  there  is  a  plain  repug- 
nance in  conferring  on  one  government  the  power  to  control  the 
constitutional  measures  of  another,  which  other,  with  respect  to 
these  very  measures,  is  declared  to  be  supreme  over  that  which 
exercises  the  control ;  are  propositions  not  to  be  denied." 

The  court  again  say :  "  If  the  States  may  tax  one  instrument 
employed  by  government,  in  the  execution  of  its  powers,  they 
may  tax  any  and  every  other  instrument.  They  may  tax  the 
mail ;  they  may  tax  the  mint ;  they  may  tax  patent  rights ; 
they  may  tax  the  papers  of  the  custom-house ;  they  may  tax 
judicial  process ;  they  may  tax  all  the  means  employed  by  the 
government  to  an  excess  which  would  defeat  the  ends  of  gov- 
ernment. This  was  not  intended  by  the  American  people.  They 
did  not  design  to  make  the  government  dependent  on  the  States." 

After  having  determined  the  case,  by  a  chain  of  the  most 
masterly  reasoning,  and  arriving  at  a  unanimous  conclusion 
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which  has  ever  since  been  acquiesced  in  by  the  whole  country, 
and  to  avoid  all  misconstruction,  and  to  remove  every  doubt, 
the  court  add  at  the  conclusion  of  the  opinion  a  qualification. 
Chief  Justice  Marshall  says :  "  This  opinion  does  not  deprive 
the  States  of  any  resources  which  they  originally  possessed.  It 
does  not  extend  to  any  tax  paid  by  the  real  property  of  the 
bank  in  common  with  other  real  property  within  the  State ; 
nor  to  a  tax  imposed  on  the  interest  which  the  citizens  of  Mary- 
land may  hold  in  this  institution,  in  common  with  other  prop- 
erty of  the  same  description  throughout  the  State.  But  this  is 
a  tax  on  the  operations  of  the  bank,  and  is  consequently  a  tax 
on  the  operations  of  an  instrument  employed  by  the  govern- 
ment of  the  Union  to  carry  its  operations  into  effect." 

It  is  truly  said  that  the  powers  of  sovereignty  are  divided 
between  the  government  of  the  Union,  and  those  of  the  States. 
Neither  has  a  controlling  power  over  the  other,  when  exercising 
authority  possessed  by  them.  The  States  do  not  derive  their 
powers  from  the  general  government,  but  from  the  people,  and 
the  federal  government  all  of  its  authority  from  the  national 
Constitution.  And  when  power  has  been  bestowed  upon  one, 
it  is  completely  out  of  the  reach  of  the  other.  The  sovereignty 
of  each  is  absolute  and  completely  independent  of  the  other 
whilst  acting  within  the  scope  of  their  authority.  Nor  when 
acting  concurrently  do  they  exercise  the  same  powers,  but  their 
authority  is  separate  and  distinct.  They  may  no  doubt  exercise 
similar  power  over  the  same  object,  but  each  exercises  a  totally 
distinct  authority  for  different  purposes,  and  to  accomplish 
different  ends.  The  general  government  acts  under  the  federal 
Constitution,  and  to  carry  out  the  authority  delegated  to  it, 
whilst  the  States  act  under  the  powers  reserved  to  them,  and 
not  conferred  upon  the  general  government.  The  federal  gov- 
ernment is  only  supreme  within  the  limits,  yet  to  the  full 
extent,  of  the  powers  granted. 

The  Supreme  Court  in  these  opinions  assert,  and  with  an 
undivided  bench,  that  the  power  of  taxation  was  retained  by 
the  States,  and  was  not  abridged  by  the  grant  of  similar  authority 
to  the  general  government,  and  that  such  power  may  be  con- 
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currently  exercised  by  both  governments ;  and  that  the  propo- 
sition is  so  plain  that  its  truth  had  never  been  denied.  It  then 
follows  that  the  States  may  exercise  this  power  without  limit 
or  control  by  the  general  government,  upon  all  persons  and 
property  within  the  limits  of  the  State,  except  in  so  far  as  they 
have  been  limited  in  its  exercise  by  the  federal  Constitution. 
And  it  has  been  seen  that  the  Constitution  of  the  United  States 
has,  in  express  terms,  limited  it  as  to  imports  and  exports,  and 
by  implication,  in  reference  to  the  instruments  employed  by  the 
federal  government  to  carry  out  the  authority  of  the  government 
of  the  Union  and  the  operations  of  those  instruments.  But  it 
has  failed  by  the  use  of  terms  or  by  implication  to  prohibit  the 
taxation  of  the  property  of  those  instruments. 

On  the  contrary,  the  Supreme  Court  of  the  United  States, 
we  have  seen,  expressly  held  that  such  property  may  be  taxed 
by  virtue  of  State  authority.  And  when  they  say  that  the 
interest  which  citizens  hold  in  the  United  States  banks  may  be 
taxed,  they  obviously  refer  to  shares  of  the  capital  stock  held 
by  individuals.  And  the  language  manifestly  embraces  more 
than  shares  of  stock,  and  was  used  for  that  very  reason.  It 
was  designed  to  embrace  dividends,  profits,  and  any  thing  the 
citizen  held  in  the  bank,  which  was  the  proper  subject  of  tax- 
ation, let  it  consist  of  what  it  might.  And  the  term  stock  or 
shares  was  undoubtedly  avoided  to  prevent  an  inference  that 
they  designed  to  limit  the  power  to  such  an  interest.  What  the 
court  says  renders  it  as  clear  that  they  intended  to  announce 
that  shares  in  the  capital  stock  of  the  bank  might  be  taxed  by 
the  State  as  if  they  had  said  so  in  terms.  And  this  is  so  obvi- 
ous that  counsel,  in  their  able  and  elaborate  arguments,  do  not 
pretend  to  confine  the  language  to  any  other  interest.  And  it 
may  be  asked  how,  by  the  known  rules  of  interpretation,  shares 
of  stock  can  possibly  be  excluded  from  the  language  employed. 
And  that  shares  in  the  capital  stock  of  a  bank  are  an  interest 
in  a  bank  is  so  plain  a  proposition  that  it  may  be  comprehended 
by  any  mind.  It  cannot  be  rendered  plainer  by  any  process  of 
reasoning  or  illustration,  but  seems  to  us  to  be  entirely  self 
evident. 
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Again,  if  we  apply  the  test  adopted  by  the  Supreme  Court, 
that  all  subjects  over  which  the  sovereign  power  of  a  State 
extends  are  objects  of  taxation,  no  one  will  deny,  when  these 
shares  were  made  personal  property,  that  they  became  the 
objects  of  legislation,  of  adjudication,  and  subject  to  the  laws 
of  descent  and  distribution  on  the  death  of  the  owner.  Nor 
will  it  be  contended  that  the  legislature  of  a  State  has  not  the 
power  to  alter  and  entirely  change  the  rule  of  descent  as  far  as 
might  be  applicable  to  them,  or  that  courts  of  equity  in  the 
States  would  be  powerless  to  compel  a  specific  performance  of 
an  agreement  for  a  sale  of  such  shares,  and,  if  this  be  so,  then 
the  sovereign  power  of  the  State  undeniably  extends  to  them, 
and  they  are  manifestly  within  the  rule  announced  by  the 
Supreme  Court  of  the  United  States.  So  far,  then,  from  these 
cases  establishing  the  position  that  the  States  are  powerless  to 
tax  shares  in  these  national  banks,  we  regard  them  as  conclu- 
sive that  they  may  tax  them,  and  this,  too,  by  virtue  of  the 
authority  inherent  in  the  States  themselves,  and  not  by  virtue 
of  authority  conferred  by  congress,  or  by  permission  of  that 
body,  or  under  its  direction  or  control. 

It  was  insisted  that  the  proviso  in  the  forty-first  section  of  the 
act  creating  these  banks  does  not  confer  the  power.  That  pro- 
viso is  this :  "  Provided,  that  nothing  in  this  act  shall  be  con- 
strued to  prevent  all  the  shares  in  any  of  the  said  associations, 
held  by  any  person  or  body  corporate,  from  being  included  in 
the  valuation  of  the  personal  property  of  such  person  or  corpo 
ration  in  the  assessment  of  taxes  imposed  by  or  under  State 
authority  at  the  place  where  such  bank  is  located,  and  not  else- 
where, but  not  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  gf  individual  citizens  of  such 
State:  provided,  further,  that  the  tax  so  imposed  under  the 
laws  of  any  State  upon  the  shares  of  any  of  the  associations 
authorized  by  this  act,  shall  not  exceed  the  rate  imposed  upon 
the  shares  in  any  of  the  banks  organized  under  authority 
of  the  State  where  such  association  is  located :  provided, 
also,  that  nothing  in  this  act  shall  exempt  the  real  estate 
of  associations  from  either  State,  county  or  municipal  taxes  to 
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the  same  extent,  according  to  the  value,  as  other  real  estate  is 
taxed." 

It  will  be  observed  that  it  does  not  profess  to  confer  the 
power,  but  recognizes  it  as  already  existing  in  the  States. 
And  it  disclaims  all  intention  to  deprive  the  States  of  the  right 
to  tax  these  shares.  And  the  language  in  the  proviso,  which 
purports  to  direct  and  control  the  exercise  of  the  power,  as  we 
have  seen,  is  entirely  inoperative  when  tested  by  the  principles 
announced  by  the  Supreme  Court  in  the  cases  above  referred 
to ;  and  as  the  right  to  tax  by  the  States  is  an  independent 
power,  and  may  be  exercised  without  the  control  of  the  general 
government,  this  proviso  confers  no  authority,  nor  does  it 
abridge  any,  but  is  simply  nugatory  and  inoperative. 

We  may  apply  the  reasoning  of  the  Supreme  Court  in  those 
cases  to  the  exercise  of  the  taxing  power  of  the  States  with  the 
same  force  and  with  equal  justice  as  to  the  general  govern- 
ment. A  moment's  reflection  will  show  that  the  principle 
there  announced  and  applied  is,  in  every  respect,  as  applicable 
in  the  one  case  as  in  the  other.  If  the  right  were  conceded  to 
the  general  government  to  limit  or  control  taxation  in  the 
States,  it  would  involve  the  power  to  prohibit  their  collection; 
and  the  power  to  prohibit  involves  the  authority  to  render  the 
power  to  raise  the  revenue  necessary  for  the  support  of  the 
State  government  useless,  if  not  impossible.  That  there  would 
be  a  plain  repugnance  in  retaining  this  power  in  the  State 
governments,  and  in  conferring  authority  on  the  federal  govern- 
ment to  control  the  exercise  of  such  a  right,  is  a  proposition 
that  cannot  be  denied.  And,  although  the  power  to  control 
does  not  necessarily  destroy,  and,  if  carried  to  an  excess,  would 
be  an  abuse  of  authority  which  would  destroy  all  confidence 
in  government,  and  which  need  never  be  apprehended  ;  still, 
this  is  a  question  of  power  and  not  one  of  its  prudent  and 
just  use.  •* 

"We  may,  also,  with  equal  force  and  propriety,  apply  the 
reasoning  of  Chief  Justice  Marshall  to  the  want  of  power  in 
the  federal  government  to  limit  and  control  the  objects  and  the 
rate  of  taxation.     If  it  may  say  that  the  owner  of  shares  in 
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such  banks  shall  not  be  taxed  at  their  value  by  a  State,  or  if  so 
taxed,  that  they  shall  only  bear  a  specific  rate,  they  may  say 
the  same  of  any  and  every  other  article  subject  to  taxation. 
They  may  say  the  same  of  real  or  personal  property,  of  money, 
of  merchandise,  of  notes,  of  bills,  mortgages,  stocks  in  banks, 
insurance  companies,  and,  in  a  word,  of  every  species  of  prop- 
erty always  recognized  as  the  proper  and  legitimate  objects  of 
taxation.  The  American  people  never  supposed  that  they  had 
granted  such  vast  and  unlimited  powers  to  the  general  govern- 
ment, when  they  adopted  the  federal  Constitution.  They 
designed  that  the  two  governments  should  be  and  remain 
co-existent.  That  neither  should  be  armed  with  authority  to 
destroy  the  other.  And  although  separate  and  distinct  in  their 
workings,  each  was  regarded  as  equally  necessary  for  the  pro- 
motion of  the  happiness  of  the  people,  and  to  secure  them  in 
the  enjoyment  of  life  and  the  blessings  of  liberty  and  personal 
security. 

Under  our  Constitution,  and  of  course  under  our  revenue 
laws,  the  rate  of  taxation  must  be  equal,  and  must  be  imposed 
according  to  value,  and  this,  too,  in  regard  to  every  species  of 
taxable  property.  So,  if  the  second  proviso  of  the  act  of  con- 
gress could  have  any  binding  force,  it  would  be  inapplicable 
under  our  revenue  system.  And,  if  it  could  be  conceded  that 
it  was  binding  on  State  authority,  the  rigid  construction  con- 
tended for  by  counsel  would  not  be  consonant  with  the  spirit 
of  the  clause.  Such  a  construction  would  prevent  a  State  hav- 
ing no  local  banks  from  imposing  a  tax  on  these  shares.  And 
if,  as  most  probably  will  soon  be  the  case,  all  the  State  banks 
are  absorbed  by  these  national  banks,  or  shall  go  out  of  exis- 
tence, will  it  then  be  contended  that  the  States  must  cease  to 
tax  these  shares  because  there  is  no  similar  stock  of  State  banks 
to  tax?  Such  a  construction  would  be  altogether  too  literal, 
and  could  not  have  been  in  the  mind  of  the  legislature  when 
the  act  was  adopted.  Persons  holding  these  shares  are  protected 
by  their  State  governments  in  the  enjoyment  of  this  property, 
as  well  as  all  of  their  other  rights,  and  no  just  reason  can  be 
perceived  why  they  should,  as  a  class,  be  privileged  from  shar- 
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ing  the  burdens  imposed  upon  all  others  for  the  support  of  their 
State  government. 

Nor  can  we  perceive  any  force  in  the  argument  that,  although 
these  shares  are  not  government  bonds,  exempt  from  taxation, 
still  they  represent  such  bonds,  pledged,  by  the  bank,  as  a  secu- 
rity for  the  payment  of  all  of  its  liabilities.  The  bonds  thus 
pledged  belong  to  the  bank,  and  not  to  the  shareholders.  When 
a  shareholder  subscribes  for  stock,  he  pays  his  money  to  the 
corporation,  which,  by  the  law,  has  become  a  legal  but  an 
incorporeal  entity,  and  the  money  thus  paid  becomes  the  prop- 
erty of  the  corporation,  and  when  it,  with  that  money,  purchases 
such  bonds,  they  are  its  property  in  every  sense  of  that  term. 
And  when  they  are  pledged  with  the  proper  officer  for  the  pay 
ment  of  the  liabilities  of  the  bank,  the  ownership  is  not  changed. 
A  shareholder  has  no  right,  under  any  circumstances,  to  with- 
draw any  portion  of  these  bonds  thus  pledged,  but  the  bank 
may,  in  the  mode  prescribed  by  the  banking  law. 

It  would  be  more  nearly  admissible  to  say,  that  the  circulat- 
ing notes  of  the  bank,  and  its  certificates  of  deposit,  represent 
these  bonds,  than  that  they  are  represented  by  the  shares.  The 
former  have  a  prior  lien  on  the  bonds,  and  they  are  a  trust 
fund  created  expressly  for  their  redemption.  And  it  has  not, 
we  presume,  occurred  to  any  one,  that  the  circulating  notes 
in  the  hands  of  individuals  are  exempt  from  taxation,  because 
they  have  an  ultimate  claim  on  these  bonds,  if  they  are  not 
otherwise  paid.  The  certificate  of  stock  entitles  its  holder  to 
receive  any  dividend  that  may  be  declared,  and  to  share  in  any 
assets  that  may  remain  after  all  the  liabilities  of  the  bank  are 
canceled ;  but  until  then  his  share  gives  him  no  control  over 
the  property,  or  any  ownership  in  it. 

Will  it  be  contended,  where  the  shares  amount  to  two  or 
three  times  as  much  as  the  bonds  pledged,  and  the  shares  are 
of  par  value,  and  the  bonds  the  same,  that  all  of  the  shares 
are  to  be  exempted  ?  "We  can  perceive  no  reason  why  such 
is  not  as  reasonable,  as  when  the  shares  and  bonds  are  equal  in 
amount.  It  seems  to  us,  that  it  would  be  as  just  and  as  reason- 
able to  contend,  that  the  real  and  personal  property,  and,  in  a 
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word,  every  thing  directly  or  remotely  connected  with  these 
banks,  should  be  exempt  from  State  taxation  as  these  shares  in 
their  capital  stock.  And  we  have  no  hesitation  in  saying  that 
they  are  not  exempt  and  are  justly,  as  well  as  legally,  liable  to 
the  burden. 

When  our  legislature  granted,  and  the  free  banks  of  the  State 
organized  under  their  charters,  the  corporations  thus  created 
became  liable  to  perform  all  the  duties  imposed  by  the  law  of 
their  existence,  and  the  franchises  thus  granted  to  them 
became  vested  rights,  upon  which  they  could  insist,  and  had 
the  power  to  enforce.  They  could  not  be  deprived  of  them, 
nor  could  the  legislature  change,  modify  or  resume  them,  until 
they  should  be  forfeited,  or  voluntarily  surrendered  by  the  cor- 
porate body.  The  granting  of  the  corporate  privileges,  and 
their  acceptance  with  the  conditions  imposed,  became  a  con- 
tract between  the  State  and  these  banks.  All  the  duties  which 
they  thus  engaged  to  perform  must  be  held  obligatory  upon  the 
banks.  And  to  release  them  from  their  performance  against 
the  will  of  the  State,  would  be  to  impair  the  obligation  of  the 
contract,  and  to  violate  the  decisions  of  the  Supreme  Court  of 
the  United  States  referred  to  above.  Any  obligations  which 
they  have  assumed,  being  in  the  nature  of  a  contract,  cannot 
be  released  except  by  the  State. 

These  banks  agreed,  when  they  adopted  their  charters  that 
the  snares  of  their  capital  stock  should  be  deemed  personal 
property,  and  should  be  liable  to  taxation  by  the  State.  This 
was  their  agreement,  notwithstanding  it  had  been  held  in  the 
case  of  Weston  v.  The  City  of  Charleston,  2  Pet.  449,  that  the 
bonds  issued  by  the  United  States  government  were  not 
the  subject  of  State  taxation,  and  their  charters  authorized 
them  to  file  such  bonds  with  the  auditor,  as  a  reserved  fund  to 
secure  their  redemption  of  their  circulation.  Even  if  they  had 
considered  these  bonds  as  the  stock,  and  the  shares  as  represent- 
ing it,  they  had  the  right  to  agree  with  the  State  to  pay  a  tax 
on  such  bonds,  as  a  consideration  for  the  franchises  they  then 
received,  and  that  the  shareholders  did  agree  to  pay  the  same 
rate  of  tax  on  their  shares  as  should  be  imposed  on  other  prop- 
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erty,  when  they  subscribed  for  their  stock,  there  can  be  no 
question. 

Nor  can  they  escape  the  effect  of  that  contract  with  the  State 
by  the  banks  in  which  they  hold  stock  substituting  government 
securities,  declared  to  be  exempt  from  taxation,  for  bonds 
already  filed,  which  are  liable  to  be  assessed  and  taxed.  But, 
as  they  have  not  attempted  to  do  so,  there  is,  therefore,  no 
question  on  that  point.  The  shares  of  stock  in  our  State  banks 
must,  under  their  charters,  be  held  liable  to  taxation,  without 
regard  to  the  character  of  the  bonds  they  have  deposited  with 
the  auditor,  or  of  the  character  of  the  funds  in  which  their  capi- 
tal or  earnings  may  be  invested.  If  the  bonds  deposited  with 
the  auditor,  and  the  bills  received  from  him  for  circulation,  the 
net  earnings  of  the  banks,  their  deposits,  and  all  other  means 
at  their  control,  were  invested  in  bonds  exempt  from  taxation, 
the  shares  of  their  capital  stock  would  still  be  liable  to  be 
taxed  by  the  State,  because  they  have  so  agreed,  on  a  sufficient 
consideration,  and  no  one  can  say  that  such  an  agreement  is 
not  fully  authorized. 

It  then  follows  that  when  the  shares  of  the  stock  of  our  State 
banks  are  taxed  on  their  value,  and  at  the  same  rate  of  taxa- 
tion as  that  imposed  upon  the  shares  of  the  national  banks,  both 
are  taxed  at  the  same  rate.  Under  such  taxation  each  pays 
upon  the  full  amount  of  the  shares  in  their  capital  stock,  or, 
rather,  it  is  paid  by  the  shareholders.  Thus,  it  will  be  seen, 
that  there  is,  and  can  be,  no  discrimination  made,  unless 
required  by  the  State  laws,  and  in  our  State  none  such  do,  or 
ever  can,  exist,  as  our  Constitution  prohibits  their  enactment, 
by  requiring  all  taxes  to  be  imposed  at  an  equal  rate  upon  the 
value  of  the  property  taxed.  The  second  proviso,  if  it  were 
operative,  could,  therefore,  have  no  effect  in  this  State. 

Our  banking  law,  which  was  adopted  in  1851,  and  under 
which  our  banks  are  organized,  by  the  tenth  section,  declares 
that  "  the  shares  of  said  associations  shall  be  deemed  personal 
property,  subject  to  taxation,  and  shall  be  transferable  on  the 
books  of  the  association,  in  such  manner  as  may  be  agreed  on 
in  the  articles  of  association.       *       *       *      Taxes  shall  be 
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levied  on  and  paid  by  the  corporation,  and  not  upon  the 
individual  stockholders ;  the  value  of  the  property,  to  be  ascer- 
tained annually  by  the  bank  commissioners  herein  provided  for ; 
and  the  rate  of  taxation  shall  be  the  same  as  that  required  to 
be  levied  on  other  taxable  property  by  the  revenue  laws  of  the 
State."  This  section  provides,  as  it  will  be  observed,  first,  that 
the  shares  may  be  taxed,  but  indicates  no  mode  in  which  it  shall 
be  done,  but  leaves  it  to  be  effected  by  the  revenue  laws.  But 
the  second  clause  of  the  section  requires  the  property  of  the 
bank  to  be  valued  by  the  bank  commissioners  annually,  and 
taxed  at  the  same  rate  as  other  property,  and  to  be  assessed  to 
the  bank  and  not  to  the  shareholders. 

Under  this  mode  of  assessing  the  shares,  it  seems  to  have 
been  found,  from  experience,  that  shareholders  in  these  institu- 
tions escaped  taxation  by  failing  to  list  their  shares,  and  the 
State  being  thus  deprived  of  its  revenue,  it  was  supposed  that 
a  more  certain  and  efficacious  mode  should  be  adopted  to  pre- 
vent the  fraud.  That  the  individual  shareholders  might  be 
reached  for  taxation,  the  law  was,  on  the  14th  day  of  February, 
1857,  amended  by  the  legislature.  This  is  the  provision  then 
adopted :  "  The  capital  stock  of  every  bank  or  banking  asso- 
ciation paid  in,  or  secured  to  be  paid  in,  except  so  much  thereof 
as  is  invested  in  real  estate,  which  shall  be  taxed  as  real  estate 
as  herein  provided,  together  with  its  surplus  profits  or  reserved 
funds,  and  also  the  real  estate  of  every  such  company,  shall  be 
listed  by  the  president  or  cashier  thereof,  and  assessed  and 
taxed  in  the  same  manner  as  the  other  personal  and  real  estate 
of  the  county,  in  the  town  in  which  such  banking  association  is 
located."  (Scates'  Comp.  129,  §  6.)  This  amendment  made 
no  substantial  change  in  the  mode  of  taxing  the  capital  of 
these  banks.  The  original  law  required  the  shares  to  be  taxed 
to  the  several  shareholders,  and  the  amendment  requires  all  of 
the  capital  stock  to  be  assessed  and  taxed  to  the  corporation. 

Under  the  original  law,  the  shares  representing  the  capital 
Etock,  when  assessed,  produced  precisely  the  same  result  as 
when  the  capital  stock  is  taxed.  The  amount  assessed,  by 
either  mode,  is  precisely  the  same.     The  shares  represent  the 
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capital  stock,  and  the  capital  stock  represents  the  shares.  If 
listed  by  the  shareholder  he  would  pay  the  tax  directly,  and 
if  listed  by  the  bank  he  would  pay  the  same  amount  indirectly, 
as,  in  that  case,  the  bank  would  apply  for  that  purpose  what 
would  otherwise  go  to  the  shareholder  as  a  portion  of  his  divi- 
dends on  his  stock.  It  only  accomplishes  the  same  end  in  a 
different  mode.  It  is,  in  either  case,  a  tax  on  the  shares  of  the 
capital  stock,  and  at  the  same  rate. 

Thus,  it  will  be  seen,  that  these  shares  are  taxed,  and  at  the 
same  rate  as  the  shares  of  the  banks  created  by  the  national  bank- 
ing law.  So  that,  whether  the  State  may  exercise  the  right  of 
taxation,  independent  of  congress,  or,  under  the  second  proviso 
in  the  forty  first  section  of  the  national  banking  law,  can 
make  no  difference  under  our  Constitution  and  revenue  laws, 
as,  in  no  event,  can  the  shares  in  our  local  banks  be  taxed  at  a 
different  rate  from  the  shares  in  the  national  banks,  under  exist- 
ing State  legislation.  When  all  of  the  shares  in  a  national 
bank  are  taxed,  it  can  only  equal  the  value  of  its  capital  stock, 
and  that  is  the  measure  of  the  amount  required  to  be  assessed 
on  the  stock  of  our  State  banks. 

The  tenth  section  of  the  revenue  law  of  1853  (Scates'  Comp. 
1033)  declares  that  "  personal  property  of  every  description 
shall  be  valued  at  the  usual  selling  price  of  similar  property  at 
the  time  of  listing,  and  in  the  county  where  the  same  may  then 
be."  *  *  *  « Investments  in  stocks,  bonds,  joint-stock  com- 
panies, or  otherwise,  shall  be  valued  at  the  true  value  thereof 
in  money."  The  term  investment  in  stocks  manifestly  embraces 
shares  in  the  capital  stock  of  banks  and  banking  associations. 
And  there  can  be  no  question  that  shares  in  the  capital  stock 
of  national  banking  associations  are  as  fully  embraced  as  others. 
It  would  be  a  perversion  of  language  to  hold  otherwise.  These 
terms  are  used  in  their  broadest  and  most  unlimited  sense,  and 
without  any  qualification. 

It  was  not  denied  that  this  provision  was  sufficiently  compre- 
hensive to  embrace  such  shares ;  but  it  was  insisted  that,  under 
the  provisions  of  the  national  banking  law,  they  could  only  be 
taxed  in  the  same  manner  that  similar  shares  in  the  State  banks 
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are  taxed,  and,  inasmuch  as  shares  in  State  banks  are  not 
taxed,  that  these  shares  are  exempt.  We  have  seen  that  the 
shares  of  the  capital  stock  of  our  banks  are  taxed  through  the 
corporation,  and  the  reason,  therefore,  fails.  Had  the  second 
proviso  of  the  forty-first  section  not  been  inserted,  no  person 
would  ever  have  supposed  that  such  shares  could  not  have  been 
assessed  and  taxes  imposed  under  the  existing  legislation  of  our 
State,  as  it,  in  every  sense,  requires  and  produces  equality  in 
the  taxation  of  the  shares  of  both  descriptions  of  banks,  as  to 
valuation  and  the  rate  imposed. 

It  then  follows  that  these  shares  were  liable  to  be  assessed  in 
the  mode  adopted  by  the  township  assessor;  and,  inasmuch  as 
no  question  was  made  as  to  the  value  placed  upon  them,  we 
must  conclude  that  they  were  not  overvalued.  And  when 
assessed  under  our  revenue  laws,  the  tax  will  be  at  the  same 
rate  that  is  imposed  upon  other  property  assessed  in  the  same 
municipal  division  in  which  the  shareholders  reside.  This  is 
required  by  the  Constitution  and  laws,  and  the  requirement  must 
be  observed. 

For  these  reasons,  the  order  of  the  board  of  supervisors  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Separate  opinion  by  Mr.  Justice  Lawrence  : 

I  concur  with  my  brethren  in  the  decision  of  this  case,  and 
in  very  much  of  the  reasoning  of  the  chief  justice,  but  not  in 
all  the  propositions  of  the  foregoing  opinion.  My  concurrence 
in  the  decision  is  based  upon  the  following  considerations : 

The  bonds  issued  by  the  general  government,  are  not  subject 
to  State  taxation.  When,  however,  that  government,  by  an 
act  of  congress,  offered  to  the  holders  of  these  bonds  the  privi- 
lege of  making  them  the  basis  of  banking,  it  had  the  unques- 
tionable right  to  annex  to  the  exercise  of  this  new  and  most 
valuable  franchise,  such  conditions  as  it  thought  proper.  By 
the  sixty-fifth  section  of  the  banking  law  of  1863,  congress 
expressly  reserved  the  right  to  amend  or  repeal  the  act  at  its 
pleasure.     By  the  banking  law  of  June  3,  1864,  which  repealed 
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the  act  of  1863,  it  is  provided  in  the  forty -first  section,  that 
the  act  shall  not  be  construed  to  prevent  the  shares  of  bank 
stock,  created  under  the  act,  from  being  subject  to  State  taxa- 
tion. This,  it  is  true,  is  not  a  grant  of  power,  because,  as  stated 
by  the  chief  justice,  thepower  of  State  taxation  is  not  derived 
from,  and  does  not  depend,  upon  the  federal  government.  But 
it  is  an  express  relinquishment  by  the  federal  government  of  all 
claim  that  this  new  species  of  property,  thus  authorized  to  be 
created  out  of  government  bonds,  should  be  withdrawn  from 
State  taxation  on  the  ground  that  it  was  the  creation  of  the 
federal  government.  Conceding  that  the  government  had  the 
power  to  exempt  this  stock  from  State  taxation,  yet  it  explicitly 
disclaims  the  intent  to  do  so,  and,  although  the  bonds  them- 
selves are  beyond  the  power  of  the  States,  yet,  if  the  bond 
holders  elect  to  convert  them  into  bank  stock,  and  thereby 
come  into  the  exercise  of  a  valuable  pecuniary  franchise  not 
possessed  by  them  in  the  character  of  mere  bondholders,  they 
must  do  so  on  such  conditions  as  the  act  giving  this  privilege 
imposes.  One  of  these  conditions  is  that  the  shares  of  stock 
shall  be  subject  to  State  taxation,  and  these  bond  holders  hav- 
ing chosen  to  accept  and  exercise  this  new  franchise,  I  do  not 
perceive  how  they  can  now  be  permitted  to  assert  that  they 
hold  the  franchise  discharged  of  its  conditions. 

As  to  the  question  made  upon  the  equality  of  taxation 
between  the  State  and  national  banks,  I  fully  agree  with  my 
brethren  that  this  equality,  which  is  secured  both  by  our  Con- 
stitution and  our  revenue  law,  is  not  affected  by  the  fact  that 
the  taxes  are  assessed  against  the  corporation  in  the  case  of 
State  banks,  and  against  the  individual  stockholders  in  the  case 
of  national  banks.  The  rate  of  taxation  is,  in  both  cases,  the 
same.  The  difference  lies  simply  in  the  mode  of  payment. 
Under  our  banking  and  revenue  law  a  State  bank  could  not 
escape  taxation  on  its  stock  by  withdrawing  its  funds  from  the 
ordinary  investment  of  commercial  paper,  and  purchasing 
government  bonds.  The  bonds  would  not  be  taxable,  but  the 
bank  stock  would  remain  taxable  as  before. 

Mi*  Justice  Breese  :     I  concur  with  the  chief  justice. 
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Harmon  Stevens 

v. 

Michael  D.  Coffeen  et  al. 

1.  Practice  in  chancery  —  duty  of  successful  party  to  prepare  the  decree. 
Where  the  minutes  of  the  judge  afford  sufficient  data,  it  is  the  duty  of  the 
solicitor  of  the  party  in  whose  favor  a  decree  in  chancery  is  pronounced,  to 
write  out  the  decree  in  proper  form,  and  submit  it  to  the  court  for  its  approval, 
and  furnish  it  to  the  clerk  to  be  entered  of  record. 

2.  If  such  dirty  be  neglected,  the  party  has  no  right  to  complain  or  to  claim 
indulgence  by  reason  of  the  decree  not  being  entered  at  the  term  it  was  pro- 
nounced ;  and  if  the  decree  should  be  entered  of  record  at  a  subsequent  term, 
nunc  pro  tunc,  it  seems  he  would  be  bound  by  its  terms  the  same  as  though  it 
had  been  entered  at  the  proper  time,  although  by  lapse  of  time  some  of  his 
rights  may  thereby  be  cut  off. 

3.  Same  —  what  is  a  sufficient  entry  for  a  decree  on  bill  to  redeem.  On  a  bill  to 
redeem  from  a  deed  absolute  on  its  face,  but  alleged  to  be  simply  a  mortgage, 
a  decree  in  favor  of  the  complainant  should  find  the  precise  amount  due  to  the 
defendant ;  and  where  the  minutes  of  the  judge  omit  to  specify  that  amount, 
they  do  not  afford  sufficient  data  to  enable  the  complainant's  solicitor  to  draw 
up  the  decree. 

4.  Same — entering  decree  nunc  pro  tunc — time  for  payment  of  money  on  decree 
to  redeem.  On  a  bill  to  redeem  from  a  mortgage,  the  court  pronounced  a  decree 
in  favor  of  the  redemption,  and  directed  the  amount  due  to  defendant,  without 
specifying  what  that  amount  was,  to  be  paid  by  the  first  day  of  the  next  term  ; 
this  decree,  however,  was  not  entered  of  record  at  the  term  it  was  pronounced, 
but  was  only  entered  in  the  minutes  of  the  judge.  At  the  next  term  a  decree 
to  the  same  effect,  but  finding  the  amount  due,  was  entered  of  record  nunc  pro 
tunc;  and,  at  the  same  time,  the  court,  finding  the  fact  that  the  money  had  not 
been  paid  within  the  time  prescribed  in  the  decree  as  pronounced  at  the  former 
term,  dismissed  the  bill.  This  was  error.  The  minutes  of  the  judge  at  the 
first  term  being  insufficient  data  from  which  to  enter  the  decree  at  that  term, 
on  entering  the  decree  at  the  next  term  some  short  time  should  have  been 
given  the  complainant  within  which  to  pay  the  money. 

5.  Compound  interest — what  constitutes.  Where  a  decree  finds  a  sum  of 
money  to  have  been  due  at  a  certain  day,  and  interest  is  computed  thereon  up 
to  the  day  of  entering  the  decree,  the  principal  and  interest  so  found  will  be 
the  amount  of  the  decree,  and  the  decree  will  bear  interest  from  the  date  of 
its  entry.     This  is  not  allowing  compound  interest. 

6.  Measure  of  damages — where  the  price  is  agreed  upon.  Where  one  agrees 
to  pay  a  specific  sum  as  rent,  for  the  use  and  occupation  of  premises,  proof  that 
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the  premises  were  worth  more  than  that  sum  is  of  no  avail.  The  contract 
must  control.  It  is  unlike  the  case  of  proving  the  consideration  of  a  deed, 
when  a  party  may  show  a  different  one  from  that  expressed  in  the  deed. 

"Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  ; 
the  Hon.  O.  L.  Davis,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Coler  &  Smith,  for  the  plaintiff  in  error. 

Mr.  E.  S.  Terry,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  Cham- 
paign county,  exhibited  by  Harmon  Stevens  against  Michael 
D.  Coffeen  and  others,  the  scope  of  which  was  to  redeem  cer- 
tain lands  which  Stevens  had  conveyed  to  Coffeen  and  company 
by  an  absolute  deed,  on  the  allegation  that  the  deed,  though 
absolute  on  its  face,  was  intended  to  be  a  mortgage  security  for 
money  loaned.  The  prayer  of  the  bill  was  for  an  injunction 
to  restrain  Coffeen  from  conveying  the  lands,  and  from  prose- 
cuting any  suit  for  the  recovery  of  the  possession  from  com- 
plainant, and  that  defendant  might  be  decreed  to  reconvey  the 
land  to  complainant  on  his  paying  the  amount  justly  due,  with 
the  interest  thereon.  The  bill  was  sworn  to,  and  the  oath  to 
the  answer  was  waived. 

The  bill  alleges,  among  other  things,  an  indebtedness  by 
complainant  to  the  firm  of  M.  D.  Coffeen  &  Co.  and  Minor, 
Andrews  and  White,  for  which  judgment  had  been  obtained  by 
them  against  complainant,  but  at  what  precise  time  is  not  stated. 
It  is  alleged,  however,  that  executions  had  been  issued  on  these 
judgments,  and  the  land,  which  is  the  subject  of  this  contro- 
versy, sold  thereon  on  the  3d  day  of  March,  1859,  being 
one  quarter  section,  and  described  as  the  north-east  of  sixteen, 
township  eighteen  north,  range  fourteen  west,  lying  in  Cham- 
paign county ;  that  Coffeen  &  Co.,  on  the  23d  of  March,  1859, 
purchased,  at  the  sheriff's  sale  thereof,  the  north-west  quarter 
of  the  same  for  $396.83  ;  and  that  Minor,  Andrews  and  White, 
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on  the  same  day,  at  the  same  sale,  purchased  the  remaining 
three-quarters  for  the  sum  of  $992.95,  the  entire  sale  of  the 
quarter  section  amounting  to  $1,392.77. 

The  bill  then  alleges  that,  as  the  time  of  redemption  wai 
about  to  expire,  viz. :  in  the  month  of  February,  1860,  com- 
plainant, being  in  need  of  money  with  which  to  redeem,  applied 
to  Coffeen,  defendant  herein,  for  a  loan  of  a  sum  sufficient  for 
such  redemption,  to  wit :  for  the  sum  of  $1,392.77,  and  the 
further  sum  of  $127.68,  to  cover  interest  thereon  for  eleven 
months,  at  10  per  cent,  per  annum,  upon  the  security  of  the 
lands,  and  upon  a  credit  of  one  year  from  the  first  day  of 
March  then  ensuing;  and  that,  in  answer  to  complainant's 
application,  Coffeen  offered  to  comply  therewith,  upon  condi- 
tion that  complainant  should  take  a  further  sum  of  $120,  to 
provide  for  and  pay  off  an  account  of  that  amount,  claimed 
to  be  due  and  owing  to  the  firm  of  Coffeen  &  Groenendyke, 
and  permit  Coffeen  to  see  to  the  proper  application  of  the 
money  so  to  be  loaned,  for  the  purposes  aforesaid,  to  wit :  to 
pay  the  redemption  money  upon  the  sales,  and  procure  the  cer- 
tificates of  redemption,  and  to  pay  the  account  and  obtain  a 
release  thereof,  which  offer,  on  the  part  of  defendant,  Coffeen, 
was  accepted  by  complainant  upon  those  conditions,  where- 
upon it  was  agreed  that  defendant  should  loan  complainant  the 
sum  of  $1,640.82  for  one  year,  from  the  1st  day  of  March,  1860, 
and  that  complainant  should  make  and  deliver  to  Coffeen  a 
mortgage  on  this  land  to  secure  the  payment. 

The  bill  further  alleges  that  Coffeen  further  agreed,  upon  the 
execution  of  the  papers  by  complainant,  he  would  procure  and 
place  on  record  the  necessary  certificates  of  redemption  from 
the  sale ;  and  that,  in  pursuance  of  this  agreement,  the  attorney 
of  Coffeen  was  engaged  to  draw  the  papers,  and  that,  under  the 
direction  of  Coffeen,  he  drew  a  deed  absolute  on  its  face  for  the 
land,  and,  at  the  same  time,  drew  a  paper  purporting  to  be  a 
contract  between  them,  which  is  as  follows : 

"  This  agreement,  made  this  8th  day  of  February,  1860,  between 
Michael  D.  Coffeen,  for  himself  and  Samuel  Groenendyke,  party 
of  the  first  part,  and  Harmon  Stevens,  of  the  second  part,  wit- 
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nesseth :  That  the  said  party  of  the  first  part,  in  consideration 
of  the  rent  hereinafter  reserved,  hath  leased,  remised  and  to 
farm  let  unto  the  said  party  of  the  second  part,  the  K.  E.  £  of 
section  number  16,  in  Town  18,  N".  R.  14  "W.,  from  this  date 
until  the  1st  day  of  March,  1861,  with  the  refusal  of  purchasing 
the  same  at  or  before  that  time  for  the  sum  of  $2,193.15,  and, 
upon  the  payment  of  said  sum  of  money  by  the  said  party  of 
the  second  part  to  the  party  of  the  first  part,  on  or  before  the 
1st  said  day  of  March,  1861,  the  said  party  of  the  first  part 
Dinds  himself  to  make  and  deliver  to  the  said  party  of  the  sec- 
ond part,  his  heirs  or  assigns,  a  good  and  sufficient  warrantee 
deed  for  the  same,  free  from  all  incumbrances  of  the  said  party 
of  the  first  part,  or  any  demand  (now  existing  against  said 
premises)  of  Minor,  Andrews  and  White,  and  no  other,  under 
the  penalty  of  $3,000,  and  the  said  party  of  the  second  part 
agrees  to  keep  up  the  fences  around  said  premises,  to  pay  the 
sum  of  one  dollar  rent  on  or  before  the  first  day  of  March,  1861, 
and  at  that  time  surrender  up  the  same  to  the  said  party  of  the 
first  part  free  from  injury,  and  in  ordinary  repair  at  the  expira- 
tion of  said  term,  agreeably  to  the  contract  aforesaid. 

"  April  2d,  1860. 
"  For  value  received,  I  hereby  assign  unto  Otis  M.  Conkey, 
all  and  singular,  my  right,  title,  claim  or  demand  in  and  to  the 
within  bond  or  article  of  agreement,  so  far  as  the  same  relates 
to  the  purchase  of  the  land  herein  described,  and  no  further; 
giving  and  granting  him  full  power  to  receive  said  deed  herein 
specified  upon  a  faithful  compliance,  upon  his  part,  with  the 
conditions  annexed,  that  is  to  say,  upon  condition  that  he  pay, 
or  cause  to  be  paid,  the  said  sum  herein  specified  unto  the  said 
parties  of  the  first  part,  on  or  before  the  time  the  same  shall 
become  due. 

"H.  STEVENS,  [seal.] 

"M.  D.  COFFEEN  &  CO.     [seal.] 

"  I  hereby  assign  the  above  bond  to  Harmon  Stevens,  granting 
him  my  right  to  the  bond,  *nd  no  more. 

"O.  M.  CONKEY." 
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The  bill  then  charges  that  the  sum  of  five  hundred  and  fifty- 
two  dollars  was  for  the  interest  on  the  one  thousand  six  hun- 
dred and  forty  dollars  and  eighty-two  cents,  and  exceeding  ten 
per  cent,  was  usurious,  and  he  charges  that  of  the  sum  of  two 
thousand  one  hundred  and  ninety-three  dollars  and  fifteen 
cents,  admitted  to  be  due,  all  over  and  exceeding  the  sum  of 
one  thousand  six  hundred  and  forty  dollars  and  eighty-two 
cents  was  usury ;  and  he  avers  that  he  executed  the  deed  solely 
as  security  for  this  loan,  and  upon  the  representation  of  the 
attorney,  that  the  above  agreement  was  a  regular  defeasance, 
and  of  the  same  effect  as  though  it  had  been  inserted  in  the  deed, 
and  he  avers  that  the  deed  and  agreement  were  delivered  at 
one  and  the  same  time,  that  is,  about  the  8th  of  February,  1860. 

The  bill  then  alleges,  that  sometime  thereafter,  complainant 
offered  to  pay  the  money  loaned,  which  Coffeen  refused  to  accept, 
claiming  the  land  as  his  own,  and  complainant  as  his  tenant 
under  the  above  agreement,  and  charging  him  with  holding 
over  without  right,  and  to  enforce  this  claim  as  landlord,  he 
brought  an  action  of  forcible  detainer  against  complainant,  and 
obtained  a  judgment,  from  which  complainant  appealed  to  the 
Circuit  Court. 

The  bill  then  alleges  that  since  the  suit  for  forcible  detainer, 
complainant  has  discovered  that  the  certificates  of  redemption 
have  never  been  procured  by  Coffeen,  but,  on  the  contrary 
thereof,  Coffeen  has  taken  an  assignment  of  the  certificates  of 
purchase  held  by  Minor,  Andrews  and  White,  of  the  lands  pur- 
chased by  them,  and  that  for  aught  that  appears  of  record, 
Coffeen  and  Groenendyke  are  entitled  to  a  sheriff's  deed  for 
the  lands  purchased  by  them,  as  well  as  of  the  lands  purchased 
by  Minor,  Andrews  and  White,  and  that  Coffeen  has  omitted  to 
put  upon  record  certificates  of  redemption  from  the  sales,  with 
the  fraudulent  intent  and  purpose  of  so  beclouding  the  title  as 
to  prevent  a  sale  or  transfer  by  complainant  of  the  lands,  so  that 
it  might  and  would  appear  of  record  that  complainant  had  no 
right,  title  or  interest  therein,  but  on  the  contrary  that  all  his 
right,  title  and  interest  had  been  extinguished  by  the  lapse  of 
the  equity  of  redemption. 
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After  other  unimportant  allegations,  the  bill  prays  as  above 
stated. 

The  defendant  Coffeen  denies  the  allegation  of  a  loan,  and 
taking  the  land  as  security,  and  denies  the  usury,  explaining  in 
what  manner  the  sum  was  made  up,  whose  answer  the  heirs  of 
Groenendyke  adopt  as  their  own.     A  replication  was  filed. 

No  evidence  is  preserved  in  the  record  except  as  to  the  value 
of  the  land. 

The  cause  was  heard  at  the  August  Term,  1862,  and  the  fol- 
lowing entry  made  by  the  judge  on  his  docket : 

"  Decree,  that  on  payment  of  amount  due  defendants,  with 
interest  and  costs,  by  first  day  of  next  term,  defendants  to 
convey  land  in  controversy  to  complainant,  and  injunction  made 
perpetual.  On  failure  to  make  said  payment,  bill  to  be  dis- 
missed at  cost  of  complainant,  and  injunction  dissolved — '  con- 
tinued.' " 

At  the  December  Term,  1862,  the  defendants,  by  their 
solicitors,  moved  the  court  that  the  above  decree  be  entered 
and  enrolled  now  for  then,  which  the  court  allowed,  and  the 
following  decree  was  entered  nunc  pro  tunc : 

"  And  now  come  the  said  parties,  by  their  solicitors,  and  the 
said  cause  is  now  submitted  to  the  court  upon  bill,  answers  and 
replication,  and  upon  written  and  oral  proofs,  and  the  said 
court  having  considered  the  same,  doth  find  that  the  said  com- 
plainant was,  previous  to  the  month  of  February,  in  the  year 
i860,  indebted  to  the  said  firm  of  M.  D.  Coffeen  &  Co.,  and 
Minor,  Andrews  and  White  ;  that  judgments  were  obtained  on 
the  same  in  the  Champaign  Circuit  Court  thereon,  the  23d  day 
of  March,  1859  ;  that  the  following  lands  of  him,  the  said 
orator,  were  sold  to  satisfy  the  same  in  manner  following,  that 
is  to  say,  the  K.  W.  quarter  of  the  N.  E.  quarter  of  section 
sixteen,  in  township  eighteen,  north  of  range  fourteen  west, 
was  sold  by  the  sheriff  of  Champaign  county  to  Michael  D. 
Coffeen  and  Samuel  Groenendyke,  for  the  sum  of  $396.83,  and 
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that  the  residue  of  said  quarter  section  of  said  land,  being  three- 
fourths  thereof,  was  sold  to  J.  D.  Minor,  A.  II.  Andrews  and 
William  M.  L.  White,  for  the  aggregate  sum  of  $995.94,  that 
is  to  say,  for  the  sum  of  $331.98,  the  whole  amount  of  said 
sales  being  $1,392.77. 

"  That  to  redeem  said  lands  from  said  several  sales,  the  said 
complainant  applied  to  the  defendant,  Michael  D.  Colfeen,  for 
the  loan  of  a  sum  of  money  sufficient  so  to  redeem  the  same  ; 
that  it  was  agreed  by  the  said  complainant  and  the  said  Coffeen 
that  the  said  Coffeen  should  advance  the  money  necessary  to 
redeem  said  lands  from  the  said  sales,  made  to  the  said  Minor, 
Andrews  and  White  as  aforesaid  ;  that  to  secure  the  said  money 
so  advanced,  amounting  to  the  sum  of  $1,090.95,  and  to  redeem 
said  land  also  from  the  sale  made  to  the  said  M.  D.  Coffeen  & 
Co.,  on  their  said  execution,  amounting  to  the  sum  of  $436.51, 
and  also  to  secure  the  payment  of  the  further  sum  of  $431.02, 
then  due  and  owing  from  the  said  complainant  to  the  said  M. 
D.  Coffeen  &  Co.,  in  and  upon  account,  and  also  the  further 
sum  of  $134.67  for  the  use  and  occupation  of  said  land,  he  the 
said  complainant  should  make  and  execute,  and  he  did  make 
and  execute  to  the  said  defendant  the  deed  in  said  complainant's 
bill  mentioned ;  and  the  said  court  doth  further  find  that  the 
said  deed  of  conveyance  from  the  said  complainant  to  said 
defendant,  Michael  D.  Coffeen,  made  as  aforesaid,  though  abso- 
lute on  its  face,  was  made  to  secure  the  payment  of  the  said 
several  sums  above  named,  amounting  in  the  aggregate  to  the 
sum  of  $2,093.15. 

"  It  is  therefore  ordered  and  decreed  that  the  said  deed  be 
taken  and  held  as  a  mortgage,  and  not  as  an  absolute  and 
unconditional  conveyance  of  said  lands  ;  that  complainants  pay 
to  the  said  defendant  on  or  before  the  first  day  of  the  next 
term  of  this  court,  the  said  sum  of  $2,093.15,  with  interest 
thereon,  from  the  8th  day  of  February,  1860,  at  the  rate  of  six 
per  cent,  per  annum,  and  that,  on  the  payment  of  said  sum  of 
money  and  said  interest  by  the  said  complainant  to  the  said 
defendant,  the  defendants  make,  execute  and  deliver  unto  the 
said  complainant  a  deed  for  said  land  with  special  warranty 
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only,  and  that  the  defendant  be  perpetually  restrained  from 
claiming  title  thereto ;  that  in  default  of  the  payment  of  said 
Bum  of  money  directed  to  be  made  as  aforesaid,  at  the  time 
limited  for  the  payment  of  the  same,  the  injunction  herein  be 
dissolved,  and  that  the  said  bill  of  said  complainant  be  dis- 
missed at  the  cost  of  the  said  complainant. 

"And  it  appearing  also  to  the  satisfaction  of  the  court  that  the 
said  complainant  hath  failed  to  pay  to  the  said  defendant  the 
gaid  sum  of  $2,093.15,  and  interest  thereon,  on  or  before 
the  first  day  of  the  present  term  of  this  court,  according  to  the 
requirements  of  the  said  decree  heretofore  rendered  herein,  it  is 
ordered  that  the  injunction  heretofore  granted  herein  be  and 
the  same  is  dissolved,  the  said  complainant's  bill  herein  be  dis- 
missed, and  that  the  said  complainants  pay  the  said  defendants 
their  costs  and  charges  by  them  in  this  behalf  expended." 

To  reverse  this  decree,  the  cause  is  brought  here  by  writ  of 
error  and  various  errors  are  assigned.  We  shall  notice  those 
only  on  which  the  plaintiff  in  error  has  made  his  principal 
points  and  argument. 

The  first  point  he  makes  is,  that  the  court  had  no  power,  at 
the  December  Term,  to  enter  the  decree  in  conformity  to  the 
minutes  made  at  the  August  Term  preceding. 

The  complaint  is,  that  the  plaintiff  in  error  could  not  know, 
until  a  formal  decree  was  entered  and  enrolled,  what  his  duty 
and  obligation  was,  or  how  to  discharge  the  same. 

The  answer  to  this  is,  that  the  informal  decree  of  the  court 
was  in  his  favor,  and  that  it  was  the  duty  of  complainant  to 
see  that  it  was  in  proper  form  and  duly  enrolled — the  substance 
was  furnished  by  the  minutes  of  the  court. 

We  believe  the  invariable  practice  in  this  State  has  been  for 
near  half  a  century,  for  the  solicitor  of  the  party  in  whose  favor 
a  decree  is  pronounced,  to  write  it  out  in  due  form  and  submit 
it  to  the  judge  who  indorses  his  approval  upon  it,  which  is  the 
authority  to  the  clerk  to  enrol  it,  or  enter  it  upon  the  record. 
If  this  duty  has  been  neglected  by  the  plaintiff's  solicitor,  hav- 
ing the  necessary  data,  he  has  no  right  to  complain,  or  to  claim 
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indulgence  therefrom.  If  the  plaintiff  in  error  could  know,  at 
August  Term,  by  an  inspection  of  the  minutes  of  the  court,  the 
extent  of  his  rights  and  obligations,  if  he  knew  the  amount  to 
be  paid  by  him  to  the  defendant,  and  the  time  at  which  it  was 
to  be  paid,  then  his  duty  was  plain.  Did  the  minutes  on  the 
judge's  docket  afford  the  necessary  data  from  which  to  prepare 
a  decree  ? 

On  the  authority  of  the  case  of  Smith  v.  Trimble  et  al.,  27 
111.  152,  we  are  constrained  to  say,  they  did  not.  They  do  not 
specify  any  particular  sum  as  found  due  by  complainant  to 
defendant,  so  that  it  would  have  been  impossible  for  the  com- 
plainant's solicitor  to  prepare  a  formal  decree.  He  could  not 
know  that  the  court  had  found  the  whole  sum  claimed  by 
defendant  as  the  sum  due.  Complainant  claimed  that  a  large 
portion  of  that  sum  was  usury.  The  real  amount  due  accord- 
ing to  complainant's  estimate,  and  that  claimed  by  the  defend- 
ant, varied  in  amount  very  considerably.  It  was  for  the  court 
to  state  the  precise  amount  found  to  be  due,  and  should  have 
left  nothing  to  computation. 

But  the  decree  entered  at  December  Term  is  formal  and  pre- 
cise as  to  the  amount  due,  and  how  made  up,  but  the  objection 
to  that  is,  no  time  was  given  complainant  in  which  to  redeem. 

If  there  was  no  full  decree  at  August  Term,  and  there  was 
not,  then  entering  a  decree  nunc  pro  tunc  at  December  Term, 
at  which  term  the  time  limited  for  the  payment  of  the  money 
had  expired,  was  a  delusion,  the  only  valid  decree  having  been 
pronounced  at  December  Term,  the  court,  in  the  same  breath, 
took  from  him  all  benefit  of  the  decree,  by  dissolving  the  injunc- 
tion and  dismissing  the  bill.  It  would  be  but  equitable,  that 
some  short  time  should  have  been  allowed  complainant,  after 
the  formal  entry  of  a  full  decree,  in  which  to  pay  the  money. 
The  decree  of  August  Term,  not  finding  any  specific  amount 
due,  was  erroneous,  and  if  made  perfect  by  the  entry  at  Decem- 
ber Term,  some  short  time  should  have  been  given  complainant 
from  and  after  that  term. 

Another  objection  is  made  to  the  decree,  that  compound 
interest  is  allowed  against  complainant.     We  do  not  view  the 
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finding  in  that  light.  If  the  sum  of  two  thousand  ninety-three 
dollars  and  fifteen  cents  was  the  amount  due  on  the  day  of  the 
date  of  the  deed  and  agreement,  then  interest  was  properly 
computed  upon  that  sum  to  the  day  of  entering  the  decree,  and 
the  decree  should  bear  interest  from  the  date  of  its  entry. 

The  remaining  point  is,  that  the  sum  allowed  for  the  rent  of 
the  premises  greatly  exceeded  the  amount  agreed  to  be  paid  by 
the  contract.  By  the  contract,  the  rent  reserved  was  fixed  at 
one  dollar  only,  up  to  March  1,  1861.  There  is  no  proof  in  the 
record  that  defendant  was  entitled  to  any  more.  If  one  agrees 
to  pay  another  a  specific  sum  as  rent  for  the  use  and  occupation 
of  premises,  all  the  proof  in  the  world  that  the  premises  were 
worth  one  hundred-fold  more,  would  be  of  no  avail.  The  con- 
tract must  control.  It  is  not  like  the  case  of  proving  the 
consideration  of  a  deed.  In  such  case,  a  party  may  show  a 
greater  or  different  consideration  than  the  one  expressed  in  the 
deed.     Kimball  v.  Walker  et  al.  30  111.  482. 

It  is  unnecessary  to  examine  other  points  made  by  the  plaint- 
iff in  error.  The  decree  must  be  reversed,  for  the  reasons  we 
have  given,  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.  The  court  must  exercise  its  own 
discretion  as  to  the  time  to  be  allowed,  whether  sixty  days  or 
more,  in  which  the  plaintiff  shall  pay  the  amount  to  be  found 
due  to  the  defendant. 

Decree  reversed. 


Noah  P.  Kelly 

v. 
The  People  of  the  State  of  Illinois 

1  INDICTMENT — record  must  show  that  it  was  returned  into  open  court.  Before 
a  party  can  be  tried  on  an  indictment  the  record  must  show  that  it  was 
returned  into  open  court. 

2.    Same.    Where  the  record  foils  to  disclose  such  fact,  a  motion  in  arrest  of 
judgment  is  good. 
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Writ  of  Error  to  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error  for 
obtaining  possession  of  a  deed  under  false  pretenses.  The  case 
was  tried  by  a  jury  in  the  court  below,  who  found  the  defend- 
ant guilty.  A  motion  for  a  new  trial  was  made,  as,  also,  in 
arrest  of  judgment,  both  of  which  were  overruled,  and  judg- 
ment entered  on  the  verdict.  One  of  the  reasons  assigned,  in 
support  of  the  motion  in  arrest  of  judgment,  was  as  follows : 

That  it  did  not  appear,  from  the  record,  that  the  indictment 
therein  mentioned  and  set  forth  was  returned  into  open  court. 

Mr.  G.  B.  Burnett,  for  the  plaintiff  in  error. 

Mr.  C.  M.  Morrison,  State's  attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  proceeds  as  follows,  after  giving  the 
ordinary  convening  order  of  the  court :  "  This  day,  being  the 
fourth  day  of  said  term  of  said  court,  the  following  indictment 
was  filed  in  said  court,  to  wit."  This  is  all  the  record  shows 
as  to  the  finding  of  the  indictment.  It  nowhere  shows  that  it 
was  returned  into  open  court  by  a  grand  jury,  or  that  it  was 
ever  found  by  a  grand  jury.  For  aught  that  is  disclosed  by  the 
record,  the  so  called  indictment  may  have  been  placed  upon 
the  files  of  the  court  by  some  private  person.  The  motion  in 
arrest  of  judgment  should  have  been  sustained.  Gardner  v. 
The  People,  20  111.  430. 

Judgment  reversed. 
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Topping  Brothers  &  Company 

v. 

Fritz  Maxe. 

1.  New  tbial — verdict  contrary  to  the  evidence.  Where  a  verdict  seems  W 
be  manifestly  against  the  evidence,  it  is  the  duty  of  the  Supreme  Court  to 
reverse  the  judgment  and  have  the  facts  passed  upon  by  another  jury. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit  originally  brought  in  the 
Alton  city  court  by  the  appellants  against  the  appellee,  and 
taken  to  the  Madison  Circuit  Court  by  change  of  venue. 

On  the  12th  of  Januar}7,  1864,  Maxe  bought  a  bill  of  iron 
from  Topping  Brothers  &  Company.  In  the  same  month,  J.  H. 
Stephenson  gave  Maxe  an  order  on  Topping  Brothers  &  Com- 
pany, also  for  iron.  The  iron  was  delivered  to  Maxe  on  this 
order,  and  Maxe  afterward  settled  with  Stephenson  for  it.  An 
order  was  given  by  Maxe  on  J.  PI.  Stephenson  &  Company  foi 
the  bill  of  12th  of  January,  1864.  This  order  was  not  stamped. 
Afterward,  on  the  4th  of  March,  1864,  Maxe  drew  another  ordei 
on  J.  H.  Stephenson  &  Company,  which  became  the  foundation 
of  this  action.     It  is  in  these  words : 

"  Stanton,  March  4,  1864. 
u  Messrs.  J.  H.  Stephenson  &  Company  :  Dear  Sirs — Please 
pay  to  the  order  of  Topping  Brothers  &  Company,  for  value 
received,  five  hundred  and  eighty-five  Tf  F  dollars,  for  bill  of 
iron  sold  me  January  12th,  1864,  and  charge  to  account  of 

"  Your  ob't  serv't, 

"F.  MAXE." 

On  the  trial  the  foregoing  order  was  offered  in  evidence,  and 
the  following  was  the  testimony  of  the  witnesses  : 

H.  Caldwell:  I  presented  that  order  to  J.  H.  Stephenson 
&  Co. ;  they  said  they  would  pay  it  in  ten  days ;  one  of  the 
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plaintiffs  and  myself  then  went  to  Maxe  and  asked  him  if  he 
was  willing  to  wait  ten  days,  Maxe  said  he  did  not  care ;  at  the 
end  of  ten  days  I  again  presented  the  order  to  J.  II.  Stephen- 
son &  Co. ;  they  did  not  pay  it,  and  I  so  informed  Maxe,  who 
said  he  had  nothing  to  do  with  it ;  I  then  returned  the  order 
to  the  plaintiffs ;  Paddock,  one  of  the  plaintiffs,  told  me  there 
had  been  a  previous  order  given  by  Maxe  on  Stephenson  &  Co. 
for  the  same  goods ;  that  it  was  void  for  want  of  a  stamp,  and 
he  had  got  this  order  in  lieu  of  it. 

John  Nesbit:  In  the  last  of  March  or  first  of  April,  1864,  1 
heard  a  conversation  between  Maxe  and  Topping  and  Paddock ; 
Paddock  told  Maxe  he  had  presented  an  order  to  Stephenson 
<fc  Co.,  and  they  had  not  paid  it ;  Topping  told  Maxe  it  had 
been  standing  long  enough  and  must  be  settled ;  Maxe  then 
said  that  the  next  time  he  came  in  the  store  he  would  pay  it  or 
give  his  note  for  it ;  I  was  present  about  ten  minutes  at  that 
conversation ;  no  amount  was  mentioned ;  Maxe  said  he  would 
see  it  paid ;  don't  know  what  bill  was  referred  to ;  Maxe  bought 
a  bill  of  iron  on  the  same  day  and  paid  for  it. 

J.  H.  Stephenson:  In  January,  1864,  I  gave  Maxe,  at  his 
request,  an  order  on  Topping  Bros.  &  Co.  for  a  bill  of  iron ; 
the  iron  was  delivered  to  him  on  that  order ;  I  have  settled 
with  Maxe  for  it ;  the  order  of  Maxe  was  never  presented  to 
me  and  I  never  saw  it  until  Squire  Caldwell  called,  but  I  did 
not  see  the  order. 

This  last  witness  was  called  by  appellee,  who  also  offered  in 
evidence  the  following  letter : 

"Alton,  February  25,  1864. 
"Messrs.  J.  H.  Stephenson  &  Co.,  Gents:  Yours  of  the 
sixth  was  duly  received,  in  which  you  advise  of  intention  to 
send  us  check  in  a  few  days  for  the  d'ft  of  F.  Maxe,  $585. 
Not  yet  having  received  the  same,  we  write  requesting  the 
remittance,  and  oblige,  Yours  respectfully, 

"TOPPING  BEOS." 

This  was  all  the  evidence.    The  jury  found  for  the  defendant. 
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Mr.  Levi  Davis,  for  the  appellants. 

Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  case  the  evidence  shows  that  appellee,  on  the  4th  of 
March,  1864,  drew  an  order  in  favor  of  appellants,  on  J.  H. 
Stephenson  &  Co.,  for  $585.04.  Caldwell  testified  that  the 
order  was  presented  to  Stephenson  &  Co.,  who  proposed  to  pay 
it  if  the  time  should  be  extended  for  ten  days.  Appellee  was 
informed  of  the  fact,  and  asked  if  he  was  willing  to  give  the 
time,  when  he  replied  that  "  he  did  not  care."  At  the  expira- 
tion of  the  time,  witness  again  presented  the  order,  but  it  was 
not  paid,  and  he  informed  appellee  of  the  fact,  when  he 
replied  that  "he  had  nothing  to  do  with  it,"  and  witness 
returned  the  order  to  appellants.  This  witness  stated  that  one 
of  the  appellants  informed  him  that  an  order  had  been  pre- 
viously given  by  appellee  for  the  same  goods,  but  not  having 
the  necessary  government  stamp  it  was  void,  and  that  he  had 
obtained  the  order  in  controversy  in  lieu  of  the  other.  Witness 
stated  that  he  understood  that  the  goods  were  sold  on  order 
from  J.  H.  Stephenson  &  Co.  On  the  part  of  appellant, 
another  witness  testified  that  he  was  present  at  a  conversation 
between  two  of  the  appellants  and  appellee,  in  the  month  of 
March  or  April,  1864,  when  the  former  informed  the  latter  that 
they  had  presented  the  order,  and  it  had  not  been  paid,  and 
appellee  said  he  would  pay  it  or  give  his  note  the  next  time  he 
came  into  the  store. 

This  witness  further  stated  that  he  was  present  about  ten 
minutes  at  that  conversation  ;  that  no  sum  was  named  ;  but 
appellee  said  he  would  see  it  paid,  but  did  not  know  what  bill 
was  referred  to  in  the  conversation.  Appellee  proved  by 
Stephenson,  upon  whom  the  order  was  drawn,  that  he  gave 
appellee  an  order  on  appellants  for  a  bill  of  iron,  in  January, 
1864;  that  the  iron  was  delivered  on  that  order,  and  he  had 
settled  with  appellee  for  it ;  and  the  order  was  not  presented 
to  him,  and  he  had  not  seen  it  until  Caldwell  had  called. 
11 — 39th  III. 
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Weide  also  testified  tli&t  he  was  in  appellee's  shop  when  one 
of  the  members  of  appellants'  firm  came  with  a  written  instru- 
ment for  appellee  to  sign,  but  he  did  not  explain  it,  and  witness 
thought  there  was  some  trouble  or  something  wrong.  Appellee 
then  read  in  evidence  a  letter  from  appellants  to  Stephenson  & 
Co.,  in  which  they  say  they  had  received  a  letter  from  Stephen- 
son &  Co.  advising  them  that  they  intended  to  send  them  a 
check  for  the  draft  of  appellee,  for  $585,  and  not  having 
received  it,  they  requested  its  remittance.  This  letter  was 
dated  the  25th  of  February,  1864. 

On  this  evidence  the  jury  found  a  verdict  in  favor  of  appellee. 
A  motion  for  a  new  trial  was  entered  by  appellants,  and  over- 
ruled by  the  court.  An  exception  was  taken,  and  the  case  is 
brought  to  this  court  by  appeal,  and  the  assignment  of  errors 
questions  the  overruling  of  the  motion  for  a  new  trial. 

It  is  urged,  in  favor  of  the  reversal  of  the  judgment  of  the 
court  below,  that  the  evidence  fails  to  support  the  verdict  of 
the  jury.  There  seems  to  be  no  doubt  of  the  fact  that  the  order 
was  drawn,  presented,  payment  refused,  and  appellee  notified 
of  the  fact.  This  is  prima  facie  sufficient  to  charge  appellee. 
Then,  has  he  shown  such  facts  as  rebut  this  apparent  liability  ? 
He  shows  that  Stephenson  &  Co.  had  given  him  an  order 
for  a  bill  of  iron,  but  the  amount  of  that  order  is  not  stated ; 
but,  if  it  had  been,  and  had  corresponded  in  amount  with  this 
order,  we  do  not  see  that  it  released  appellee  from  liability  on 
this  order.  For  aught  that  appears,  he  may  have  got  iron  of 
them  on  more  than  one  occasion.  This  order  was  drawn  by 
appellee  on  Stephenson  &  Co.  and  not  by  appellants  on 
them.  Again,  his  promise  to  pay  it  or  give  his  note  the  first 
time  he  came  in  if  it  was  not  paid  by  Stephenson  &  Co. 
seems  to  refer  to  this  order,  as  no  other  is  shown  to  have 
been  given.  As  he  has  not  shown  that  he  gave  them  a  differ- 
ent order,  the  conclusion  is  inevitable  that  this  is  the  order  to 
which  he  referred.  We  cannot  see  that  it  could  refer  to  an 
order  given  by  Stephenson  &  Co.  on  appellants. 

We  are  also  at  a  loss  to  perceive  how  the  letter  of  appellants 
to   Stephenson    &  Co.    asking   them    to    pay  the   draft  given 
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by  appellee,  could,  in  the  remotest  degree,  prove  that  he  had, 
in  any  manner,  paid  or  discharged  this  order.  It  may  have, 
and  perhaps  did,  refer  to  the  unstamped  order ;  and,  as  the  letter 
refers  to  a  draft  but  four  cents  less  than  this,  and  it  was  written 
only  seven  days  before  this  order  was  given,  it  would  seem  to 
be  probable  that  such  was  the  fact.  There  seems  to  be  no 
pretense  that  Stephenson  &  Co.  ever  paid  any  portion  of  the 
order  in  controversy,  or  of  the  order  about  which  the  letter  was 
written.  Stephenson  only  says  that  he  settled  with  appellee 
for  the  order  drawn  by  him  on  appellants,  not  that  appellee  had 
settled  with  them,  or  that  witness  had  paid  them.  But  if,  as  is 
contended,  the  iron  was  obtained  on  the  order  of  Stephenson 
&  Co.,  and  they  have  settled  with  appellee,  as  Stephenson 
swears,  instead  of  paying  appellants,  it  may  be  asked  by  what 
rule  of  law  that  would  release  appellee  from  paying  for  the 
iron  he  received  of  them,  and  for  which  he  had  drawn  the 
order  on  Stephenson  &  Co.  Having  received  the  iron,  he 
should  either  have  paid  Stephenson  &  Co.  or  appellants. 
If  Stephenson  &  Co.  were  owing  him,  and  gave  the  order 
as  a  mode  of  payment,  but  afterward  paid  him  the  money,  or 
settled  it  in  some  other  mode,  and  he  agreed  with  appellants 
to  pay  them,  and  drew  the  order  on  Stephenson  &  Co.,  we 
are  at  a  loss  to  perceive  how  he  is  released  or  why  he  should 
not  pay  the  money ;  and,  as  we  understand  the  case,  such  are 
the  facts. 

Nor  do  we  see  that  any  fraud  was  perpetrated  on  appellee 
by  appellants  in  obtaining  the  order.  If  the  one  first  given 
was  unstamped,  it  had  no  binding  effect  and  could  not  be 
enforced.  Nor  does  this  record  show  that  it  was  not  returned 
to  appellee  before  this  was  given,  and  it  is  but  reasonable  to 
suppose  that,  in  accordance  with  the  usual  course  of  business, 
he  would  not  have  given  the  latter  until  the  former  was  taken 
up  or  destroyed.  Nor  can  appellants  recover  upon  the  consid- 
eration for  which  that  order  was  given,  if  it  has  been  paid  by 
giving  this  order  or  otherwise.  The  drawing  and  protesting 
payment  of  this  order  creates  prima  facie  appellee's  liability  to 
pay  it,  and  the  evidence  in  this  record  is  manifestly  too  loose 
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and  uncertain  to  overcome  that  liability.  It  may  be  that  the 
evidence  does  not  appear  in  the  record  as  it  was  before  the  jury, 
but,  as  it  is  presented  to  us,  we  think  the  case  should  be  sub- 
mitted to  and  passed  upon  by  another  jury. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Wallace  Parker 

v. 

Fisher,  Fuller  &  Co. 

1.  General  verdict — its  effect  A  general  verdict  is  an  answer  to  all  the 
counts  of  a  declaration  where  the  general  issue  was  plead  to  all.  Hence,  a 
verdict  for  one  thousand  dollars,  comprehends  the  principal  sum  sued  for,  and 
the  interest  on  that  sum,  if  the  interest  was  specially  claimed  in  a  separate 
coimt. 

2.  In  such  a  case,  the  legal  effect  of  such  a  verdict  is,  that  taking  into  con- 
sideration the  claims  of  the  plaintiffs,  as  set  forth  in  all  the  counts  of  their 
declaration,  they  are  entitled,  upon  the  whole,  to  one  thousand  dollars  and  no 
more ;  and  such  a  verdict  is  good  though  it  does  not  specially  dispose  of  a 
count  for  interest. 

3.  Money  received  by  one  for  the  use  of  another  and  not  properly 
applied — viability  therefor.  Where  a  party  has  received  money  for  a  particular 
purpose,  ana  fails  to  apply  it  to  that  purpose,  he  is  liable  in  assumpsit  for 
money  had  and  received,  to  the  persons  from  whom  he  received  it  Hence, 
where  P.,  a  warehouseman,  had  received  several  packages  of  money  from  F., 
and  this  money  was  sent  to  P.  for  the  use  of  B.,  and  at  the  request  of  B.,  and 
P.  did  not  account  for  a  package  of  one  thousand  dollars,  F.  was  entitled  to  a 
judgment  in  assumpsit  for  the  sum  not  accounted  for. 

4.  And,  in  such  a  case,  where  the  evidence  showed  that  P.  was  not  only  a 
warehouseman  but  was  a  purchasing  agent  for  F.,  he  could  not  withhold  the 
money  from  the  person  to  whom  F.  owed  it,  and  thus  defeat  an  action  by  F.,  in 
assumpsit,  for  money  had  and  received,  on  the  ground  that  he  was  a  mere  gra- 
tuitous bailee. 

5.  It  is  also  true  that,  in  such  a  case,  B.,  to  whom  the  money  should  have 
been  paid  by  P.,  could  maintain  an  action  against  him  for  the  recovery  of  it, 
though  a  recovery  by  one  would  be  a  bar  to  an  action  by  the  other. 

6.  Instruction — must  be  based  on  the  evidence.  An  instruction  which  does 
not  require  the  jury  to  believe  "  from  the  evidence  "  the  facts  assumed  in  it,  is 
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objectionable,  even  if  the  law  in  the  instruction  is  correctly  stated ;  but  this 
court  has  often  declared  that,  where  an  erroneous  instruction  has  been  given, 
and  still,  on  the  whole,  it  appears  that  substantial  justice  has  been  done,  the 
judgment  will  not  be  reversed. 

7.  Defective  verdict — may  be  made  the  foundation  of  a  good  judgment. 
Where,  on  the  whole  record,  the  court  can  see  that  injustice  has  not  been  done 
a  defendant,  it  would  be  going  too  far  to  deprive  a  plaintiff  of  a  recovery  for 
even  less  than  he  was  entitled  to,  upon  no  better  ground  than  the  informality 
of  a  verdict,  so,  where  a  sealed  verdict  was  "  for  the  plaintiffs  for  $1,000  and 
interest"  and  the  jury  had  dispersed,  it  was  not  error  to  allow  the  plaintiffs  to 
remit  all  of  said  verdict  except  $1,000. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon.  D. 
M.  Woodson,  Judge,  presiding. 

This  was  a  suit  which  was  commenced  August  1,  1864,  in 
assumpsit  by  the  appellees  against  the  appellant.  The  declara- 
tion contained  three  counts.  The  first  for  money  had  and 
xeceived;  the  second  upon  an  account  stated,  and  the  third 
was  for  interest.  The  trial  in  the  court  below  resulted  in  a 
judgment  for  the  plaintiffs  there,  the  appellees  here,  for  one 
thousand  dollars. 

The  evidence  shows  that  in  October,  1863,  Wallace  Parker 
was  a  warehouseman  in  Naples,  and  Joseph  Fisher  and  the 
other  appellees  were  buying  corn  there  for  shipment  to  St. 
Louis,  and  doing  business  themselves  at  Jersey  Landing.  In 
the  fall  of  that  year,  the  appellees  bought  a  large  lot  of  corn  at 
Naples  of  one  F.  Brockmire,  and  made  an  arrangement  with 
him  that  they  were  to  send  the  money  to  him  by  the  steam- 
boat, "  care  of  Wallace  Parker."  The  money  was  afterward 
sent  from  St.  Louis,  by  J.  G.  Greer  &  Co.,  as  commission  mer- 
chants, by  direction  of  appellees,  in  sealed  packages  and  all 
directed  to  "  Wallace  Parker,"  except  one  package  of  $1,600, 
which  was  directed  to  Mr.  Brockmire,  care  of  Wallace  Parker. 
The  dates  and  amounts  and  manner  of  sending,  as  follows  : 

Oct.  27,  $1,000,  by  the  packet  "  Nellie  Eogers;"  Oct.  31, 
$1,000,  by  the  same  boat;  Nov.  9,  $1,000,  by  the  same  boat; 
Nov.  14,  $1,000.  by  the  same  boat;  Nov.  21,  $1,600,  by  tho 
same  boat,  but  directed  to  Brockmire,  care  of  Parker ;  Dec.  10, 
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$6,000,  by  express.  The  total  amount  of  the  money  sent  was 
$11,600.  The  clerk  of  the  boat  delivered  to  Parker  all  the 
packages  which  were  sent  by  the  boat,  and  understood  from 
both  parties  that  all  the  money  sent  was  to  pay  Fred.  Brock- 
mire  for  corn  bought  of  him  by  plaintiffs.  Part  of  the  evidence 
for  the  plaintiffs  was  an  account  commencing,  "  Messrs.  Fisher, 
Fuller  &  Co.,  in  account  with  Wallace  Parker,"  and  admitted 
by  Parker  to  be  in  his  handwriting.  This  account  is  indorsed 
"  F.  Brockmire's  bill,  Dec.  12,  1863."  It  consists  of  a  bill  of 
items  for  labor,  and  sacks,  and  twine,  express  charges,  corn, 
storage,  etc.  The  first  item  is  dated  Oct.  28, 1863,  and  the  last 
Dec.  16,  1863.  The  main  charges  are  Dec.  15,  for  corn  at  fifty 
and  sixty  cents  a  bushel.  These  amount  to  $9,469.40.  The 
same  day  there  is  a  charge  of  $193.91  for  storage  of  corn. 
Finally,  the  charges  against  the  plaintiffs  end  Dec.  16,  with  an 
item  of  "  cash  paid  Mr.  Pickard,  $827.11."  The  whole  amount 
charged  is  $10,600,  of  which  $10,490.45  is  formed  by  the  corn, 
storage  and  cash,  and  the  balance  is  made  up  of  a  large  number 
of  small  items  of  the  character  above  indicated.  On  the  other 
side,  that  account  credits  "  Fisher,  Fuller  &  Co.,  by  cash  paid 
to  F.  Brockmire,"  in  the  following  dates  and  amounts :  Oct.  28, 
$1,000;  Nov.  2,  $1,000;  Nov.  16,  $1,000;  Nov.  23,  $1,600; 
Dec.  10,  $6,000 ;  total,  $10,600. 

The  plaintiffs  below  claimed  that  they  had  sent  to  Parker  a 
thousand  dollars  more  than  he  had  accounted  for,  and  this  suit 
was  brought  to  recover  that  sum,  and  the  interest.  The  case 
was  given  to  the  jury,  March  14,  1865,  with  an  agreement  by 
both  parties  that  the  jury  might  seal  their  verdict,  when  they 
should  agree  upon  one,  deposit  it  with  the  clerk  and  disperse. 
On  the  meeting  of  the  court  next  morning,  the  clerk  handed 
the  sealed  verdict  to  the  court,  the  calling  of  the  jury  was 
waived  by  both  parties,  and  the  court  read  the  verdict  in  the 
absence  of  all  the  jury. 

The  verdict  was  in  these  words:  "We,  the  jury,  find  a 
verdict  for  the  plaintiffs  for  the  sum  of  one  thousand  dollars 
and  interest."  Plaintiffs  moved  to  have  the  jury  recalled  and 
the  case  recommitted,  which  motion  was  overruled.     Plaintiffs 
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then  asked  for  leave  to  remit  all  of  the  verdict  except  one 
thousand  dollars,  and  asked  a  judgment  for  that  amount.  The 
court,  against  the  exception  of  the  defendant,  allowed  the 
motion  and  judgment  was  so  rendered.  Motions  by  the  defend- 
ant for  a  new  trial  and  to  set  aside  the  verdict  were  overruled, 
and  he  now  prosecutes  this  appeal. 

Mr.  H.  J.  Atkins,  and  Messrs.  Morrison  and  Epler,  for  the 
appellant. 

Mr.  Albert  G.  Burr,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of  Scott 
county,  brought  by  Joseph  Fisher,  Edmund  M.  Fuller  and 
Philander  Pickard,  a  firm  doing  business  under  the  name  of 
Fisher,  Fuller  &  Co.,  against  Wallace  Parker. 

The  declaration  contains  three  counts,  the  first  for  money 
had  and  received  by  the  defendant  of  the  plaintiffs ;  the  second 
for  money  found  due  on  an  account  stated  ;  and  the  third  count 
for  interest  for  the  forbearance  and  use  of  divers  sums  of  money. 

The  general  issue  was  pleaded  and  a  trial  by  jury.  It  was 
agreed  by  the  parties  that  the  jury  might  seal  their  verdict, 
deposit  it  with  the  clerk  and  separate. 

On  the  following  morning,  at  the  meeting  of  the  court,  a 
sealed  verdict,  left  with  the  clerk,  was  delivered  to  the  court, 
and  the  parties  being  asked  if  they  wished  the  jury  called,  and 
replying  in  the  negative,  the  court  opened  and  read  the  verdict 
in  the  absence  of  the  jury,  which  was  as  follows :  "  We,  the 
jury,  find  for  the  plaintiffs  for  one  thousand  dollars  and  interest." 
The  plaintiffs  thereupon  moved  the  court  to  have  the  jury  called 
and  the  case  recommitted  to  them,  which  motion  the  court 
denied.  The  plaintiffs  then  moved  the  court  for  leave  to  remit 
all  of  the  verdict  except  one  thousand  dollars,  and  to  withdraw 
all-  claim  for  interest,  and  that  judgment  might  then  be  entered 
on  the  verdict  for  one  thousand  dollars. 
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This  motion  the  court  allowed,  and  the  defendant  excepted, 
and  thereupon  entered  a  motion  for  a  new  trial,  assigning  as  a 
reason  that  the  verdict  was  contrary  to  the  evidence,  and 
because  the  court  gave  improper  instructions  to  the  jury  for  the 
plaintiffs,  and  because  of  allowing  plaintiffs'  remittitur,  and 
because  the  verdict  was  not  entire,  and  a  finding  on  all  the 
issues  in  the  case. 

The  court  denied  the  motion  and  rendered  judgment  for  one 
thousand  dollars,  to  all  which  the  defendant  excepted  and 
appeals  to  this  court,  and  assigns  this  action  of  the  Circuit  Court 
as  error. 

Upon  the  last  point  made,  the  general  issue  was  to  all  the 
counts  in  the  declaration,  and  a  general  verdict  is  an  answer  to 
all  the  counts.  A  verdict  for  one  thousand  dollars  would  com- 
prehend the  principal  sum  sued  for,  and  the  interest  on  that 
sum,  if  the  interest  was  specially  claimed  in  a  separate  count. 
It  is  a  finding  to  the  effect  that,  taking  into  consideration  the 
claims  of  the  plaintiffs  as  set  forth  in  the  three  counts  of  the 
declaration,  they  are  entitled,  upon  the  whole,  to  one  thousand 
dollars,  and  no  more.  This  is  the  legal  effect  of  the  verdict, 
and  is  a  legal  finding  on  the  only  issue  presented  by  the  plead- 
ings, for  there  was  but  one  issue,  and  that  was,  was  the  defend- 
ant indebted  to  the  plaintiffs  by  reason  of  any  agreement, 
promise  or  undertaking  of  his,  and  if  so,  in  what  amount  ?  A 
verdict  finding  one  thousand  dollars  is  responsive  to  this  issue, 
without  disposing  specially  of  the  count  for  interest. 

Now,  as  to  the  points  in  their  order :  The  first  is  that  the 
verdict  is  contrary  to  the  evidence. 

The  facts  are  that  defendant  was  a  warehouseman  at  Naples, 
and  had  bought  and  stored  corn  on  plaintiffs'  account  to  a 
large  amount,  and  that  plaintiffs  sent  him  money  by  the  boat 
"  Nellie  Rogers,"  at  different  times  in  packages  of  one  thousand 
dollars,  except  in  one  case,  when  a  package  containing  sixteen 
hundred  dollars  was  sent  him,  and  another  package  sent  by 
express  containing  six  thousand  dollars,  in  all  the  sum  of  eleven 
thousand  six  hundred  dollars,  all  of  which  the  defendant 
received  and  accounted  for,  except  the  sum  of  one  thousand 
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dollars.  It  appears  that  these  sums  were  sent  to  defendant  at 
the  request  of  one  Brockmire,  for  whose  use  they  were,  and  of 
whom  the  plaintiffs  had  made  large  purchases  of  corn. 

It  is  insisted  by  the  defendant,  that,  on  this  state  of  facts,  the 
money  when  sent  to  him  was  the  money  of  Brockmire,  and  if 
defendant  did  not  pay  it  over  to  Brockmire  he  alone  can  sue 
for  it ;  that  defendant's  liability  is  alone  to  Brockmire  and  not 
to  the  plaintiffs. 

The  testimony  of  Greer  Brothers,  who  composed  the  business 
firm  of  J.  G.  Greer  &  Co.,  at  St.  Louis,  and  who,  it  would  seem, 
were  the  consignees  of  the  corn  shipped  by  plaintiffs  from 
Naples,  shows  that  they  sent,  at  the  request  of  plaintiffs,  to  the 
defendant  at  different  times,  eleven  thousand  six  hundred  dol- 
lars, which  plaintiffs  owed  to  Brockmire  for  corn  they  had 
purchased  of  him.  It  was  by  Brockmire's  request  the  money 
should  be  sent  to  the  defendant.  Five  thousand  six  hundred 
dollars  were  sent  in  separate  packages  at  different  dates  by  the 
steamboat  "  Nellie  Rogers,"  and  six  thousand  dollars  in  another 
package  by  express,  all  which  came  to  the  hands  of  the  defend- 
ant. In  his  account  current  rendered  to  the  plaintiffs,  he 
charges  himself  with  ten  thousand  six  hundred  dollars  and 
accounts  for  that  sum,  leaving  one  thousand  dollars  unac- 
counted for,  which  is  the  matter  in  controversy. 

The  proof  shows  that  but  one  package  of  money,  and  that  for 
$1,600,  was  addressed  directly  to  Brockmire,  care  of  defendant, 
about  which  there  is  no  controversy.  The  other  packages  con- 
tained, each  of  them,  $1,000,  and  were  directed  to  the  defend- 
ant, and  came  to  his  hands.  It  is  one  of  these  which  is  the 
subject  of  this  action,  and  for  which  he  has  not,  in  his  account 
current,  given  the  plaintiffs  credit.  As  to  the  claim  he  was 
merely  a  gratuitous  bailee,  his  account  current  shows  the 
contrary.  It  shows  he  was  the  purchasing  agent  of  the  plaint- 
iffs, and  their  warehouseman,  charging  them  with  storage. 
The  whole  transaction,  as  established  by  the  witnesses,  and 
by  the  defendant's  account  current,  shows  he  was  not  a 
mere  bailee,  but  a  purchasing  agent  and  warehouseman,  as  a 
commission  and  forwarding  merchant,  doing  business  on  the 
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terms  usual  and  customary  with  persons  engaged  in  such 
business. 

But  if  he  was  a  mere  gratuitous  bailee,  had  he  a  right  to 
withhold  the  money  from  the  person  to  whom  the  plaintiffs 
owed  it,  and  appropriate  it  to  his  own  use  ?  We  think  not.  In 
whatsoever  relation  he  stood  to  the  plaintiffs  the  fact  is  shown 
that  he  has  received  their  money  for  a  particular  purpose,  and 
has  failed  to  apply  it  to  that  purpose.  This  is  a  fraud,  for 
which  the  defendant  is  justly  chargeable  in  an  action  for  money 
had  and  received. 

The  next  point  in  order  is  giving  improper  instructions  for 
the  plaintiffs.     The  instructions  are  as  follows  : 

"  The  court  instructs  the  jury,  in  behalf  of  the  plaintiffs,  that 
if  they  believe  from  the  evidence  that  Fisher,  Fuller  &  Co. 
sent  at  various  times  sums  of  money  amounting  in  all  to 
$11,600,  to  be  expended  for  the  benefit  of  the  plaintiffs,  and 
that  Parker  has  failed  to  account  for  any  given  quantity  of  said 
money,  the  jury  shall  find  a  verdict  for  the  plaintiffs  for  such 
sum  unaccounted  for,  not  exceeding  $2,000. 

44  That,  even  if  they  believe  that  defendant  agreed,  without 
compensation,  to  receive  money  of  plaintiffs  as  their  agent,  and 
not  as  the  agent  of  Brockmire,  and  pay  out  the  same  for  their 
benefit,  he  is  still  held  to  an  honest  account  for  all  moneys  so 
received ;  and  if  he  has  failed,  even  under  such  facts,  to  account 
for  any  portion  of  money  so  received,  the  plaintiffs  are  entitled 
to  judgment  for  such  amount. 

"  The  court  instructs,  for  plaintiffs,  that  if  Parker  has  rendered 
to  plaintiffs  his  account  current,  accounting  therein  in  his  own 
name  for  all  but  one  thousand  dollars  of  the  money  received,  he 
cannot  legally  avoid  accounting  for  the  remainder  by  claiming 
that  some  other  than  himself  was  bound  to  make  such  account. 

We  perceive  nothing  objectionable  in  the  first  of  these 
instructions,  as  may  be  inferred  from  what  has  already  been 
said  in  disposing  of  the  first  point. 

It  can  make  no  difference  in  the  plaintiffs'  right  to  recover, 
if  this  money  was  to  be  applied  to  the  payment  of  Brockmire, 
if  the  defendant  did  not  so  apply  it.      Although  Brockmire 
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might  possibly  have  sued  for  and  recovered  the  amount,  the 
plaintiffs'  right  to  sue  is  unquestionable,  and  a  recovery  by 
them  would  be  a  bar  to  a  recovery  by  Brockmire  for  the  same 
money. 

The  second  instruction  not  being  based  on  the  evidence,  or 
rather  the  jury  not  being  required  to  believe  "  from  the 
evidence,"  that  defendant  agreed,  etc.,  is  objectionable  under 
all  the  rulings  of  this  court  on  that  point,  yet  the  matter  of 
law  stated  in  it  cannot  be  denied.  No  matter  how  the  money 
came  to  the  hands  of  the  defendant,  if  it  was  the  plaintiffs' 
money  the  defendant  should  account  for  it. 

The  third  instruction  withdraws  no  question  from  the  jury, 
upon  which  they  were  required  to  pass.  The  defendant  was 
estopped  by  his  own  act,  by  his  own  account  rendered,  from 
denying  responsibility  to  the  plaintiffs.  By  rendering  an 
account  he  admitted  the  right  of  the  plaintiffs  to'  an  account, 
and  in  rendering  it,  he  should  have  made  it  full  and  satisfactory. 

On  the  principle  so  often  declared  by  this  court,  that  although 
an  erroneous  instruction  may  have  been  given,  yet  if,  upon  the 
whole  record,  it  appears  substantial  justice  has  been  done, 
the  court  will  not  reverse  a  judgment,  this  judgment  will  stand 
notwithstanding  the  omission  in  the  second  instruction.  The 
other  instructions  fairly  stated  the  case,  and  no  injury  could 
have  resulted  to  the  defendant  from  the  wording  of  the  second 
instruction. 

Another  question  remains  to  be  considered,  and  that  is  the 
action  of  the  court  on  the  verdict. 

The  third  count  of  the  declaration,  was  a  count  for  interest 
on  the  money  claimed  to  be  due.  The  amount  of  interest 
rested  in  computation  and  could  readily  be  ascertained  in  dol- 
lars and  cents,  and  it  was  the  duty  of  the  jury  to  compute  it. 
The  verdict  was  sealed,  and  the  jury  dispersed.  The  verdict  is 
defective  as  is  admitted  by  the  appellee's  counsel,  or,  whether 
admitted  or  not,  it  is  manifestly  defective  in  not  finding  the 
amount  of  the  interest  by  way  of  damages. 

We  have  found  no  case  precisely  on  the  point  made  by  appel- 
lant.    The  cases  cited,  Hinckley  et  al.  v.  West,  4  Gilm.  138, 
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and  Wilcoxon  v.  JRoby,  3  id.  475,  merely  sliow  that  after  a  jury 
is  discharged,  they  cannot  be  reassembled,  and  their  verdict 
amended.  Now  the  record  does  not  show  a  technical  amend 
ment  of  this  verdict.  The  most  that  can  be  urged  is,  that  it 
was  uncertain  and  unintelligible  so  far  as  the  interest  waa 
involved.  In  other  respects,  the  verdict  was  responsive  to  the 
issues  found  on  all  the  counts. 

We  are  inclined  to  hold  that  this  portion  of  the  verdict, 
"  and  the  interest,"  may  be  rejected  as  unintelligible,  and  the 
verdict  recorded  for  that  part  which  is  good,  on  the  principle 
u  utile  per  inutile  non  vitiatur"  What  rule  is  there  to  pre- 
vent a  party  from  waiving  a  portion  of  the  finding  of  a  jury  ? 
Why  should  the  defendant  complain  ?  It  is  to  his  advantage 
that  a  verdict  was  entered  for  less  than  the  amount  really  due. 
When,  on  the  whole  record,  we  see  that  injustice  has  not  been 
done  a  defendant,  it  would  be  going  too  far  to  deprive  a  plaint- 
iff of  a  recovery  for  even  less  than  he  was  entitled  to  upon  no 
better  ground  than  the  bare  informality  of  a  verdict. 

In  the  case  of  Carter  v.  Lewis  et  al.  29  111.  500,  this  court 
said  a  decree  "for  seven  hundred  dollars  and  upward,"  waa 
good  for  the  certain  sum  of  seven  hundred  dollars,  and  void  for 
the  residue. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Leander  P.  Phelps 

v. 
Job  J.  Reeder  et  al. 

1.  Agency — what  constitutes.  One  of  two  tenants  in  common  of  land  pur- 
chased his  co-tenant's  interest  therein.  There  were  mechanics'  liens  upon  the 
premises,  which  were  to  be  paid  off  by  the  purchasing  tenant,  by  allowing  a 
sale  to  take  place  under  the  anticipated  decree  and  having  him  become  the 
purchaser,  and  he  was  to  be  allowed  as  a  credit  on  the  purchase-money,  one- 
half  of  the  full  amount  of  those  debts :  Held,  that  this  agreement  constituted 
the  purchaser  the  agent  of  his  vendor  in  respect  to  the  payment  of  those  liens. 
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2.  SAME-^-agent  cannot  make  profit  out  of  the  matter  of  his  agency.  And,  by  rea- 
son of  the  relation  existing  between  the  parties,  of  principal  and  agent,  the 
latter  could  not  speculate  in  regard  to  the  discharge  of  the  liens,  at  the  expense 
of  the  former. 

3.  So  that  whatever  abatement  of  the  liens  the  agent  may  have  procured, 
he  would  be  required  to  allow  it  to  his  principal. 

4.  Trustee: — what  constitutes.  In  such  case,  the  purchaser,  retaining  the 
purchase-money  in  his  own  hands  with  which  to  discharge  the  incumbrances 
on  the  property  purchased,  held  the  fund  as  trustee  for  his  vendor. 

5.  Same — trustee  cannot  make  profit  out  of  the  trust  fund.  And  holding  the 
money  as  trustee,  if,  in  applying  it  in  discharge  of  the  incumbrances,  as  was 
agreed  upon,  he  makes  a  profit,  he  must  account  therefor  to  his  cestui  que  trust. 

C.  Garnishment  —  defect  in  form  of  writ,  waived  by  appearance.  When  a 
party  appears  and  answers  a  writ  of  garnishment,  he  thereby  waives  any  want 
of  form  in  the  writ. 

7.  Set-off — in  equity.  A  judgment  against  two  jointly  cannot  be  set  off  in 
equity  against  a  debt  due  to  one  of  them  individually,  except  it  be  alleged  and 
proven  that  the  other  is  insolvent. 

Appeal  from  the  Circuit  Court  of  McDonough  county ;  the 
Hon.  John  S.  Bailey,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion. 

Mr.  J.  S.  Bailey,  for  the  appellant. 

Mr.  D.  G.  Tunnicliff,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  chancery  presenting,  substantially, 
the  following  facts : 

On  the  22d  day  of  September,  1857,  Phelps,  the  appellant, 
and  Reeder,  the  appellee,  were  in  joint  possession  of  certain 
mill  property  in  the  county  of  McDonough,  .Reeder  in  his  own 
right,  and  Phelps  as  mortgagee  of  one  Dewey,  who  had  been 
tenant  in  common  with  Reeder.  On  that  day  Phelps  bought 
the  interest  of  Reeder,  agreeing  to  pay  him  therefor  $2,425. 
The  property,  however,  was  at  that  time  subject  to  certain 
mechanics'  liens,  which  were  being  prosecuted,  and  the  precise 
amount  of  which  was  undetermined,  as,  also,  to  certain  judg- 
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ments  against  Reeder.  These  incumbrances,  it  was  stipulated 
in  the  contract,  were  to  be  paid  off  by  Phelps,  by  allowing  a 
sale  to  take  place  under  the  anticipated  decree,  and  having  him 
become  the  purchaser ;  and  it  was  further  stipulated  that  he 
should  be  allowed,  as  a  credit  on  the  purchase-money,  "  one- 
half  of  the  full  amount  of  the  principal,  interest  and  costs  of 
suit  on  said  debts  and  claims  for  mechanics'  labor  and  material." 
It  was  further  agreed  that  the  balance  due  Reeder  should  be 
paid  in  eighteen  months  from  the  sale,  and  that  Phelps  should 
not  delay  the  sale.  The  sale  was  held  on  the  15th  of  January, 
1858,  and  the  property  purchasd  by  Phelps  for  $2,305.92.  He 
also  paid  a  part  of  the  individual  judgments  against  Reeder, 
and  in  the  months  of  February,  March  and  May  he  bought  six 
judgments,  rendered  before  a  justice  of  the  peace,  three  of 
which  were  against  Reeder  alone,  and  three  rendered  against 
Reeder  &  Dewey.  On  the  24th  of  December,  1857,  Reeder 
executed  to  Robert  L.  Howell  his  ten  promissory  notes,  seven 
of  which  were  for  $95  each,  two  for  $90,  and  one  for  $80,  and 
on  the  15th  of  January,  1858,  Reeder  confessed  ten  several 
judgments  on  these  notes  before  a  justice.  On  the  18th  of 
January,  1858,  Howell  garnisheed  Phelps  on  seven  of  these 
judgments,  who  appeared,  answered  and  was  discharged,  and 
on  the  8th  of  February,  Howell  appealed  from  the  judgment  of 
discharge  to  the  Circuit  Court.  Thereupon  Phelps  filed  his  bill 
to  enjoin  the  further  prosecution  of  said  processes  of  garnish- 
ment, alleging  that,  by  his  discharge  of  the  mechanics'  liens, 
by  his  payment  of  the  individual  judgments  against  Reeder, 
and  by  the  judgments  against  Reeder  before  a  justice  of  the 
peace,  which  he  had  bought,  and  for  which  Reeder  was  now 
indebted  to  him,  the  purchase-money  on  the  mill  property  was 
more  than  paid.  Howell  answered,  and  also  filed  a  cross-bill. 
Proofs  were  taken,  all  objections  to  the  jurisdiction  were  waived, 
and  on  the  hearing  the  court  rendered  a  decree  finding  the  sum 
of  $1,467  to  be  still  due  on  the  contract  of  sale,  and  directing 
that  there  should  be  paid  out  of  it,  first,  the  amount  of  the  seven 
judgments  upon  which  Phelps  had  been  garnisheed ;  secondly, 
the  three  judgments  before  a  justice  rendered  against  Reeder 
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individually,  and  bought  by  Phelps,  the  amount  due  upon 
which  judgments  Phelps  was  allowed  to  retain ;  and,  thirdly, 
that  the  residue  of  the  $1,467  should  be  applied  on  the  three 
judgments  in  favor  of  Howell  against  Reeder,  on  which  no 
process  of  garnishment  had  been  issued.  From  this  decree 
Phelps  appealed. 

It  appeared,  by  the  pleadings  and  proofs,  that,  after  the  pur- 
chase by  Phelps,  and  before  the  sale  under  the  mechanics'  liens, 
he  had  bought  these  liens  from  their  respective  owners  at  a 
large  discount.  The  real  controversy  in  this  case  grows  out  of 
this  circumstance,  Phelps  insisting  that  he  is  entitled  to  a  credit 
for  one-half  of  the  amount  of  the  liens,  while  Reeder  and  Howell 
claim  that  he  should  be  allowed  only  one-half  of  the  sum  he 
actually  paid.  It  is  a  question  as  to  which  we  entertain  no 
doubt  whatever.  Apart  from  the  relation  in  which  the  parties 
stood  to  each  other  as  tenants  in  common,  the  agreement  sub- 
stantially made  Phelps  the  agent  of  Reeder  for  the  purpose  of 
discharging  the  liens,  and  while  standing  in  this  relation,  he 
could  not  speculate  in  regard  to  the  liens,  at  the  expense  of  his 
principal.  That  portion  of  the  agreement  relating  to  this 
matter  is  as  follows : 

"  Whereas ',  said  property  is  subject  to  sundry  liens  against 
Reeder  &  Dewey,  for  materials  for  building  and  repairing  said 
property,  for  mechanical  labor  on  the  same,  and  to  enforce 
some  of  said  liens,  suits  are  now  pending  in  the  McDonough 
Circuit  Court,  and  also  a  suit  is  pending  in  said  court  to  fore- 
close said  mortgage,  executed  to  said  Phelps  by  said  Dewey, 
and 

"  Whereas,  said  Phelps  has  agreed  to  pay  said  Reeder  twenty- 
four  hundred  and  twenty-five  dollars  for  said  Reeder's  interest, 
sold  and  conveyed  to  him  as  aforesaid,  in  the  following  manner : 

"  Said  Reeder  is  reasonably  and  legally  bound  to  pay  one-half 
jf  said  liens  and  costs,  but  the  amount  of  said  liens  cannot  now 
oe  ascertained  nor  the  costs  to  enforce  which  it  will  amount  to. 
It  is  agreed  that  said  Leander  P.  Phelps  shall,  at  the  sale  of 
*aid  property,  under  the  judgment  or  decrees  that  may  be 
rendered  in  said  suit  for  mechanics'  liens  and  liens  for  materials, 
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bid  the  full  amounts  due  thereon,  for  principal,  interest  and 
costs,  or  otherwise  fully  paj  and  discharge  the  same  as  liens 
against  said  Reeder  &  Dewey,  and  said  Reeder  is  to  allow  said 
Phelps  in  and  toward  the  payment  of  said  twenty-four  hundred 
and  twenty-five  dollars,  one-half  of  the  full  amount  of  the 
principal,  interest  and  cost  of  said  suit  on  said  debts,  and  claims 
for  mechanics'  labor  and  material,  now  brought  against  said 
Reeder  &  Dewey,  and  for  which  they  are  responsible  as  liens 
against  said  property." 

In  drawing  this  agreement,  the  parties  probably  did  not  con- 
template that  the  liens  would  or  could  be  bought  up  for  less 
than  their  face.  As  the  property  was  much  more  than  sufficient 
to  discharge  them,  they  used  language  which  looked  only  to 
their  payment  in  full.  They  provided  that  Phelps  should 
attend  the  sale,  and  "bid  the  full  amounts  due  thereon  for 
principal,  interest  and  costs,  or  otherwise  fully  pay  and  dis- 
charge the  same,"  and  it  is  then  provided  thajt  Phelps  shall  be 
entitled  as  a  credit  to  "  one-half  of  the  full  amount  of  principal, 
interest  and  costs."  This  last  clause  is  to  be  construed  in  con- 
nection with  that  which  provided  for  the  purchase  by  Phelps  at 
the  sale  "  for  the  full  amount  of  principal,  interest  and  costs." 
No  other  contingency  was  contemplated,  and  if  the  respective 
owners  of  the  liens  had  retained  them,  and  Phelps  had  bought 
at  the  sale,  the  letter  of  the  contract  would  have  been  carried 
out  by  allowing  him  a  credit  for  one-half  the  amount.  This 
language  as  to  the  amount  of  the  credit  was  used,  merely 
because  it  was  assumed  that  it  would  be  necessary  to  pay  the 
liens  in  full.  But  in  the  matter  of  discharging  the  liens, 
whether  by  purchase  or  private  payment,  or  by  bidding  at  the 
sale,  Phelps  was  acting  merely  as  Reeder's  agent  as  to  the  half 
of  the  property  which  Reeder  owned.  This  contract,  almost 
in  terms,  makes  him  agent.  It  provides  that  he  shall  attend 
the  sale  and  bid  in  the  property,  or  otherwise  discharge  the 
liens.  In  whose  behalf  is  he  to  do  this  ?  For  his  own  protec- 
tion in  part,  it  is  true,  but  equally  for  the  benefit  of  Reeder, 
who,  contemporaneously  with  this  contract,  has  given  him  a 
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deed  of  general  warranty.  And  with  whose  money  is  he  to  do 
this?  Clearly  with  the  money  of  Reeder  which  Reeder  has 
allowed  him  to  retain  for  that  express  purpose.  Acting  then 
as  Reeder's  agent  to  discharge  the  liens,  and  with  Reeder's 
money  in  his  pocket  to  be  used  for  that  object,  it  would  be  a 
violation  of  the  most  familiar  principles  of  equity  to  allow  him 
to  speculate  with  these  funds  in  reference  to  the  liens  for  his 
own  benefit.  Whatever  abatement  of  the  liens  he  procured 
must  be  allowed  to  Reeder  to  the  extent  of  his  interest  in  the 
property.  Phelps  really  held  the  money  as  trustee  for  Reeder, 
and  if,  in  dealing  with  trust  funds,  the  trustee  makes  a  profit, 
he  must  account  therefor  to  his  cestui  que  trust. 

There  was  no  error  in  the  decision  of  the  Circuit  Court  on 
this  main  point  in  the  case,  nor  was  there  any  in  the  details  of 
the  decree.  The  garnishee  process  on  seven  of  Howell's  judg- 
ments was  served  before  Phelps  bought  his  judgments  and  there- 
fore had  precedence.  As  against  the  other  three  judgments  of 
Howell,  the  court  properly  allowed  his  Own  judgments  to  take 
precedence,  so  far  as  his  judgments  were  capable  of  being 
treated  as  a  set-off.  But  the  judgments  against  Reeder  & 
Dewey  jointly  could  not  be  set  off  against  a  debt  due  Reeder 
individually  in  the  absence  of  an  allegation  in  the  bill  and 
proof  upon  the  hearing,  of  Dewey's  insolvency. 

Objections  are  taken  to  the  writs  of  garnishment  as  informal. 
But  Phelps  appeared  and  answered  and  thus  waived  whatever 
want  of  form  there  may  have  been  in  the  writs. 

It  is  also  urged  that  the  contract  between  Phelps  and  Reeder 
had  been  assigned  before  the  garnishee  process  issued.  But  we 
think  the  proof  shows  otherwise.  We  find  no  error  in  the 
record. 

Decree  affirmed. 

12 — 39th  III. 
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George  Wright 

v. 
Rush  English. 

1.  New  trial — verdict  contrary  to  evidence.  As  a  general  rule  the  Supreme 
Court  will  hesitate  to  set  aside  a  verdict  merely  because  it  seems  to  be  unsup- 
ported by  the  evidence ;  but  where  a  verdict  seems  to  be  manifestly  against 
evidence,  it  is  the  duty  of  the  Supreme  Court  to  reverse  the  judgment  and 
have  the  facts  passed  upon  by  another  jury. 

Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

This  action  was  originally  brought  before  a  justice  of  the 
peace  in  said  county,  to  recover  the  value  of  a  United  States 
treasury  note,  of  the  denomination  of  one  hundred  dollars. 

In  the  spring  of  1864,  Rush  English,  a  boy,  found  such  a 
note  on  the  public  square  in  Carrollton.  It  was  at  once 
claimed  and  taken  from  him  by  George  Wright,  who  was  then 
passing.  Soon  after,  English,  by  his  next  friend,  brought  suit 
before  a  justice  against  Wright  for  the  value  of  the  note ;  there 
was  a  trial  by  the  justice  alone,  and  a  judgment  for  the  plaint- 
iff. The  defendant  appealed,  and  in  April,  1865,  the  cause  was 
tried  in  the  Circuit  Court,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  one  hundred  dollars.  Judgment  was  rendered  on 
the  verdict  and  the  then  defendant  brings  the  case  to  this  court 
on  appeal.  The  substance  of  the  testimony  at  the  last  trial  is 
as  follows : 

W.  A.  Davis :  About  a  year  ago  I  was  in  the  public  square 
in  Carrollton,  searching  among  papers  which  had  been  thrown 
out  of  my  store ;  Rush  English  and  other  boys  were  with  me, 
all  looking  for  uncanceled  notes,  when  English  suddenly 
exclaimed  "  I  have  found  a  greenback !"  and  handed  a  one 
hundred  dollar  interest  bearing  United  States  treasury  note  of 
the  value  of  one  hundred  dollars ;  just  as  I  was  handing  the 
bill  back  to  English,  George  Wright  reached  past  me,  took 
the  bill  from  English  and  walked  rapidly  toward  his  store; 


1866.]  Wright  v.  English.  179 

Statement  of  the  case. 

first  saw  Wright  as  he  was  reaching  to  take  the  bill ;  half  an 
hour  before  this  Wright  had  passed  some  thirty  feet  north  of 
us  going  toward  the  bank ;  we  moved  three  or  four  feet  south 
before  the  bill  was  found ;  during  all  that  time  there  was  a 
constant  wind  from  the  south,  so  strong  that  it  blew  papers 
much  larger  and  heavier  than  the  bill  over  a  two-story  house 
fifty  feet  north  of  us ;  there  was  nothing  to  obstruct  the  wind 
blowing  from  the  south  to  the  north ;  I  never  heard  of  any 
other  person  claiming  to  have  lost  a  hundred  dollar  bill  there 
except  Wright. 

W.  Straight :  I  saw  Wright  come  out  of  the  bank  and  go 
toward  Davis  and  the  boys ;  I  was  about  eighty  feet  from  the 
boys;  the  course  of  Wright  was  almost  a  straight  line  from  me 
to  them  ;  I  heard  English  say  he  had  found  a  greenback,  and 
Wright  was  then  some  thirty  or  forty  feet  from  English ;  he 
seemed  to  pass  a  step  or  two  beyond  English  and  then  turned, 
snatched  the  bill  and  walked  on  toward  his  store ;  the  wind 
was  then  very  strong  and  constant  from  the  south,  and  carried 
papers  much  larger  than  the  bill  as  high  as  the  trees  and  over 
the  houses  more  than  a  hundred  yards  north  of  where  English 
was ;  there  was  nothing  there  to  change  the  wind  from  blow- 
ing as  stated ;  I  never  heard  of  any  other  person  then  claiming 
to  have  lost  a  hundred  dollar  bill  but  Wright. 

The  defendant  then  called  his  witnesses. 

R.  Pierson :  I  was  a  clerk  in  the  bank ;  Mr.  George  Wright 
came  into  the  bank  to  deposit  money  the  morning  the  bill  was 
found ;  among  his  money  was  a  one  hundred  dollar  interest 
bearing  treasury  note ;  this  he  did  not  deposit,  and  left  the 
bank  with  that  bill  in  his  hand ;  we  calculated  the  interest 
then  due  and  I  know  the  bill  was  dated  in  February,  1864 ; 
bills  of  that  description  were  then  rare  in  that  part  of  the 
country ;  never  heard  of  any  other  person  except  Wright 
claiming  to  have  lost  such  a  bill. 

0.  Pierson :  I  was  a  partner  with  George  Wright  in  mer- 
cantile business  when  the  bill  was  found  ;  Wright  kept  his  cash 
account  separate  from  the  partnership  account,  but  I  was 
familiar  with  his  money  matters ;  some  weeks  before  the  loss 
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Wright  exhibited  an  interest  bearing  bill,  which  I  noticed  par- 
ticularly ;  on  it  was  a  small  patch  ;  it  was  the  only  bill  of  the 
kind  in  the  concern,  and  it  belonged  to  Wright;  on  the  same 
day  of  the  loss,  after  the  affair  was  over,  Wright  again  showed 
the  bill  to  me ;  it  was  the  same  bill  he  had  before ;  that  day 
English  came  into  the  store  and  said  to  Wright  he  thought 
Wright  ought  to  give  him  something  for  finding  the  bill; 
Wright  said  it  had  not  been  lost ;  English  seemed  dissatisfied, 
and  went  away ;  five  or  six  hours  afterward  English  returned 
and  demanded  the  bill ;  never  heard  any  other  person  but 
Wright  claim  to  have  lost  such  a  bill. 

This  was  all  the  evidence. 

The  following  was  agreed  to  be  a  correct  plat  of  the 
locality : 
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Mr.  James  W.  English,  for  the  appellant. 
Mr.  Albert  G.  Burr,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

As  a  general  rule  an  appellate  court  acts  with  hesitation 
in  setting  aside  the  verdict  of  a  jury,  unless  it  is  apparent  that 
it  is  not  supported  by  the  evidence.  Seeing  the  witnesses  tes- 
tify, the  jury  have  opportunities  of  determining  the  weight  due 
to  evidence,  that  can  never  be  enjoyed  by  an  examination  of 
evidence  after  it  is  reduced  to  writing.  Again,  however  care- 
fully it  may  be  transcribed,  it  is  never  precisely  the  same  as  it 
appears  at  the  time  when  it  is  given.  And,  inasmuch  as  the 
judge  who  tries  the  case  sees  the  witnesses,  he  can  judge 
from  their  manner,  their  intelligence,  their  means  of  informa- 
tion and  their  bias,  if  they  should  have  any,  whether  the  evi- 
dence sustains  the  finding  of  the  jury.  But  when  a  verdict 
seems  to  be  manifestly  against  evidence,  it  is  the  duty  of  this 
court  to  reverse  the  judgment,  and  have  the  facts  again  passed 
upon  by  another  jury. 

In  this  case  the  only  question  presented  is,  whether  the  jury 
have  arrived  at  an  erroneous  conclusion  in  finding  the  facts 
presented  by  the  issues.  Davis  testifies  that  while  he  and  the 
boys,  one  of  whom  was  appellee,  were  collecting  the  scattered 
papers,  appellant  passed  about  thirty  feet  north  of  them,  and 
went  into  the  bank.  That  at  that  time,  there  was  a  strong 
wind  blowing  from  the  south ;  strong  enough  to  blow  papers  a 
considerable  distance.  It  is  therefore  perfectly  obvious  that 
appellant  could  not  have  dropped  this  bill  in  going  to  the  bank. 
And  Davis  is  fully  sustained  in  his  evidence  as  to  the  direction 
and  force  of  the  wind  by  the  testimony  of  Straight. 

This  latter  witness  also  testifies  that  appellant  was  thirty  or 
forty  feet  from  appellee,  when  he  heard  him  say  that  he  had 
found  the  note.  As  we  understand  the  evidence,  appellant  was 
then  returning  from  the  bank,  which  was  situated  south  of  west 
from  the  point  where  appellee  picked  up  the  note.  And  appel- 
lant, we  infer,  was  approaching  Davis  and  the  boys  in  a  direct 
line  from  the  bank.  It  also  appears,  that  Davis  and  the  boys 
were  on  the  north  side  of  the  public  square,  about  opposite  to 
the  center  of  a  street  leading  from  the  west  to  the  north  side 
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of  the  public  square,  and  that  the  bank  was  on  the  north-east 
corner  of  the  block  lying  west  of  the  square.  If,  then,  the  wind 
was  slightly  from  the  south-west,  it  is  apparent  that  a  strong 
current  would  enter  the  square  from  the  west,  by  this  street, 
which  would  greatly  modify  the  current  from  the  south,  and 
would  naturally,  in  carrying  the  bill  the  distance  of  thirty  feet, 
incline  its  direction  to  the  north-east,  and  very  probably  about 
to  the  place  where  appellee  was  standing  at  the  time.  Whilst 
this  is  by  no  means  certain,  we  think  it  is  more  than  probable. 

Appellant  proved  that  he  had  recently,  before  the  occurrence, 
owned  such  a  bill.  The  bank  clerk  also  swears  that  but  a  few 
minutes  before  appellee  picked  up  the  note  appellant  had  one 
of  the  same  denomination,  and  dated  in  the  same  month,  as  the 
bill  in  controversy,  which  appellant  was  proposing  to  deposit, 
and  which  he  examined  at  the  time  in  reference  to  the  interest 
then  due ;  that  appellant  left  the  bank,  with  it  in  his  hand, 
when  he  started  back  to  his  place  of  business.  And  the  wit- 
nesses all  concur  in  saying  that  they  had  heard  of  no  person 
losing  such  a  bill  in  that  vicinity.  If  such  a  thing  had  occurred 
it  is  hardly  probable  that  none  of  these  witnesses  would  have 
heard  of  it.  Again,  appellee  soon  afterward  went  to  appellant 
and  claimed  compensation  for  finding  the  note,  when  appellant 
denied  that  it  had  been  lost.  By  this  claim  appellee  recognized 
the  ownership  of  the  note  as  being  in  appellant,  which,  while 
it  is  by  no  means  conclusive,  is  a  circumstance  lending  weight 
to  the  other  facts  tending  to  prove  appellant's  ownership. 

It  is  true  that,  although  appellee  was  not  the  owner,  and 
was  only  entitled  to  hold  the  note  as  against  all  persons  but  the 
true  owner,  and  appellant  was  bound  to  prove  title  before  he 
could  recover,  still  he  was  only  bound  to  prove  it  by  a  pre- 
ponderance of  all  the  evidence.  And  we  think  he  did  so  on 
the  trial  below,  and  that  the  case  should  be  submitted  to 
another  jury,  and  that  the  circuit  judge  erred  in  overruling  the 
motion  for  a  new  trial.  The  judgment  of  the  court  below  ia 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.        Statement  of  the  case. 

Samuel  E.  Combs,  impleaded  with  William  Bostick, 

v. 
The  People  of  the  State  of  Illinois. 


1.  Recognizance  by  security  alonbj — when  valid.  Where  the  accused 
gave  bond  before  the  justice,  with  a  surety,  to  answer  any  indictment ;  and 
when  the  indictment  was  found  the  accused  did  not  appear,  and  no  forfeiture 
of  said  recognizance  was  taken,  either  as  to  accused  or  surety,  but  the  surety 
was  recognized  in  open  court  for  the  appearance  of  the  accused  at  the  next 
term ;  held,  that  the  second  recognizance  was  not  void  because  entered  into  by 
the  surety  alone,  though  without  the  previous  recognizance  it  would  have  been 
void. 

2.  Rule  in  such  cases.  Where  the  principal  has  entered  into  a  recogni- 
zance, and,  failing  to  appear,  his  surety  enters  into  a  new  one  to  save  the 
forfeiture  of  the  first,  it  is  good. 

8.  The  reasons  for  the  rule  which  holds  the  first  recognizance  void  if 
entered  into  by  the  surety  alone  have  no  application  in  such  cases. 

4.  Forfeiture — cannot  be  omitted.  It  is  error  to  enter  judgment  and  award 
execution  on  a  sci.  fa.  against  a  surety,  without  having  first  taken  a  forfeiture 
against  him  at  a  previous  term. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

On  the  25th  of  September,  1864,  William  Bostick  was  recog- 
nized before  a  justice,  for  an  assault  with  a  deadly  weapon,  to 
appear  at  the  next  term  of  the  Circuit  Court  of  Hancock 
county,  with  Samuel  R.  Combs  and  others  as  sureties.  The 
indictment  was  found  at  the  next  term.  Bostick  did  not 
appear,  and,  at  that  term,  Combs  and  others  of  the  sureties  on 
the  former  recognizance  were  recognized,  in  open  court,  for  the 
appearance  of  Bostick  to  answer  said  indictment  at  the  March 
Term.  Bostick  did  not  appear  in  March,  and  Samuel  R. 
Combs,  alone  and  in  open  court,  was  recognized  in  the  sum  of 
$500  for  the  appearance  of  Bostick  at  the  next  term,  which  was 
in  May,  1865,  to  answer  the  same  indictment.  No  default 
was  taken  on  the  former  recognizance.  At  the  May  Term 
Bostick  was  called,  but  did  not  appear,  and  a  forfeiture  waa 
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entered  against  Bostick,  ordering  "that  his  recognizance, 
taken  and  entered  herein,  be  taken  and  held  as  forfeited." 
Then  follows,  in  the  order,  what  Combs  assigned  for  error: 
"  That  a  scire  facias  issue  herein  against  the  said  William 
Bostick  and  Samuel  R.  Comhs,  his  security,  requiring  them," 
etc.  On  the  12th  of  June  the  scire  facias  was  issued,  in  pur- 
suance of  this  order,  against  both  Bostick  and  Combs ;  Combs 
was  served,  Bostick  not  found.  At  the  next  term  thereafter, 
which  was  in  October,  1865,  Combs,  by  his  counsel,  moved  to 
quash  the  scire  facias,  and  the  court  overruled  the  motion. 
Final  judgment  was  then  entered  on  the  scire  facias  in  favor 
of  the  people  and  against  S.  R.  Combs,  and  execution  was 
awarded  thereon.     From  that  judgment  this  appeal  is  taken. 

Messrs.  Grlmshaw  &  Williams,  for  the  appellant. 

Messrs.  Manier  &  Peterson,  and  Mr.  C.  M.  Morrison, 
State's  attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  October  Term,  1864,  of  the  Hancock  Circuit  Court, 
Bostick  as  principal,  and  Combs  and  Hiler  as  securities,  entered 
into  a  joint  recognizance  for  the  appearance  of  Bostick  at  the 
March  Term,  1865,  to  answer  to  an  indictment.  Bostick  failed 
to  appear  at  said  term,  and  Combs  entered  alone  into  another 
recognizance  for  the  appearance  of  Bostick  at  the  ensuing  May 
Term.  Bostick  again  failed  to  appear,  was  defaulted,  and  it 
was  ordered  that  his  recognizance  be  forfeited.  Combs  was  not 
defaulted,  nor  was  his  recognizance  forfeited.  On  the  12th  of 
June,  1865,  a  scire  facias  issued  against  Bostick  and  Combs  to 
show  cause  why  the  judgment  of  forfeiture  should  not  be 
made  absolute,  and  execution  issue.  Combs  appeared  and 
moved  to  quash  the  scire  facias,  because  the  recognizance  was 
void,  and  because  he  had  never  been  defaulted.  The  motion 
was  overruled  and  execution  was  awarded  against  Combs,  who 
appealed. 
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It  is  urged  that  the  recognizance  of  Combs  entered  into  at 
the  March  Term  was  void,  because  entered  into  by  him  alone. 
But  for  the  previous  recognizance  in  which  he  had  united  with 
Bostick,  as  it  must  be  presumed,  at  the  request  of  the  latter, 
such  would  be  the  law.  It  is  so  held  in  The  People  v.  Slayton, 
Breese,  330,  where  the  court  say :  "  The  surety  is  the  keeper  of 
the  person  of  his  principal,  and  might  control  his  person  with- 
out his  assent,  if  the  doctrine  be  recognized  that  one,  without 
the  assent  of  his  principal,  may  thus  enter  into  a  recognizance 
for  his  appearance."  In  the  same  case,  however,  the  court  say, 
if  the  principal  has  entered  into  a  recognizance,  and,  failing  to 
appear,  his  surety  enters  into  a  new  one  to  save  the  forfeiture 
of  the  first,  "  there  can  be  no  doubt  but  that  it  would  be 
obligatory."  True,  this  question  was  not  before  the  court,  but 
the  rule  laid  down  is  reasonable,  and  should  be  followed.  The 
security  having  once  entered  into  a  recognizance  with  the 
principal,  at  his  request,  the  latter  cannot  object  to  the  con- 
tinuance of  the  relation  thus  established  so  long  as  its  continu- 
ance is  desired  by  the  security  and  rendered  necessary  by  the 
delinquency  of  the  principal,  in  order  to  save  the  security  from 
loss.  So  long  as  the  people  on  the  one  side,  and  Combs  on  the 
other,  were  willing  the  recognizance  should  be  renewed,  Bostick 
certainly  had  no  right  to  object  to  the  control  over  his  move- 
ments thus  given  to  Combs,  as  that  control  originated  in  the 
consent  of  Bostick,  and  would  have  terminated  at  the  March 
Term  if  he  had  kept  his  obligation.  Neither  should  Combs  be 
permitted  to  object  to  the  recognizance.  By  entering  into  it  he 
saved  a  forfeiture  of  the  first.  It  was  an  act  of  indulgence  on 
the  part  of  the  people,  giving  him  a  further  opportunity  to 
produce  Bostick,  and  there  is  no  more  reason  for  holding  it 
void  when  viewed  in  reference  to  his  own  position  and  rights 
than  when  regarded  in  reference  to  those  of  Bostick.  The 
reasons  leading  to  the  rule  which  holds  the  first  recognizance 
to  be  void,  if  entered  into  by  the  surety  alone,  have  no  applica- 
tion here. 

It  was,  however,  clearly  an  error  to  enter  a  judgment  and 
award  execution  on  the  scire  facias  against  Combs,  without 
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having  first  taken  a  forfeiture  against  him  at  a  previous  term. 
The  forfeiture  was  taken  against  Bostick  only.  For  this  the 
judgment  must  be  reserved,  and  the  cause  remanded. 

Judgment  reversed. 


James  Headen 

v. 

Leonard  H.  Rust. 

1.  STOCK — may  rightfully  run  at  large.  All  persons  have  a  right  to  permit 
their  cattle  to  run  at  large  on  the  highways  and  commons,  except  so  far  as  they 
are  prohibited  by  legislative  enactment. 

2.  Close  must  be  fenced — stock  may  run  at  large.  The  rule  that,  in  order 
to  maintain  trespass  for  damage  done  by  stock,  the  owner  of  the  close  must 
have  it  surrounded  by  a  good  and  sufficient  fence,  as  announced  in  Seeley  v. 
Peters,  5  Gilm.  130,  is  still  the  law. 

3.  Many  acts  of  legislation  since  that  decision  was  made  show  that  the 
legislature  has  constantly  recognized  it  as  the  law,  and  it  has  been  so  recog- 
nized and  acted  upon  by  the  people  of  this  State  ever  since  it  was  announced 
in  1848. 

4.  After  such  a  decision  as  that  in  Seeley  v.  Peters  has  been  recognized  by 
the  legislature  and  acquiesced  in  by  the  people  for  such  a  length  of  time  as 
eighteen  years,  it  belongs  to  the  legislature  to  change  the  rule,  if  the  people 
wish  to  have  it  changed. 

5.  Rule  modified  as  to  railroads — on  what  principle.  And  though,  as 
to  railroads,  the  rule  has  been  so  modified  that,  where  the  roads  are  not  bound 
to  fence  they  have  the  right  to  run  their  trains,  and  stock  on  the  track  are 
trespassers,  while  owners  may  rightfully  permit  the  stock  to  run  at  large,  they 
taking  their  own  risk,  still  this  modification  is  on  the  principle  that  the  public 
interest  and  convenience,  for  which  such  roads  were  mainly  created,  makes  it 
their  duty  to  run  trains  over  such  places,  in  the  performance  of  which  duty 
they  are  not  liable,  except  for  gross  negligence,  and  does  not  affect  the  rule  in 
ordinary  cases. 

6.  Division  fences — common  law  rule.  The  common  law  rule  requiring 
the  owner  of  stock  to  keep  it  upon  his  own  land  has  been  recognized,  in  some 

in  this  State,  as  governing  inside  or  division  fences. 


Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  Chaunckt  L.  Higbee,  Judge,  presiding. 
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The  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Judd  &  James,  for  the  plaintiff  in  error 

Mr.  S.  P.  Shope,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  commenced  by  James  Hea- 
den,  before  a  justice  of  the  peace,  against  Leonard  H.  Rust,  to 
recover  damages  sustained  by  the  trespass  of  the  hogs  of  plaint- 
iff in  error.  On  the  trial  before  the  justice  of  the  peace, 
defendant  in  error  recovered  a  judgment  for  the  sum  of  seven 
dollars  and  fifty  cents.  The  case  was  removed  to  the  Circuit 
Court  by  appeal,  and  at  the  September  Term,  1864,  a  trial 
was  had  before  a  jury. 

On  the  trial  the  plaintiff  proved  that  the  defendant's  hogs 
were  permitted  by  the  latter  to  run  at  large  in  Fairview  town- 
ship, Fulton  county,  Illinois,  in  the  fall  of  1863,  and  that  during 
the  months  of  September,  October  and  November,  and  before 
the  commencement  of  this  suit,  defendant's  hogs,  at  different 
times,  got  into  the  plaintiff's  corn  field  in  Fulton  county,  Illi- 
nois, and  destroyed  twenty-five  dollars'  worth  of  corn ;  that  the 
corn  field  was  inclosed  by  a  fence,  and  was  part  of  plaintiff's 
farm.  Plaintiff  also  introduced  evidence  tending  to  show  that 
his  fence,  inclosing  the  field  of  corn,  was  a  good  and  sufficient 
fence  to  turn  hogs  and  other  stock  not  breachy.  The  defend- 
ant, on  his  part,  introduced  evidence  tending  to  show  that  the 
fence  inclosing  the  field  on  the  north  and  west  sides,  was  not 
good  and  sufficient  to  turn  hogs  not  breachy,  bmt  that  the  field 
was  so  badly  fenced  that  hogs  not  breachy  could  get  in  and  out 
at  a  number  of  places.  And  this  was  all  the  evidence  offered 
in  the  case  by  either  party. 

Whereupon  the  plaintiff  asked  the  court  to  instruct  the  jury 
as  follows : 

"  That  if  the  jury  believe  from  the  evidence  in  the  case  that 
the  defendant's  hogs  went  into  the  plaintiff's  inclosure  and  did 
damage  to  his  crop  of  corn,  they  will  find  a  verdict  for  the 
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plaintiff  and  assess  his  damages  at  the  amount  they  may  find 
from  the  evidence  that  injury  actually  was  done ;  and  it  mat- 
ters not  what  was  the  condition  of  the  plaintiff's  fence,  so  far 
as  his  right  to  recover  some  damages  is  concerned,  if  the  evi- 
dence shows  that  he  sustained  damages  by  said  hogs  injuring 
his  crop,  inasmuch  as  the  owner  of  the  field  is  and  was  not 
obliged  to  keep  up  a  good  and  sufficient  fence  around  his  field 
to  keep  out  his  neighbor's  hogs ;  but  the  owners  of  hogs  permit 
them  to  run  at  large  at  their  peril." 

But  the  defendant  objected  to  the  giving  of  this  instruction, 
and  the  court  sustained  the  objection  and  refused  to  give  the 
same  to  the  jury,  to  which  refusal  the  plaintiff  excepted. 

The  defendant  then  asked  the  court  to  instruct  the  jury  as 
follows : 

"  1.  The  rule  of  the  common  law  requiring  the  owner  of  cat- 
tle, hogs,  etc.,  to  keep  them  upon  his  own  ground,  or  else  to 
respond  for  whatever  damage  they  may  do  to  another's  crops, 
does  not  prevail  in  this  State. 

"  2.  In  order  to  maintain  an  action  for  the  trespass  of  hogs 
upon  one's  inclosure  whereby  damage  is  sustained,  the  owner 
of  the  inclosure  is  bound  to  surround  it  by  a  good  and  sufficient 
fence ;  and  if  the  jury  believe  from  the  evidence  that  the  plaint- 
iff's field  of  corn,  to  which  defendant's  hogs  did  damage,  was 
not  inclosed  by  a  good  and  sufficient  fence  to  turn  hogs  not 
breachy,  then  they  will  find  for  the  defendant." 

To  the  giving  of  which  instructions  the  plaintiff  objected ; 
but  the  court  overruled  the  objection  and  gave  such  instruc- 
tions so  asked  by  defendant  to  the  jury,  to  all  which  the  plaint- 
iff then  and  there  excepted. 

The  jury,  after  retiring  to  consider,  returned  a  verdict  for 
the  defendant.  The  plaintiff  then  moved  the  cwt  for  a  new 
trial  for  the  following  reasons,  viz. : 

"  1.  The  court  erred  in  refusing  to  give  the  jury  the  instruc- 
tion asked  by  the  plaintiff. 
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u2.  The  court  erred  in  giving  the  jury  the  instructions 
asked  by  the  defendant." 

But  the  court  overruled  the  motion  for  a  new  trial  and  ren- 
dered judgment  against  the  plaintiff  for  costs ;  to  all  which  the 
plaintiff  then  and  there  excepted.  The  case  is  brought  to  this 
court  by  the  plaintiff  below  by  writ  of  error,  and  the  following 
errors  assigned,  viz. : 

"  1.  The  court  below  erred  in  refusing  to  give  the  jury  the 
instruction  asked  by  the  plaintiff. 

"2.  The  Circuit  Court  erred  in  giving  to  the  jury  the  instruc- 
tions asked  by  the  defendant. 

"  3.  The  court  below  erred  in  overruling  the  plaintiff's  motion 
for  a  new  trial." 

Plaintiff  in  error,  on  this  record,  presents  the  question 
whether  the  rule  announced  in  the  case  of  Seeley  v.  Peters,  5 
Gilm.  130,  is  the  law  of  this  State.  He  contends  that,  while 
that  case  has  not  in  terms  been  overruled  by  subsequent  adju- 
dications, the  rule  has  been  changed  and  in  effect  overruled. 
That  case  was  decided  in  1848,  and  lias,  during  all  the  time 
since,  been  regarded  and  acted  upon  by  the  people  as  the  law 
of  the  land.  Nor  has  the  question  until  this  time  ever  been 
directly  presented,  asking  to  have  the  decision  reviewed  by  this 
court.  The  legislature  has  also,  by  numerous  enactments,  clearly 
manifested  that  they  regarded  the  rule  there  announced  as  the 
law  of  this  State. 

At  the  session  of  1851,  the  general  assembly  adopted  the 
law  regulating  township  organization,  and  by  article  three,  sec- 
tion four,  declares  that  the  voters  of  the  towns,  at  their  annual 
meetings,  may  determine  the  number  of  pound  masters  and  the 
locality  of  pounds.  To  make  rules  and  regulations  for  ascer- 
taining the  sufficiency  of  all  fences  in  such  towns,  and  for 
impounding  cattle.  To  determine  the  time  and  manner  in 
which  cattle,  horses,  mules,  asses,  hogs,  sheep  or  goats  shall  oe 
permitted  to  run  at  large. 
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These  provisions  recognize  the  rule  as  announced  in  Seeley  v. 
Peters,  as  they  recognize  the  duty  to  fence  against  stock,  and 
authorize  the  voters  to  adopt  all  rules  necessary  to  ascertain 
the  sufficiency  of  all  fences  in  the  town.  If  owners  were  not 
required  by  law  to  fence  their  lands  against  stock,  why  confer 
the  power  to  ascertain  whether  fences  were  sufficient?  If 
owners  were  not  required  to  fence  against  stock,  why  should 
the  public  feel  any  concern  about  fences  ?  Again,  if  the  gen- 
eral assembly  did  not  recognize  the  rule,  how  can  we  account 
for  their  conferring  the  power  to  determine  the  time  and  man- 
ner in  which  stock  should  be  permitted  to  run  at  large.  If 
they  had  supposed  that  stock  were  by  the  existing  laws  pro- 
hibited from  running  at  large,  and  had  designed  to  change  the 
law,  it  seems  at  least  probable,  that  they  would  have  simply 
conferred  power  to  permit  them  to  do  so,  under  such  restric- 
tions as  the  voters  might  impose,  but  they  seem  to  have 
authorized  the  voters  to  restrict  the  right  already  existing 
instead  of  authorizing  them  to  confer  a  power  not  already 
existing.  This  enactment  still  remains  in  force,  but  amended 
by  the  act  of  the  20th  of  February,  1861  (Sess.  Laws,  221),  so 
as  to  give  them  the  power  "  to  determine  what  shall  be  a  law- 
ful fence  within  such  town." 

At  the  session  of  1853  (Sess.  Laws,  152),  the  general  assembly 
declared  that  in  the  counties  of  Henry,  Will,  Livingston  and 
Lake,  any  person  or  persons  after  the  first  day  of  the  succeed- 
ing month  of  March,  who  should  be  the  owner  of,  and  permit 
any  sheep,  hog  or  hogs,  shoat  or  shoats,  pig  or  pigs,  to  run  at 
large  should,  on  conviction  be  fined  five  dollars  for  each  head  so 
running  at  large.  On  the  12th  day  of  February,  at  the  same 
session,  a  similar  act  was  passed,  applying  to  Du  Page  county. 
On  the  18th  day  of  February,  1857,  a  similar  law  was 
adopted  for  Mercer  county.  And,  on  the  10th  day  of  Febru- 
ary, 1859,  a  law  was  passed  prohibiting  sheep  and  swine  from 
running  at  large  in  the  counties  of  Mercer  and  Rock  Island, 
under  a  penalty  of  two  dollars.  This  latter  act  repealed  the 
former  act  relating  to  Mercer  county.  At  the  same  session  an 
act  was  passed  declaring  the  Illinois  river,  after  its  junction  with 
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the  rivers  Des  Plaines  and  Kankakee,  through  Grundy  county, 
to  the  west  side  thereof,  a  lawful  fence;  and  it  provides  that  any 
animal  or  animals  crossing  the  river  between  those  points,  and 
thus  entering  into  inclosed  lands  on  the  other  side  shall  be 
trespassers,  and  the  owner  or  occupant  of  such  land  may  bring 
an  action  of  trespass  against  the  owner  of  such  animal  and 
recover  damages,  as  if  the  inclosure  thus  entered  had  been 
fenced  on  the  river  side  with  a  fence  sufficient  to  turn  ordinary 
cattle. 

This  legislation  establishes  the  fact  the  general  assembly 
and  the  people  of  the  State  understand  the  law  to  require 
owners  of  land  to  fence  against  the  depredations  of  stock,  and 
that  all  persons  have  a  right  to  permit  their  cattle  to  run  at 
large  on  the  highways  and  commons,  except  so  far  as  they  are 
prohibited  by  legislative  enactment.  If  such  was  not  the 
understanding,  such  legislation  as  has  been  adopted  since  that 
decision  was  announced  would  not  have  occurred.  And  we 
might  also  have  expected,  instead  of  such  legislation,  that 
the  owners  of  animals  would  have  been  required  to  fence 
them  in  their  own  inclosures.  Instead,  however,  of  such  a 
general  law,  we  find  the  general  assembly  has  only  so  required 
In  particular  instances  and  specified  localities  as  to  particular 
classes  of  animals.  The  conclusion  from  these  enactments 
seems  to  be  irresistible  that  the  people  have  accepted  the  rule 
in  Seeley  v.  Peters  as  the  law,  and  have  manifested  no  disposi- 
tion to  disturb  it,  except  in  particular  localities. 

Although  it  might  be  conceded  that  the  construction  of  our 
statutes  relating  to  fences  and  inclosures  then  in  force  may 
have  been  doubtful,  still,  when  we  see  that  the  interpretation 
then  given  to  these  laws  has  been  recognized  by  the  legislative 
department  of  the  government,  and  acquiesced  in  by  the  people 
for  such  a  length  of  time,  we  do  not  feel  warranted  in  review 
ing  the  decision  or  the  reasoning  which  led  the  court  to  its 
adoption.  Having  remained  the  rule  for  so  great  a  length  of 
time,  it  now  belongs  to  the  legislative  department  more  properly 
than  to  the  judicial  to  change  it,  when  the  wishes  of  the 
people   shall   require  it.     When    an   interpretation   has   been 
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given  to  a  statute,  and  that  construction  has  been  long  accepted 
and  acquiesced  in  by  the  government  and  the  people,  and  when 
all  classes  of  the  community  have  conformed  to  the  law  as  thus 
announced,  we  can  see  no  necessity  to  overrule  the  decision  and 
reverse  the  rule  simply  because  the  construction  then  given 
may  not  seem  to  have  been  the  most  reasonable  and  consonant 
to  the  rules  of  construction.  We  shall,  therefore,  abstain  from 
discussing  the  question  whether  the  rule  as  announced  in  Seeley 
v.  Peters,  is  such  as  we  should  announce  if  the  question  was 
now  before  us  for  the  first  time ;  but  will  confine  ourselves  to 
the  question  whether  subsequent  adjudications  have  changed  or 
modified  the  rule. 

In  the  case  of  the  Chicago  and  Mississippi  Railroad  Com- 
pany v.  Patchin,  16  111.  198,  the  case  of  Seeley  v.  Peters  is 
referred  to  and  approved.  In  the  case  of  Misner  v.  Lighthall, 
13  111.  609,  the  doctrine  announced  in  Seeley  v.  Peters  was  con- 
sidered and  approved.  Again,  the  case  of  McCormick  v.  Tate, 
20  111.  334,  approves  the  rule  as  limited  and  qualified  by  the 
case  of  Buckmaster  v.  Cool,  12  111.  74.  These  are  believed  to 
be  the  only  cases  which  refer  directly  to  the  rule  of  Seeley  v. 
Peters,  but  they  clearly  recognize  it  as  the  law.  And  while 
some  of  them  recognize  the  common  law  as  governing  inside  or 
division  fences,  they  all  recognize  the  rule  of  that  case  as  gov- 
erning exterior  inclosures. 

It  is,  however,  claimed  that,  in  various  railroad  cases  referred 
to  by  appellant,  in  principle,  overrule  Seeley  v.  Peters.  The 
cases  referred  to  hold  that  the  road,  at  exempted  places,  is 
not  required  to  fence  against  stock,  nor  is  the  owner  required 
to  keep  his  animals  inclosed.  And  that  stock  getting  upon  the 
railroad  track  are  technically  trespassers,  and  the  company  ia 
not  liable  for  injury  they  may  sustain,  unless  it  is  occasioned 
by  gross  negligence  amounting  to  gross  misconduct.  Chi- 
cago and  Mississippi  Railroad  Company  v.  Patchin,  16  111. 
198 ;  Great  Western  Railroad  Company  v.  Thompson,  17  111. 
1 31 ;  Central  Military  Tract  Railroad  Company  v.  Rockaf el- 
low,  17  111.  541 ;  Illinois  Central  Railroad  Company  v.  Reedy, 
17  111.  580.     Neither  party  then  being  bound,  under  the  rule 


Headen  v.  Rust.  193 


Opinion  of  the  Court. 


announced  in  these  cases,  to  fence,  what  are  their  rights,  duties 
and  liabilities  ?  Railroad  companies  have  not  only  the  right, 
but  it  is  their  duty,  imposed  by  the  acceptance  of  their  charters, 
to  run  their  roads  and  use  their  franchises.  It  is  their  duty  to 
do  so,  to  subserve  the  public  interest  and  convenience,  for  which, 
in  a  great  measure,  they  were  created.  To  enjoy  these  rights, 
they  were  compelled  to  acquire  the  right  of  way  on  which  their 
roads  are  constructed.  And  the  State,  in  the  exercise  of  its 
power  to  adopt  reasonable  police  regulations,  have  required 
these  companies  to  fence  their  tracks  so  as  to  prevent  animals 
from  getting  upon  their  roads,  except  at  places  where  public 
convenience  would  not  permit,  or  in  unsettled  places,  where 
there  is  no  necessity  for  such  precaution. 

It  will,  we  apprehend,  not  be  contended  that  this  police  reg- 
ulation was  adopted  simply  to  protect  animals  from  injury  or 
destruction.  But  a  higher,  broader  and  more  comprehensive 
policy  dictated  the  adoption  of  the  measure.  A  natural  regard 
for  the  safety  to  human  life  was  the  great  controlling  motive, 
but  incidentally  affording  protection  to  stock  from  injury  and 
for  the  safety  to  human  life  was  the  great  controlling  motive, 
but  incidentally  affording  protection  to  stock  from  injury  and 
its  owner  from  loss.  Railroad  travel  at  all  times,  under  the 
highest  order  of  skill,  united  with  the  greatest  prudence  and 
precaution,  has,  in  all  countries,  been  regarded  as  the  most  haz- 
ardous of  all  the  modes.  And  all  know  that,  to  permit  animals 
to  congregate  on  the  railroad  tracks,  and  to  come  in  collision 
with  passing  trains,  must  increase  that  hazard.  This  requires 
no  reasoning  to  prove  the  fact,  but  its  mere  statement  would 
seem  to  amount  to  demonstration.  We  must,  therefore,  con- 
clude that  it  was  a  solicitude  for  the  safety  of  persons  traveling 
on  railroad  trains  more  than  for  the  protection  of  animals  from 
injury  or  their  owners  from  loss,  that  induced  the  enactment. 

Then,  if  such  obstructions  conduce  to  the  hazards  to  human 
life,  and  as  railroad  companies  are  held  to  the  highest  practical 
degree  of  skill  and  diligence  for  the  safety  of  passengers,  why 
permit  other  members  of  society  to  largely  increase  these  dan- 
gers, simply  that  they  may  derive  a  small  profit  by  permitting 
their  animals  to  run  upon  the  right  of  way  owned  by  such  com- 
panies ?  While  it  is  true  that  owners  of  animals  may  rightfully 
13 — 39th  III. 
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permit  them  to  run  at  large,  when  they  do  so  it  is  with  the 
risks  incident  to  the  exercise  of  such  a  right.  If  an  individual 
turns  his  cattle  in  the  highway,  and  they  fall  into  a  pit  on 
another  person's  uninclosed  land,  it  would  hardly  be  contended 
that  the  owner  of  the  land  would  be  liable  for  damages.  Or, 
if  the  owner  of  an  animal  were,  with  the  permission  of  a  neigh- 
bor, to  turn  his  horse  into  the  field  of  the  latter,  for  which  no 
compensation  was  to  be  paid,  and  knowing,  at  the  time,  that 
there  was  in  it  a  dangerous  pit,  or  morass,  and  the  animal 
should  thereby  be  killed,  who  could  suppose  that  the  owner 
of  the  horse  could  recover  damages  of  the  owner  of  the  field  ? 
In  such  a  case  the  latter  would  only  be  liable  for  gross  neg- 
ligence. 

If,  then,  it  was  conceded  that  animals  are  on  the  track  of  the 
road  rightfully,  the  owner  knows,  when  he  permits  them  to 
stray  there,  the  danger  they  incur,  as  much  as  the  man  who 
turns  his  horse  into  the  field,  knowing  of  the  pit  or  the  morass. 
And,  in  principle,  we  are  at  a  loss  to  perceive  the  difference. 
It  is  true  the  owner  of  the  field  could  have  filled  the  pit  or 
fenced  the  morass,  and  thus  secured  the  safety  of  the  animal,  and 
the  railroad  company  could  secure  the  safety  of  animals  by 
ceasing  to  operate  their  roads,  but  in  neither  case  are  they 
under  any  obligation  to  do  such  acts  for  the  benefit  of  the 
owners  of  stock.  A  railroad  company  has  no  legal  right  to 
fence  their  tracks  at  road  crossings,  or  in  towns  and  villages, 
and  would  be  trespassers  if  they  did  so ;  and  the  owner,  having 
the  right  to  permit  his  animals  to  run  at  large,  does  so  know- 
ing their  propensity  to  wander,  and  their  liability  to  get  upon 
the  railroad  track  at  such  places,  and  knowing,  likewise,  that 
the  company  have  the  right  to  run  their  trains  over  such 
places.  The  right  of  the  company,  in  this  respect,  is  not  sub- 
ordinate to  the  right  of  the  owner  to  permit  his  cattle  to  run  at 
large.  And  if  they  stray  upon  the  road  and  are  injured  he  has 
no  remedy  except  for  gross  negligence  of  the  company. 

We  do  not  perceive  that  this  rule  conflicts  with  that 
announced  in  Seeley  v.  Peters,  but,  if  it  does,  it  is  only  a  modi- 
fication for  public  safety  and  interest.     Nor  do  we  see  that  if  it 
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is  a  modification  that  it  is  in  favor  of  railroad  companies,  but 
it  is  in  favor  of  the  traveling  public,  for  whose  safety  the  road  is 
required  to  be  fenced  at  all  practicable  places.  And  the  rule 
is  only  in  consonance  with  that  policy. 

The  rule  having  obtained,  and  been  recognized  by  the  legis- 
lative department,  and  acted  upon  by  the  judicial,  and 
acquiesced  in  by  the  people  for  such  a  length  of  time,  we  feel 
unauthorized  to  disturb  it  by  its  reversal.  The  judgment  of 
the  court  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


Godfrey  Kohl 

v. 
Ulyses  Lindley  et  at. 

1.  Delivery — as  between  the  parties,  not  essential  to  a  sale.  As  a  general 
principle,  there  must  be  a  delivery  of  the  article  to  complete  the  sale,  but 
between  the  parties  it  is  not  indispensable.  Even  where  the  property  is  not 
cumbrous  and  may  easily  be  delivered,  actual  delivery  is  not  necessary  to  vest 
the  title  in  the  purchaser. 

2.  Delivery — of  bulky  article — what  constitutes.  Where  L.  purchased  four 
ricks  of  hay  at  a  stipulated  price  per  ton,  the  same  to  be  baled  and  weighed  by 
him,  and  he  actually  baled  seven  bales  therefrom  and  took  it  into  his  possession, 
offering  to  pay  for  it  but  refusing  to  bale  more,  alleging  that  it  was  unsound  and 
unfit  to  be  baled,  there  was  all  the  delivery  of  which  the  article  was  susceptible. 

3.  Fraud  which  vitiates  a  sale  —  a  concealment  of  facts  asked  for.  To 
make  the  mere  suppression  of  a  fact,  such  a  fraud  as  avoids  the  contract,  there 
must  be  something  more  than  a  failure  to  communicate  facts  within  the 
knowledge  of  the  vendor — there  must  be  a  concealment,  as  by  withholding 
information  when  asked  for,  or  by  using  some  device  to  mislead,  thus  involving 
act  and  intention. 

4.  And  the  distinction  in  such  cases  seems  to  be  that  the  seller  may  let  the 
buyer  cheat  himself  ad  libitum,  but  must  not  actively  assist  him  in  cheating 
himself.  So,  in  a  sale  of  hay  where  the  seller  was  silent,  and  used  no  artifice 
to  induce  the  purchaser  to  buy,  and  the  hay  was  then  in  ricks,  and  propei 
diligence  would  have  enabled  him  to  detect  its  unsound  condition,  the  sale 
was  not  fraudulent. 
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5.  Implied  warranty — in  case  of  fraud.  While  it  was  formerly  the 
doctrine  that  there  was  an  implied  warranty  that  the  article  sold  was  what  it 
appeared  to  be,  and  that  "  a  sound  price  warranted  a  sound  commodity,"  the 
rule  now  is  that  the  vendor  is  not  responsible  for  any  defects  unless  he  is  guilty 
of  a  fraud. 

6.  Exceptions  to  this  rule.  Like  all  general  rules  this  has  its  exceptions ;  as 
in  case  of  sale  by  sample  where  the  law  implies  a  warranty  that  the  bulk  is  in 
quality  as  good  as  the  sample,  and  in  case  of  a  sale  without  opportunity  for 
inspection,  where  the  implied  warranty  is  that  the  property  is  of  a  fair  mer- 
chantable quality  and  condition,  and  fit  for  the  use  for  which  it  is  purchased  ; 
so  also  in  case  of  an  executory  contract  for  the  sale  of  personal  property,  where 
there  is  no  stipulation  on  that  subject. 

7.  Caveat  emptor — when  applied.  Where  there  is  no  fraud,  and  the  buyer 
takes  the  article  on  inspection,  or  with  opportunity  to  inspect,  he  cannot  com- 
plain, and  the  proper  rule  is  caveat  emptor.  Hence,  this  court  has  held  that 
where  there  is  neither  fraud  nor  express  warranty,  the  purchaser  buys  at  his 
peril. 

8.  Implied  warranty  on  articles  sold— different  from  articles  manufac- 
tured and  sold.  In  the  case  of  articles  manufactured  by  the  seller,  there  is  an 
implied  warranty  that  they  are  manufactured  in  a  workmanlike  manner,  but 
in  case  of  a  mere  vendor  of  the  article,  if  there  is  neither  fraud  nor  an  express 
warranty,  the  purchaser  buys  at  his  peril. 

9.  And  where  the  parties  contract  about  an  article  of  merchantable  quality, 
that  is,  marketable  anywhere  as  a  sound  article  of  merchandise,  the  buyer 
might  then  receive  a  part  and  would  be  at  liberty  to  show  the  actual  defect  in 
its  quality  as  an  excuse  for  neglecting  to  take  the  rest ;  but  where  the  article 
is  bought  for  a  particular  use,  and  it  is  fit  for  that  use,  the  buyer  must  pay 
for  it. 

Writ  of  Error  from  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  E.  Y.  Kice,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of 
the  Court. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiff  in 
error. 

Mr.  John  E.  Eosette,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  and  taken  by  appeal  to  the  Circuit  Court  of  Sanga- 
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moil  county.     The  suit  was  brought  to  recover  for  hay  sold  by 
plaintiff  in  error  to  the  defendants. 

The  cause  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury.  On  the  trial  of  the  cause,  the  plaintiff, 
to  maintain  the  issue  on  his  part,  introduced,  as  a  witness, 
Nicholas  Our,  who  testified  that,  as  agent  for  defendants,  who 
were  partners,  he  was  sent  by  them  to  purchase  the  hay  of  the 
plaintiff;  that  he  went  to  the  plaintiff  on  the  farm  where 
the  hay  was  ;  that  he  saw  the  hay  in  ricks  and  told  the  plaintiff 
that  he  came  to  purchase  the  hay  for  the  defendants ;  that 
plaintiff  told  him  he  could  have  the  hay  for  five  dollars  per 
ton ;  witness  said  that  was  too  high ;  plaintiff  then  said  that 
if  he  would  take  it  in  the  rick,  he  could  have  it  for  $4.50  per 
ton  ;  that  he  then  purchased  four  ricks,  containing  from  twenty 
to  twenty-two  tons,  at  $4.50  per  ton ;  the  hay  to  be  baled  and 
weighed  by  the  defendants  ;  the  defendants  afterward  sent  their 
men  and  baled  seven  bales  of  the  hay  from  one  of  the  ricks, 
each  bale  weighing  four  hundred  and  fifty  pounds ;  that  the 
men  refused  to  bale  any  more,  alleging  to  witness,  but  not  in 
presence  of  the  plaintiff,  that  the  hay  was  unsound  and  not  fit 
for  baling ;  the  defendants  offered  to  pay  plaintiff  for  the  hay 
baled  and  refused  to  pay  for  the  balance ;  that  he  could  not  say 
the  hay  was  unsound,  as  he  had  not  examined  it ;  he  bought 
some  hay  of  the  plaintiff,  raised  in  the  same  field  and  in  ricks 
thereon,  and  made  no  complaints  about  it ;  that  the  hay  was 
good  for  feeding  .sheep,  which  was  what  the  defendants  wanted 
it  for;  the  hay  had  remained  on  the  place  from  which  the 
plaintiff  had  removed ;  that  in  buying  the  hay,  he,  witness, 
supposed  the  hay  was  good,  but  nothing  was  said  by  plaintiff 
on  that  subject. 

This  was  all  the  evidence  for  the  plaintiff. 

The  defendants  then  introduced  one  Taylor,  who  testified  that 
he  had  purchased  the  farm  on  which  plaintiff  raised  the  hay  in 
controversy,  and  the  ricks  of  which  vere  standing  at  the  time 
of  his  purchase ;  that  he  saw  the  hay  after  it  was  cut,  and 
before  it  was  stacked;  that  it  was  badly  cured;  was  not 
merchantable   hay,  that   it  lay   upon    the  ground,  partly  in 
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windrow  and  part  in  swath  till  it  was  badly  injured  ;  and  on 
cross-examination  stated  the  hay  was  not  fit  for  horses,  but 
would  do  to  carry  stock  through  the  winter.  This  was  all  the 
evidence  in  the  cause.  The  court  found  for  the  defendants ; 
the  plaintiff  moved  for  a  new  trial,  which  motion  the  court 
overruled,  and  the  plaintiff  at  the  time  excepted,  and  brings 
the  cause  here  by  writ  of  error  to  reverse  the  judgment. 

The  plaintiff  in  error  insists :  First,  that  the  sale  of  the  hay, 
as  between  the  parties  was  complete ;  second,  there  was  neither 
fraud  nor  warranty  on  the  part  of  the  plaintiff;  third,  if  the  con- 
tract should  be  treated  as  executory,  it  was  broken  on  the  part 
of  the  defendants  without  fault  of  the  plaintiff,  and  he  was 
entitled,  if  to  nothing  more,  at  least  to  nominal  damages,  and 
a  judgment  for  costs ;  and  that  for  the  hay  actually  baled  and 
thus  appropriated  by  the  defendants,  the  plaintiff  was  clearly 
entitled  to  compensation,  and  although  they  offered  to  pay  for 
this,  they  did  not  make  and  keep  good  the  tenders  as  required 
by  law. 

The  defendants  controvert  these  propositions,  and  insist  that 
the  tendency  of  all  the  modern  authorities  is  to  enlarge  the 
responsibility  of  the  seller,  or  to  construe  every  affirmation 
made  by  him  to  be  a  warranty,  and  frequently  to  imply  a  war- 
ranty on  his  part  from  facts  and  circumstances  wherever  they 
were  relied  on  by  the  buyer.  He  insists  that  upon  a  sale  of 
chattels,  a  warranty  is  implied :  First,  that  the  seller  has  a 
valid  title;  second,  that  the  subject-matter  is  merchantable; 
third,  that  it  is  reasonably  fit  for  the  use  for  which  it  is  sold 
(bought) ;  fourth,  that  it  has  no  latent  defects  known  to  and 
concealed  by  the  seller ;  and,  fifth,  that  it  corresponds  to  the 
sample,  if  sold  by  sample. 

The  facts  are  few  and  simple,  and  the  question  presented  by 
them,  we  think,  has  been  settled  by  several  decisions  of  this 
court,  rendering  it  unnecessary  for  us  to  go  over  the  whole 
ground  this  controversy  is  supposed  to  occupy. 

As  to  the  first  point  made  by  plaintiff:  Was  the  sale  com- 
plete between  the  parties  ?  As  a  general  principle  there  must 
be  a  delivery  of  the  article,  to  complete  the  sale,  but  between 
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the  parties,  it  is  not  indispensable  or  essential.  Even  where  the 
property  is  not  cumbrous  and  may  be  readily  delivered,  actual 
delivery  is  not  necessary  to  vest  the  title  in  the  purchaser. 
Wade  v.  Mofett,  21  111.  110,  and  cases  there  cited,  where  this 
doctrine  is  fully  examined.  Howard  v.  Babcock,  id.  259  ;  Lid- 
well  v.  Lobly,  27  id.  438.  Nothing  remained  to  be  done  by  the 
vendor,  for  the  hay  was  to  be  baled  and  weighed  by  the  defend- 
ants. All  they  had  to  do  was  to  bale  it,  weigh  it,  and  pay  the 
stipulated  price.  The  baling  was  for  the  convenience  of  hand- 
ling, and  the  weighing  to  determine  how  much  money  the 
plaintiff  should  have,  at  four  dollars  and  fifty  cents  per  ton. 
In  the  case  of  O'Keefe  v.  Kellogg,  15  111.  347,  this  court  said, 
where  any  thing  remains  to  be  done  to  complete  the  contract, 
such  as  ascertaining  the  quantity  or  the  delivery  of  possession, 
the  title  does  not  pass  till  the  contract  is  thus  completed,  while 
the  title  may  pass  where  the  contract  is  completed,  although 
something  may  remain  to  be  done  under  the  contract  in  order 
to  ascertain  the  amount  to  be  paid  by  the  purchaser.  In  such 
a  case,  if  the  possession  is  delivered  under  the  contract,  and 
such  is  the  intention  of  the  parties,  the  title  may  pass  although 
the  quantity  is  subsequently  to  be  ascertained.  Id.  352.  And 
again  the  court  say,  the  parties  certainly  had  a  right  to  make 
an  agreement,  and  to  do  acts  which  would  pass  the  title,  leav- 
ing the  quantity  to  be  subsequently  determined.  And  by  way 
of  illustration,  a  case  is  supposed  of  one  selling  a  quantity 
of  grain  in  a  warehouse  to  be  shipped  to  a  distant  place,  by 
the  purchaser,  the  quantity  to  be  then  determined,  no  doubt 
the  title  would  pass  so  soon  as  the  grain  should  be  put  on 
board  the  purchaser's  boat,  although  the  quantity  was  still  to 
be  ascertained.  So  here,  the  hay  was  put  in  the  possession  of 
the  men  employed  by  the  defendants  to  bale  it,  who  actually 
did  bale,  from  one  of  the  ricks,  seven  bales,  each  bale  weighing 
four  hundred  and  fifty  pounds.  If  delivery  was  essential,  here 
was  a  delivery  consistent  with  the  nature  of  the  article  sold. 
Like  the  sale  of  a  standing  crop,  or  a  crib  of  corn,  the  law  does 
not  require  the  purchaser  to  take  manual  possession,  not  of 
the  growing  crop  until  it  is  time  to  harvest  it,  and  not  of  the 
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crib  of  corn  because  it  is  cumbrous,  and  an  actual  immediate 
removal  is  not  possible.  That  between  the  parties  even  though 
the  article  may  be  readily  delivered,  as  in  Moffett's  case,  delivery 
is  not  necessary. 

In  the  case  of  May  v.  Tollman,  20  111.  443,  it  was  held  an 
actual  removal  of  an  entire  mass  of  a  cumbrous  article  is  not 
necessary  to  constitute  a  delivery  and  change  of  possession,  as, 
where  one  party  is  to  deliver  another  three  hundred  bushels  of 
corn,  and  points  to  a  crib  in  which  it  is,  which  is  accepted,  and 
two  wagon  loads  are  taken  out  of  it,  this  constitutes  a  good 
transfer  of  title.  Here  the  defendants  purchased  four  ricks  of 
hay,  supposed  to  contain  twenty  or  twenty-two  tons,  at  a  stipu- 
lated price  per  ton,  to  be  baled  and  weighed  by  the  purchasers, 
who  actually  baled  seven  bales  from  one  of  the  ricks,  and  took 
it  into  their  possession,  offering  to  pay  for  it,  but  refusing  to 
take  any  more,  alleging  it  was  unsound  and  unfit  to  be 
baled.  Here  was  all  the  delivery  of  which  the  article  was 
susceptible. 

The  next  question  is,  was  there  any  fraud  or  warranty  on  the 
part  of  the  plaintiff? 

The  defendants  contend  there  was  fraud  in  the  sale,  because 
the  hay  was  unsound  when  the  plaintiff  stacked  it,  and  he  con- 
cealed that  fact  from  the  defendants'  agent,  and  that  he  so 
spoke  and  acted  as  to  mislead  and  deceive  the  defendants  when 
the  contract  was  made.  There  is  no  proof  whatever  that  the 
plaintiff  said  or  did  any  thing  in  the  least  calculated  to  mislead 
or  deceive  the  defendants.  They  did  not,  in  person,  make  the 
contract.  It  was  made  by  their  agent,  and  he  testifies  to  no 
act  or  word  having  such  tendency.  He  complained  that  $5 
per  ton  was  too  much  for  the  hay,  when  the  plaintiff  agreed  if 
he  would  take  it  in  the  rick  he  could  have  it  for  $4.50  a  ton. 
This  was  all  that  was  said,  whereupon  the  defendants'  agent 
purchased,  as  he  says,  four  ricks,  the  hay  to  be  baled  and 
weighed  by  the  defendants. 

As  to  the  unsoundness  of  the  hay,  and  the  concealment  of 
that  fact  from  the  agent  by  the  seller,  is  that  such  a  fraud  as 
will  vitiate  the  sale  % 
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The  defendants  insist  that  it  is  in  all  cases  where  both  parties 
have  not  an  equal  access  to  the  means  of  information,  citing  2 
Kent's  Com.  482 ;  and,  farther,  he  insists  that  the  concealment 
of  any  latent  defect  which  could  not  have  been  discovered  by 
the  vendee  through  the  exercise  of  proper  diligence,  will  avoid 
the  contract,  citing  numerous  cases. 

How  far  a  person  is  bound,  when  dealing  with  another,  to 
communicate  facts  wholly  within  his  own  knowledge,  is  a  ques- 
tion about  which  the  ablest  jurists  differ.  Testing  it  by  the 
code  of  moral  ethics,  there  can  be  no  doubt  about  it,  nor  is 
there  any  doubt  when  tested  by  the  rules  of  the  civil  law,  both 
codes  would  require  a  communication  by  the  vendor  of  every 
material  fact  within  his  knowledge  and  unknown  to  the  pur 
chaser,  which  might  have  an  influence  in  making  the  contract. 
Otherwise,  the  parties  would  not  stand  on  equal  ground,  the 
vendor  having  a  decided  advantage  over  the  purchaser.  But 
this  rigid  principle  has  not  been  adopted  into  the  common  law. 
The  doctrine  in  2  Kent's  Com.  490,  is  said  to  be  where  one 
party  possesses  a  knowledge  of  facts  which,  from  the  situation  of 
the  property,  the  other  cannot  know,  a  suppression  of  such  facts 
would  render  a  contract  invalid. 

To  make  the  mere  suppression  of  a  fact,  such  a  fraud  as  will 
justify  a  court  in  declaring  the  contract  void,  we  believe  the 
more  modern  and  more  correct  doctrine  to  be,  there  must  be 
something  more  than  a  failure  to  communicate  facts  within  the 
knowledge  of  the  party  selling — there  must  be  concealment, 
and  that  may  consist  in  withholding  the  information  when  it  is 
asked  for,  or  by  making  use  of  some  device  to  mislead,  thus 
involving  act  and  intention.  Thus  Parsons,  in  his  able  treatise 
on  the  law  of  contracts,  the  most  modern  work  on  that  subject 
to  which  we  have  access,  says :  u  If  the  seller  knows  of  a  defect 
in  his  goods  which  the  buyer  does  not  know,  and  if  he  had 
known  would  not  have  bought  the  goods,  and  the  seller  is 
silent,  and  only  silent,  his  silence  is  nevertheless  a  moral  fraud 
and  ought,  perhaps,  on  moral  grounds,  to  avoid  the  contract. 
But  this  moral  fraud  has  not  yet  grown  into  a  legal  fraud.  In 
cases  of  this  kind  there  may  be  circumstances  which  cause  this 
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moral  fraud  to  be  a  legal  fraud,  and  give  the  buyer  his  action 
on  the  implied  warranty,  or  on  the  deceit. 

"  And,  if  the  seller  be  not  silent,  but  produce  the  sale  by  means 
of  false  representations,  then  the  rule  of  caveat  emptor  does  not 
apply,  and  the  seller  is  answerable  for  his  fraud.  But  the 
weight  of  authority  requires  that  this  should  be  active  fraud. 
The  common  law  does  not  oblige  a  seller  to  disclose  all  that  he 
knows  which  lessens  the  value  of  the  property  he  would  sell. 
He  may  be  silent,  leaving  the  purchaser  to  inquire  and  examine 
for  himself,  or  to  require  a  warranty.  He  may  be  silent  and 
be  safe ;  but,  if  he  be  more  than  silent,  if  by  acts,  and  certainly 
if  by  words,  he  leads  the  buyer  astray,  inducing  him  to  suppose 
that  he  buys  with  warranty,  or  otherwise  preventing  his  exam- 
ination or  inquiry,  this  becomes  a  fraud,  of  which  the  law  will 
take  cognizance.  The  distinction  seems  to  be,  and  it '  is, 
grounded  upon  the  apparent  necessity  of  leaving  men  to  take 
some  care  of  themselves  in  their  business  transactions.  The 
seller  may  let  the  buyer  cheat  himself  ad  libitum,  but  must 
lot  actively  assist  him  in  cheating  himself."  1  Parsons  on 
Contracts,  461. 

Here  the  seller  was  silent ;  he  made  no  representations  of 
any  kind  as  to  the  quality  of  the  hay,  and  used  no  artifice  to 
induce  the  defendants'  agent  to  buy.  The  hay  was  there  in 
ricks,  and  it  was  quite  easy  for  the  purchaser  to  satisfy  himself 
as  to  its  quality  by  pulling  a  few  handsfull  from  the  ricks. 
Damaged  hay,  as  every  one  knows,  can  be  very  readily  detected 
by  the  color  and  smell.  It  was  in  the  power  of  the  purchaser 
to  test,  in  this  way,  every  one  of  the  ricks.  It  was  his  own  folly 
that  he  did  not  do  so.  It  was  lawful  for  the  seller  to  suffer  the 
buyer  to  cheat  himself  ad  libitum,  so  that  the  seller  does  not 
actively  assist  him  therein.  Proper  diligence  would  have  ena- 
bled the  buyer  to  detect  the  unsound  condition  of  the  hay.  The 
charge  of  fraud  is  in  no  wise  established. 

As  to  the  implied  warranty  that  the  hay  was  merchantable, 
on  this  topic  the  books  show  great  diversity  of  opinion.  The 
doctrine  of  the  civil  law  undoubtedly  is  that  there  is  an  implied 
warranty  that  the  article  sold  is  what  it  appears  to  be,  and  is 
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sold  as  sound  and  of  a  merchantable  quality.  The  maxim  in  that 
code  is  "  a  sound  price  warrants  a  sound  commodity,"  the  seller 
taking  the  risk  of  all  defects  which  are  not  disclosed  at  the  time 
of  the  sale.  Before  Lord  Mansfield's  time,  that  was  understood 
to  be  the  rule  of  the  common  law  also.  Ever  since  his  opinion 
in  1778,  in  the  case  of  Stuart  v.  Wilkins,  Douglas,  20,  the  rule 
is  recognized  which  he  there  laid  down,  that  the  vendor  of  prop- 
erty was  not  responsible  for  any  defects,  unless  he  was  guilty 
of  a  fraud,  or  had  made  an  express  warranty. 

Blackstone  in  his  commentaries  so  states  the  rule,  2  Bl.  Com. 
451,  and  with  but  slight  and  occasional  departure,  has  been 
followed  by  all  the  common  law  courts  of  England  and  of  this 
country.  This  doctrine  was  fully  examined  by  this  court,  in 
the  case  of  Misner  et  al.  v.  Granger,  4  Gilm.  69,  and  fully 
recognized. 

Yet,  like  most  general  rules,  it,  also,  has  its  exceptions,  as  in 
the  case  of  goods  sold  by  sample,  there  the  law  implies  a 
warranty,  that  the  bulk  is  of  a  quality  as  good  as  the  sample  ; 
and  in  executory  contracts  for  the  sale  of  personal  property,  the 
law  implies  as  a  part  of  the  contract  in  the  absence  of  any 
express  stipulation  to  that  effect,  that  the  property  shall  be  of  a 
fair  merchantable  quality  and  condition,  and  fit  for  the  uses  for 
which  it  is  purchased.  And  the  rule  is  the  same  where  the 
purchase  is  made  without  sample,  or  without  an  opportunity 
for  inspection.  In  such  cases  it  would  be  unjust  to  say,  "  let 
the  buyer  take  care,"  when  he  has  no  opportunity  of  looking 
at  the  article.  If,  however,  there  is  no  fraud,  and  he  takes  the 
article  on  inspection,  or  with  an  opportunity  to  inspect  it,  he 
has  no  right  to  complain.  The  maxim  of  caveat  emptor  is  then 
properly  applicable  to  him.     Id.  74. 

In  the  case  of  articles  manufactured  by  the  seller,  this  court 
held,  in  Archdale  v.  Moore,  19  id.  565,  there  is  an  implied  war- 
ranty that  they  are  manufactured  in  a  workmanlike  manner ; 
but  in  the  case  of  a  mere  vendor  of  the  article,  if  chere  is 
neither  fraud  nor  an  express  warranty,  the  purchaser  buys  at  his 
peril.  And  again  in  Nichols  v.  Guibor,  20  id.  285,  it  was  said 
the  purchaser  of  an  article  not  warranted  as  to  quality  must 
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take  the  hazard  of  his  bargain.  In  this  case  the  article  sold 
was  a  plow. 

The  case  of  Bahcock  v.  Trice,  18  id.  420,  is  relied  on  by 
defendants'  counsel  as  sustaining  him  in  the  position  he  takes 
of  an  implied  warranty  that  the  hay  was  merchantable.  That 
case  goes  far  to  sustain  him,  for  the  court  distinctly  say,  that 
the  acceptance  of  the  corn  under  an  executory  contract,  with 
opportunity  of  inspection  at  the  time  of  delivery  without  com- 
plaint, affords  but  a  mere  presumption  that  it  was  of  the  quality 
contemplated  by  the  parties,  and  does  not  preclude  the  buyer 
from  showing  and  setting  up  the  actual  defect  in  quality  and 
condition. 

If  it  be  held  in  the  case  before  us,  that  the  parties  were  con- 
tracting about  an  article  of  merchantable  quality,  that  is  to 
say,  marketable  anywhere,  as  a  sound  article  of  merchandise, 
the  case  cited  would  tend  to  defeat  a  recovery,  for  although  the 
buyer  accepted  the  hay  and  baled  one  of  the  ricks,  yet  he  is  at 
liberty  to  show  the  actual  defect  in  its  quality  and  condition  as 
an  excuse  for  declining  to  take  the  rest,  which  he  did  show  by 
the  testimony  of  Taylor. 

But  if  it  be  taken  in  a  more  restricted  meaning,  that  the 
article  was  merchantable  and  fit  for  the  use  for  which  it  was 
bought,  as  it  should  be,  then  the  plaintiff  ought  to  recover,  for 
the  proof  is,  it  was  bought  for  the  purpose  of  feeding  to  sheep, 
and  that  it  was  fit  for  that  purpose  and  would  do  to  carry  stock 
through  the  winter.  It  was  not  merchantable  hay  fit  for  horses, 
but  was  merchantable  for  the  purpose  for  which  it  was  bought. 
Suppose  the  corn  in  Babcock's  case  had  been  purchased  for 
distilling,  and  it  had  been  proved  it  was  fit  for  that,  the  judg- 
ment would  have  been  the  other  way. 

The  case  of  Fish  et  al.  v.  Boseberry,  20  id.  288,  refers  to  the 
case  of  Misner  v.  Granger,  4  Gilm.,  above  cited  upon  one 
branch  of  it.  The  contract  was  to  deliver  wheat  then  in  the 
stack  in  the  fall  of  the  same  year  in  which  it  was  harvested. 
The  delivery  was  delayed  until  the  following  summer ;  and 
when  offered  to  the  purchaser  he  objected  to  receiving  it,  as  it 
was  damp  and  unmerchantable  and  not  such  wheat  as  he  had 
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contracted  to  purchase.  The  court  conclude  on  this  point  by 
saying,  when  in  the  stack  there  was  an  implied  warranty  that 
the  wheat  was  merchantable.  There  was  no  proof  in  that  case 
that  the  wheat  was  purchased  for  any  other  than  the  use  to 
which  it  is  so  universally  applied.  It  is  converted  into  flour  of 
which  is  made  "  the  staif  of  life,"  and  for  that  purpose,  must 
be  sound  and  merchantable,  not  damp  and  musty.  Had  the 
proof  been  it  was  not  intended  for  flour,  but,  damp  and  musty 
as  it  was,  it  was  fit  for  the  uses  for  which  it  was  purchased,  the 
plaintiff  would  have  recovered. 

We  think  on  the  evidence  and  on  authority  there  was  a  fair 
6ale  of  this  hay  in  the  ricks  as  they  stood,  for  a  stipulated  price 
per  ton,  and  for  which  the  defendants  must  pay  the  plaintiff* 
the  price  per  ton  as  agreed. 

The  data  for  arriving  at  the  weight  is  furnished  approximately 
by  the  plaintiff's  witness,  Nicholas  Our. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  Central  Railroad  Company 
v. 

Wilson  Allen. 

1.  Former  recovery — how  construed.  Where,  in  an  action  against  a  rail- 
road company  for  trespass,  "  resulting  from  the  construction  of  the  road,"  the 
parties  agreed  to  "submit  to  the  jury  to  find  the  full  amount  of  past,  present 
and  future  damages  from  matters  charged  in  the  declaration,"  and  agreed  that, 
"  if  a  judgment  should  be  entered  on  a  verdict  of  a  jury,  and  paid  by  defendant, 
no  further  action  should  be  brought  for  the  continuance  of  the  matters  men- 
tioned in  the  declaration,"  and  the  proof  was  that  such  a  judgment  had  been 
rendered  and  paid ;  held,  that  this  was  a  bar  to  any  suit  for  injuries  by  the 
washing  of  mud  and  sediment  brought  by  the  party  making  this  agreement. 

2.  In  such  case,  whatever  injuries  were  proven  were  of  the  character  which 
the  parties  must  have  had  in  view  when  they  stipulated  that  "no  further 
action  should  be  brought." 

3.  Right  OP  way  from  owner  bars  his  grantee.  Where  a  railroad  was  built 
In  1852,  and  thereby  a  pond  was  formed  on  certain  land,  and,  in  1853,  the  owner 
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of  the  land  granted  to  the  company  the  right  of  way  over  it,  and  in  1854  con- 
veyed the  same  land  to  A.,  excepting  the  right  of  way  ;  held,  that  A.  could  not 
recover  for  loss  of  land  covered  by  the  pond,  it  being  an  injury  to  the  former 
owner,  and  not  to  A. 

4.  Where,  in  such  case,  it  further  appeared  that  the  house  of  A.  was  on  this 
land,  but  it  did  not  appear  when  the  house  was  built,  held,  that  the  presump- 
tion was  he  built  after  he  bought,  and  after  the  pond  had  been  created,  and  he 
could  acquire  no  right  of  action  against  the  company  by  building  in  its  neigh- 
borhood. 

5.  No  CAUSE  OP  action — to  comply  with  request.  A  party  can  have  no  cause 
of  action  for  the  consequences  of  an  act  the  performance  of  which  was 
requested  by  himself.  So,  where  a  ditch  was  altered,  at  the  request  of  A.,  who 
gave,  as  a  reason,  that  the  water  in  a  pond  would  thereby  become  clearer,  it 
was  no  cause  of  action,  though  the  result  was  different. 


Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
Charles  Emerson,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  in  the  Circuit  Court 
of  De  Witt  county  in  August,  1859.  After  the  pleas  were  filed 
the  venue  was  changed  to  Macon  county.  The  facts  sufficiently 
appear  in  the  opinion. 

Messrs.  Moore  &  Greene,  for  the  appellant. 

1.  A  party  cannot  recover  for  an  injury  to  which  he  himself 
materially  contributes.  Hilliard  on  Torts,  186,  §  28;  Aurora 
B.  R.  E.  v.  Grimes,  13  111.  585. 

2.  The  appellee  had  formerly  recovered  for  the  same  cause 
of  action,  and  the  judgment  was  paid. 

3.  The  company  had  obtained  the  right  of  way  from  the 
former  owner,  and  is  not  responsible  to  his  grantee  in  any 
event.     Redfield  on  Railways,  105,  154. 

4.  And  having  the  right  of  way  the  company  is  not  in  this 
case  responsible  to  any  body,  for  the  proof  shows  that  reason- 
able care  was  used  in  building  the  embankment,  and  whatever 
sediment  flowed  on  the  land  was  the  natural  result  of  building 
the  road.     Redfield  on  Railways,  105,  152. 


1866.]  The  Illinois  Central  R.  R.  Co.  v.  Allen.  207 

Brief  for  the  Appellee.        Opinion  of  the  Court. 
Mr.  L.  Weldon,  for  the  appellee. 

1.  The  proof  shows  that  the  company,  in  the  lawful  business 
of  repairing  its  road,  performed  it  so  neglectfully  that  the 
owner  of  the  land  was  damaged. 

2.  The  "  contract  of  record "  cannot  help  appellant's  case. 
Even  if  proper  to  be  considered  it  did  not  authorize  the  com- 
pany to  be  careless  in  repairing  its  road.  That  contract  was 
not  made  with  reference  to  the  land  on  which  the  pond  was 
located,  and  has  no  application  to  this  case. 

3.  The  company  was  requested  to  make  a  ditch  that  would 
run  the  water  into  the  pond  and  keep  it  full,  not  one  that 
would  bring  all  the  sediment  of  the  road  into  the  pond. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  by  Allen  against  the 
railroad  company.  The  first  count  in  the  declaration  averred 
that  the  defendants  obstructed  an  ancient  drain,  and  thereby 
caused  a  pond  to  form,  which  became  offensive  and  stagnant,  by 
means  whereof  the  family  of  plaintiff  became  sick,  and  he  was 
deprived  of  the  enjoyment  of  the  land,  etc.  This  count  alleges 
the  said  drain  and  pond  to  be  on  the  north-west  of  the  south- 
west of  section  fourteen,  township  nineteen  north,  range  two 
east.  The  second  and  third  counts  aver  that  a  different  tract 
of  land,  to  wit,  the  south-west  of  the  north-west  of  the  same 
section  had  been  injured  by  the  washing  of  mud  and  sediment 
in  consequence  of  the  improper  construction  of  the  railroad. 
The  defendant  pleaded  not  guilty,  with  notice  that  on  the  trial 
it  would  prove  a  former  recovery,  accord  and  satisfaction  and 
license.  There  was  a  trial  by  a  jury,  and  a  verdict  for  the 
plaintiff  below  for  twenty-five  dollars.  The  defendant  moved 
for  a  new  trial,  which  motion  was  overruled,  and  the  defend- 
ant appealed. 

This  suit  was  commenced  August  19th,  1859,  in  the  De  Witt 
Ciicuit  Court.  A  record  put  in  evidence  by  the  defendant 
Bhows  that  at  the  May  Term,  1854,  of  the  same  court,  the 
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plaintiff  brought  an  action  of  trespass  against  the  defendant  for 
injuries  to  the  south-west  of  the  north-west  of  section  fourteen 
aforesaid,  and  three  acres  off  of  the  north  end  of  the  north-west 
of  the  south-west  of  said  section  fourteen,  resulting  from  the 
construction  of  the  road.  The  record  further  showed  that  "  the 
parties  by  agreement  submitted  to  the  jury  to  find  the  full 
amount  of  past,  present  and  future  damages  from  matters  charged 
in  the  declaration,"  and  agreed  that  "  if  a  judgment  should  be 
entered  on  a  verdict  of  a  jury  and  paid  by  defendants,  no 
further  action  should  be  brought  for  the  continuance  of 
the  matters  mentioned  in  the  declaration  continually  forward 
from  the  commencement  of  said  suit."  A  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $762.50,  on  which  the 
court  gave  judgment  and  this  was  paid  by  the  railroad  com- 
pany. The  proof  further  showed  that  the  railroad  was  properly 
constructed,  and  that  the  injuries  complained  of  in  the  second 
and  third  counts  proceeded  from  the  ordinary  washing  of  a  rail- 
way embankment.  There  can  be  no  doubt  but  that  the  stipu- 
lation of  record  entered  into  between  these  parties  in  the  action 
of  trespass,  and  the  payment  of  the  judgment  rendered  in  said 
suit,  are  a  bar  to  any  injuries  proved  under  the  second  and  third 
counts  in  the  present  suit.  Whatever  injuries  were  proven  were 
of  the  character  which  the  parties  must  have  had  in  view,  when 
they  stipulated  that  "  no  further  action  should  be  brought." 

As  a  defense  to  the  first  count  the  appellant  proved,  after 
laying  the  foundation  for  the  introduction  of  oral  testimony,  that 
David  Davis,  in  1852  or  1853,  granted  to  the  company  the  right 
of  way  over  the  north-west  of  the  south-west  of  section  fourteen, 
the  close  described  in  that  count.  It  further  appeared  in  proof 
that  Davis  was  at  that  time  the  owner  of  the  land,  and  that  in 
1855  he  conveyed  the  premises  to  the  plaintiff,  excepting  the 
right  of  way ;  the  deed  reciting  that  the  plaintiff  bought 
the  land  on  1st  of  January,  1854.  It  further  appeared  that 
this  portion  of  the  road  was  built  in  1852  ;  that  the  pond  com- 
plained of  in  the  first  count  was  then  made  by  carrying  the 
road-bed  across  a  ravine  near  its  head,  and  that  it  covered  from 
a  third  to  a  half  of  an  acre,  a  considerable  portion  of  it  being 
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on  the  right  of  way.  So  far  then  as  an  injury  was  caused  to 
the  land  by  the  original  creation  of  the  pond,  it  was  an  injury 
to  Davis  and  not  to  the  plaintiff.  The  plaintiff's  house  is  on 
the  premises  described  in  this  count,  and  it  does  not  appear 
from  the  record  when  it  was  built,  but  it  is  not  pretended  that 
he  had  any  claim  upon  the  land  prior  to  the  1st  of  January, 
1854.  If  then  he  built  his  house  before  the  pond  was  made, 
he  was  a  trespasser,  and  if  as  is  to  be  presumed,  it  was  built 
after  he  bought,  the  pond  had  been  created,  and  he  could 
acquire  no  right  of  action  against  the  appellant  by  building  in 
its  neighborhood.  We  cannot  see  how  the  plaintiff  can  claim 
an  action  either  for  the  land  actually  covered  by  the  pond,  or 
for  any  injury  to  the  salubrity  or  comfort  of  his  abode  growing 
out  of  the  original  creation  of  the  pond. 

But  the  case  for  the  plaintiff  seems  to  have  been  rested  chiefly 
on  the  ground  that  in  1856  the  appellant  had  conducted  into  the 
pond  the  water  which  ran  along  the  road  through  a  deep  cut 
extending  three-quarters  of  a  mile  south  of  the  pond,  and 
which  had  theretofore  been  allowed  to  pass  under  the  road-bed. 
But  it  is  clearly  proved  that  this  change  was  made  at  the 
request  of  the  plaintiff,  who  gave  as  a  reason  that  by  increasing 
the  volume  of  the  water  it  would  become  clearer  and  better. 
Whether  or  not  the  result  has  been  different  is  immaterial. 
The  plaintiff  can  have  no  action  for  the  consequences  of  an 
act  the  performance  of  which  was  requested  by  himself. 

There  should  have  been  a  new  trial. 

Judgment  reversed. 


Thomas  Laswell 

v. 
Silas  W.  Robbins. 

1 .  Statement  op  accounts — master's  report.  Where  the  master  in  chancery, 
to  whom  a  case  has  been  referred  to  state  an  account  between  partners  on 
evidence  in  the  record,  states  it  incorrectly  as  evidence  in  the  record  shows,  it 
should  be  referred  back  to  him  for  correction,  and  opportunity  afforded  to  the 
parties  to  introduce  other  evidence. 
14— 39th  III. 
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A.  PARTNER — his  liability  to  account  for  partnership  property.  Where  a 
partner  had  received  partnership  property,  and  by  the  terms  of  the  partnership 
was  intrusted  with  its  custody,  management  and  disposal,  he  must  be  charged 
with  its  value,  and  to  discharge  himself  he  must  account  for  its  disposition, 
and  what  he  has  done  with  the  proceeds. 

3.  Same — rule  is  general.  It  seems  that  this  rule  prevails  in  all  trials 
involving  the  adjustment  of  accounts,  whether  for  the  sale  of  goods  and 
chattels  or  otherwise.     , 

4.  In  such  case  the  one  partner  only  has  to  show  that  the  other  purchased 
or  received  the  property  and  its  value,  and  the  presumption  then  arises  that  he 
is  liable ;  and  he  to  discharge  himself  must  show  payment,  set-off,  or  some 
other  legal  defense. 

5.  Mingling  the  property  op  partners— presumptions,  evidence.  Where 
L.  had  entered  into  the  business  of  raising,  buying  and  selling  stock,  in  "part- 
nership with  R.,  on  the  farm  where  L.  resided,  and  there  being  no  provision  in 
the  partnership  articles  to  commingle  the  stock  of  L.  with  that  of  the  firm, 
this  court  cannot  presume  that  he  did  so ;  and  if  he  did  place  his  own  stock  <  n 
the  farm,  to  overcome  the  presumption  that  it  became  partnership  property 
would  require  r;he  clearest  and  most  satisfactory  proof. 

6.  OWNERSHIP  OF  property— partnership  being  ended.  The  presumption 
would  be,  until  rebut  t  $&,  ihat  the  property  at  the  termination  of  a  partnership 
belonged  to  the  firm,  and,  :f  so,  and  one  partner  appropriates  it  to  his  own  use 
he  must  account  for  it  in  the  settlement  of  the  affairs  of  the  partnership. 

7.  Value  op  property  in  such  case— hoio  estimated.  In  such  a  case  it 
seems  that  the  proper  way  would  be  to  call  upon  neighbors  to  make  an 
inventory,  and  fix  the  value  of  the  property  so  taken. 

8.  And  where,  in  such  case,  the  partner  having-  custody  of  partnership  prop- 
erty  appropriates  it  to  his  own  use,  without  preserving  any  evidence  as  to  its 
value,  the  other  partner  must  establish  his  claims  in  the  best  mode  he  can  ; 
and  if,  in  doing  so,  as  he  has  to  prove  facts  from  which  presumptions  have  to 
be  indulged,  which  the  wrong-doing  partner  may  think  overcharges  him  such 
wrong-doing  partner  will  have  no  right  to  complain  because  he  has  failed  to 
provide  and  preserve  the  evidence  which  it  was  his  duty  to  have  obtained. 

9.  REPORT  OP  MASTER — will  not  support  a  decree  where  he  mistakes  the  evidence. 
Where  a  case  had  been  referred  to  the  master  to  state  a  partnership  account  on 
the  evidence  then  taken  and  appearing  in  the  record,  it  being  evidence  proper 
for  that  purpose,  and  the  master  allowed  several  items  against  the  same  party 
a  second  time,  a  decree  founded  on  such  a  report  will  be  reversed  and  the 
order  of  reference  so  modified  as  to  permit  both  parties  to  be  heard  with  any 
legitimate  proof  which  they  may  produce  before  the  master. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  E.  Y.  Rice,  Judge,  presiding. 
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Robbins  originally  filed  his  bill  in  the  Sangamon  Circuit 
Court,  alleging  a  partnership,  under  written  agreement,  and  its 
extension  by  parol,  and  praying  a  settlement.  Laswell  denied 
both  allegations,  and  the  court  below,  on  the  evidence,  decided 
both  in  favor  of  Robbins,  and  rendered  a  decree  against  him 
for  $411.83,  that  being  the  sum  ascertained  by  the  report  of 
Mr.  Campbell,  master.  Robbins  appealed.  The  action  of  the 
court  below  was  sustained,  except  as  to  the  amount  found  to  be 
due.  For  the  error  in  that  respect  the  decree  was  reversed, 
with  directions  that  the  testimony  then  taken  in  this  3ause  be 
referred  to  the  master,  who  should  therefrom  make  up  a  report, 
showing : 

"  First,  the  whole  cost  of  the  cattle,  hogs  and  horses  pur- 
chased by  the  plaintiff,  and  which  came  to  the  possession  of  the 
defendant  prior  to  March  1,  1856,  under  the  agreement  of 
March  1,  1853,  and  extended  and  enlarged  by  the  parol  assent 
of  the  parties  to  the  time  first  mentioned.  Showing,  second, 
the  amount  of  profits  derived  on  the  sale  of  any  portion  of  said 
property,  giving  to  the  plaintiff  an  equal  half  part  thereof  and 
to  the  defendant  the  other  equal  half  part  thereof;  and,  third, 
to  ascertain  the  value  of  the  property  so  purchased  by  the 
plaintiff,  which  was  in  the  possession  or  control  of  the  defend- 
ant at  the  time  of  filing  this  bill,  and  which  he  refused  to 
deliver  up  to  the  receiver  appointed  by  the  Circuit  Court,  and 
which  inquiry  will  include  the  hogs,  horses  and  other  like  prop- 
erty the  said  defendant  may  have  disposed  of  to  others  without 
accounting  for  the  same  to  the  plaintiff,  and  for  which  sums,  when 
ascertained,  a  decree  shall  pass  in  favor  of  the  plaintiff,  together 
with  the  costs  of  the  suit."  Robbins  v.  Laswell,  27  111.  3.65. 

In  pursuance  of  this  order  the  report  of  Mr.  Shutt,  master, 
was  made  in  November,  1864.  The  essential  portions  of  that 
report  are : 

"  First,  amount  advanced  by  Robbins  to  Laswell : 

"  Advance  on  original  contract, $254  00 

"  Ash  purchase, 120  70 

"  Amount  paid  Spangler, 177  50 
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"  Shobert, $90  00 

"  George  Fagan, 90  00 

"  Joseph  B.  JE.  Agee, 115  00 

"  Fletcher  Talbott, 100  00 

"  Francis  Day, 95  00 

"  Josiah  Broadwell, TO  00 

"  A.  Eeeves, 118  50 

"  John  Shannahan, 444  76 

"  Thomas  Eadford, 120  00 

"  Thomas  Rippon, 295  00 

"  Xavier  Wochner, 60  00 

"  Pierson  Roll, 570  00 

"  Washington  Crowder, 60  00 

"  John  Oarn, 30  00 

"  Goodrich  Lightfbot, 247  00 

"  James  Tomlinson, 10  00 

"  Moses  Laswell, 56  00 

"  Henry  Jones, 19  03 

"  James  Olaywell, 90  00 

"  Balance  paid  by  Robbins  to  .1  ames  Claywell  for 

hogs,  over  and  above  the  Fagan  house, 116  40 

"  Thomas  O.  Wright, 30  00 

"  Jefferson  Stone, 151  00 

"  Francis  Day, 95  00 

"  John  Fagan, 102  00 

"  Clawson  Lacy, 30  00 

"  Jeremiah  King, 148  00 

"  C.  C.  Blood, 28  00 

"  F.  Linnard, 7  92 

"Edmund  Fry, 45  00 

"G.  S.  McKennie, 42  00 

"  L.  Carter, 21  25 

"  Daniel  Little, 9  70 

"  John  Gardner,  Jr., 20  00 

"  William  Jones, 12  0C 

"  Daniel  Broadwell, 14  36 

"  Robert  Haslett 100  0C 
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"  H.  B.  Grubb, $10  00 

"Edward  Fry, 50  00 

"  Francis  Claywell, 87  00 

$4,  052  09 

"  Second,  profits  in  sales  of  stock  made  by  Laswell : 

"  Sale  to  Huber  of  stock,  $1,990 ;  profits  on  said 
stock  sold,  as  declared  by  Laswell,  $1,200,  half  of 
which  to  Laswell,  and  half  to  Robbins, $600  00 

"  Sale  to  Taylor  of  lot  of  cattle  for  $1,500  ;  profits, 
according  to  testimony  and  Laswell's  admission, 
$600, 300  00 

"  Hogs  and  cattle  sold  to  William  Butler,  amount- 
ing in  the  aggregate  to  $594.  According  to  the 
admission  of  Laswell,  a  profit  thereon  of  one 
hundred  per  cent.;  cost  $287,  and  a  half  of  which,         143  50 

"  Sale  to  George  Fagan,  $65  ;  cost,  $32.50 ;  profit, 

$32.50,  half  of  which, 16  25 

"  S.  M.  Tinsley,  hogs,  $134.50 ;  cost,  $67.25 ;  profit, 

$67.25,  half  of  which, 33  62 

"  Twelve  head  of  cattle,  sold  at  $480  ;  cost,  $240  ; 

profit,  $240,  half, 120  00 

Sale  of  hogs  to  George  Gregory  for  $203 ;  cost, 
$101.50  ;  profit,  $101.50,  half  of  which, 50  75 

$1,263  92 

"  Third,  cattle  butchered  by  Laswell  and  not  accounted  for 

to  Robbins,  and  stock  Laswell  had  on  hand : 

"  Yalue  of  28  head,  as  estimated  by  witnesses, $650  00 

"  Yalue  of  colt  and  heifer  given  to  John  Tomlin- 

son,  without  accounting  to  Robbins, 63  00 

"  Value  of  three  cattle  and  roan  filly  given  to  Jules 

Baules,  without  accounting  to  Robbins, Ill  00 

"Cattle  traded  George  Fagan  and  George  Nagle, 
without  accounting  to  Robbins, 65  00 

"  Cattle  on  hand  and  value  thereof  at  date  of  diffi- 
culty— 56  head  at  $15  per  head, 840  00 
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"  Horses  on  hand  and  value  thereof  at  date  of  diffi- 
culty—10  head  at  $75, $750  00 

"  Hogs  on  hand  and  value  thereof  at  date  of  dif- 
ficulty—20  head  at  $5, 100  00 

$2,579  00 

"  Total  amount  in  the  hands  of  Laswell  not  accounted  for  to 
Robbins : 

"  Amount  advanced, $4,052  09 

"  Bobbins'  half  profits  on  sales, 1,263  92 

"  Amount  cattle  butchered  and  stock  on  hand  ....      2,579  00 

$7,895  01 

"  Fourth,  amount  received  by  Robbins  from.  Laswell : 

" On  sale  Huber  cattle,. $1,000  00 

"  Amount  received  on  Taylor  sale, 900  00 

"  Amount  paid  on  Powell  note, 300  00 

"  John  Fagan,  house, 40  00 

"  John  Fagan,  for  wood  hauling, 24  00 

Oats,  $10 ;  stock  delivered  to  him  for  Robbins, 

$235, 245  00 

George  Fagan,  Jr.,  13  loads  wood, 20  25 

"  Andrew  Laswell, 40  00 

"  George  Gregory  paid  Robbius, 203  00 

Admission  of  Robbins, 45  00 


a 


u 
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$2,817  25 
"  To  which  is  to  be  added  his  share  of  profits  on 
sales, 1,263  92 

$4,081  17 

"  And  the  balance  due  by  Laswell  to  Robbins  is  as  follows : 

"  Amount  of  all  accounts  against  Laswell, $7,895  01 

"  From  which  is  to  be  deducted  LaswelPs  account,.      4,081  17 

$3,813  84 
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Laswell  excepted  to  the  report ;  the  exceptions  were  over- 
ruled, and  the  report  was  approved.  He  then  moved  to  recom- 
mit the  case  to  the  master  for  additional  proof,  which  motion 
was  also  overruled  and  a  decree  entered  for  $3,813.84:.  At  the 
April  Term,  1865,  Laswell  filed  a  petition  asking  that  the  case 
be  again  referred  to  the  master.  The  petition  alleges  that  in 
the  original  evidence  taken  before  the  master,  Laswell  offered 
a  paper  proved  to  be  in  the  handwriting  of  Robbins,  which  was 
marked  as  exhibit  C ;  that  in  making  up  said  report,  that 
exhibit  was  not  considered  by  the  master,  and  that  the  credits 
to  which  he  is  justly  entitled  by  said  exhibit  amount  to  about 
$1,100.     The  petition  continues  : 

"  2.  In  said  report  petitioner  is  twice  charged  for  a  mare 
bought  of  G.  Fagan,  being  $90,  when  he  should  have  been 
charged  only  once. 

"  3.  Your  petitioner  is  charged  twice  with  the  sum  of  $95  in 
said  report  as  being  paid  to  Day,  when  he  should  have  been 
charged  but  once. 

"  4.  Robbins  by  said  report  is  credited  with  $480,  paid  to 
P.  Roll,  when  it  is  a  clear  mistake,  as  the  credit  should  have 
been  given  to  Laswell.  Which  mistake  if  corrected  makes  a 
difference  of  $960  in  the  master's  report  in  your  petitioner's 
favor. 

"  5.  Your  petitioner  is  charged  with  the  following  sums 
advanced  out  of  his  means  to  purchase  stock  for  the  Claywell 
farm,  after  the  new  agreement  had  been  made  to  carry  on 
the  farm  together,  rescinding  any  old  contract,  to  wit : 

"  Shobert,  for  wagon  for  Andrew  Laswell, $90  00 

"  Cattle  bought  of  Josiah  Broadwell, 70  00 

"  Roll,  for  cattle, 480  00 

"Again  he  is  charged  for  the  same  stock,  as  driven  away 
from  said  farm,  and  included  in  the  cattle  butchered  and  en 
hand. 

"  6.  Your  petitioner  is  charged  by  said  report :  first,  for  the 
money  which  went  to  purchase  the  stock  said  to  be  on  hand 
and  belonging  to  the  old  partnership  when  the  bill  was  filed  ; 
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and,  in  the  second  place,  with  the  value  of  the  cattle ;  which 
double  charge  is  neither  consistent  with  justice  or  equity, 
nor  could  have  been  in  the  contemplation  of  the  Supreme 
Court. 

"  7.  Your  petitioner  states  that  the  charge  of  one  hundred 
per  cent,  profit  on  stock  sold,  is  very  gross  injustice  to  him ; 
that  there  is  no  testimony  in  the  case  to  justify  such  charge  ; 
and  if  there  was  testimony  to  show  such  profits,  it  is  so 
extravagant  and  unreasonable  when  applied  to  a  continuous 
trade  in  cattle  for  two  or  three  years,  your  petitioner  pay- 
ing all  expenses,  that  it.  is  unworthy  of  any  consideration 
whatever. 

"8.  In  charging  this  petitioner  with  $2,576  for  cattle 
butchered  and  on  hand,  is  the  same  gross  error,  sixth  above 
stated.  It  is  a  double  charge :  first,  for  the  purchase-money 
of  the  cattle ;  and,  second,  for  the  value  of  the  cattle  butch- 
ered. That  all  that  in  equity  in  any  view  of  the  case  could 
be  charged  against  him  would  be  the  fair  profits  on  the  cattle 
when  butchered,  or  on  the  cattle  on  hand ;  to  be  estimated  at 
the  time  of  filing  the  bill,  or  when  sold  or  otherwise  used.  He 
repeats  that  the  Supreme  Court  did  not  contemplate  such  a 
double  charge. 

"9.  Your  petitioner  would  respectfully  submit,  that  the 
testimony  showing,  or  tending  to  show,  the  value  of  stock  on 
hand  and  butchered,  is  so  vague  and  uncertain  that  any 
report  or  decree  passed  upon  it  could  not  be  relied  upon  for 
reason  of  the  vagueness  and  uncertainty.  It  is  also  contra- 
dictory, as  the  proof  establishes  beyond  question,  that  a  con- 
siderable portion  of  the  stock  on  hand  belonged  to  petitionei 
individually,  having  been  raised  by  him  or  purchased  with 
his  own  means.  He  respectfully  suggests,  that  if  the  rule 
laid  down,  in  the  opinion  of  the  Supreme  Court,  of  charging 
him  and  requiring  him  to  account  for  all  the  stock  on  hand, 
is  the  true  rule  in  his  case,  that,  on  account  of  this  vague, 
uncertain  and  contradictory  testimony,  this  case  ought  to  be 
again  committed  to  the  master,  to  enable  the  parties  to  estab- 
lish the  amount  more  clearly." 
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The  petition  concluded  with  a  prayer  that  the  decree  might 
be  opened,  and  the  case  again  referred  to  the  master  to  correct 
any  and  all  mistakes  in  the  report.  The  court  denied  the 
prayer  of  the  petition.  The  case  was  brought  to  this  court  by 
Laswell  on  a  writ  of  error,  and  lie  now  assigns  the  following 
errors : 

1.  Overruling  the  exceptions  to  the  master's  report. 

2.  Approving  the  report  of  the  master. 

3.  Refusing  to  hear  further  evidence. 

4.  Refusing  defendant's  motion  for  a  rehearing. 

5.  The  amount  for  which  decree  was  rendered. 

6.  Entering  any  decree  in  favor  of  complainant. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiff  in  error. 

Mr.  James  C.  Conkling,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  record  presents  the  question  whether  the  account  as 
stated  between  the  parties  is  correct,  and  whether  the  master 
should  have  heard  other  and  further  evidence  than  that  in  the 
record  at  the  time  the  reference  was  made.  On  examining 
the  evidence  in  the  case,  we  are  satisfied  that  the  master  has,  in 
stating  the  account,  inadvertently  allowed  items  against  plaint- 
iff in  error  a  second  time.  So  far  as  we  can  see,  the  two  charges 
against  plaintiff  in  error  for  ninety-five  dollars  paid  to  Francis 
Day  are  one  and  the  same  transaction.  His  deposition  was  twice 
taken.  In  the  first,  he  says,  that  about  the  28th  of  Febru- 
ary, 1856,  he  sold  to  plaintiff  in  error  seven  head  of  cattle,  and 
he  then  said  he  must  see  Robbins  about  getting  the  money  and 
said  that  he  and  defendant  in  error  were  buying  cattle  in 
partnership.  He,  however,  in  this  deposition,  states  no  price 
at  which  the  cattle  were  sold.  In  his  second  deposition  he 
states  that,  he  thinks,  in  February,  1856,  he  sold  plaintiff 
in  error  seven  head  of  cattle  for  ninety-five  dollars,  and  ho 
identifies  an  order  drawn  by  plaintiff  in  error  on  defend- 
ant in   error  for  that   sum  and  dated  on   the    29th  of  Feb- 
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ruary,  1856,  and  an  order  appears  in  the  record,  dated  on  the 
28th  of  February,  1856,  for  the  same  amount,  with  a  memo- 
randum of  several  cattle,  seven  in  all,  appearing  to  have  been 
indorsed  upon  it.  These  several  items  of  evidence  would  seem 
to  prove  but  one  transaction,  and  the  master  we  think  erred  in 
treating  it  as  two. 

Inasmuch  as  the  case  will  have  to  be  again  referred  to  a 
master,  and  as  the  proof  may  then  be  altogether  changed  or 
greatly  modified,  we  deem  it  unnecessary  to  examine  whether 
the  various  items  of  the  account  to  which  objections  are  inter- 
posed are  well  taken.  When  the  master  shall  have  the  whole 
case  before  him  he  will  no  doubt  be  enabled  to  arrive  at  just 
conclusions.  We  find,  by  looking  into  the  evidence  contained 
in  the  record,  that  it  is  true,  as  he  reports  to  the  court  below, 
that  it  is  on  that  evidence  exceedingly  difficult  to  arrive  at 
satisfactory  conclusions.  Plaintiff  in  error  having  received  the 
partnership  property,  and  being  by  the  terms  of  the  partnership 
intrusted  with  its  custody,  management  and  disposal,  when 
shown  that  he  received  it,  he  must  be  charged  with  its  value, 
and,  to  discharge  himself,  he  must  account  for  its  disposition, 
and  what  he  has  done  with  the  proceeds.  Any  other  mode 
of  disposing  of  the  controversey  would  impose  an  undue 
burden  upon  defendant  in  error,  and  would  be  to  reverse 
the  rules  governing  the  statement  of  accounts.  This  rule  pre- 
vails in  all  trials  involving  the  adjustment  of  accounts,  whether 
for  the  sale  of  goods  and  chattels,  or  otherwise.  The  plaintiff 
only  has  to  show  that  the  defendant  purchased  or  received  the 
property  and  its  value,  and  the  presumption  then  arises  that  he 
is  liable,  and  he  to  discharge  himself  must  show  payment,  set- 
off or  some  other  legal  defense. 

Having  entered  into  the  business  of  raising,  buying  and  sell- 
ing stock  on  the  farm  upon  which  he  resided,  and  having  made 
no  provision  in  the  partnership  articles  to  commingle  his  own 
stock  with  that  of  the  firm,  we  can  hardly  presume  that  he  did, 
and,  if  he  placed  his  own  stock  on  the  farm,  to  overcome  the 
presumption  that  it  became  partnership  property  would  require 
the  clearest  and   most   satisfactory  proof.     Until  such  proof 
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should  be  adduced,  the  presumption  would  be  that  when  he 
placed  it  there  it  was  to  and  did  become  partnership  property, 
for  the  value  of  which  the  firm  would  be  liable  to  account  to 
him,  but  the  profit  would  inure  to  the  firm,  and  if  loss  occurred 
it  would  have  to  be  borne  by  the  firm. 

When  the  partnership  terminated,  plain  tiff  in  error,  if  he 
had  regarded  the  duties  and  obligations  of  a  partner,  instead  of 
appropriating  the  property  to  his  own  use,  would  have  made 
some  disposition  of  it  for  the  benefit  of  the  members  of  the 
firm,  or  would,  at  least,  have  taken  the  necessary  steps  for  a 
settlement.  The  presumption  would  be,  until  rebutted,  that 
the  property  at  the  termination  of  the  partnership  belonged  to 
the  firm,  and,  if  so,  and  plaintiff  has  appropriated  it  to  his  own 
use,  he  must  account  for  it  on  the  settlement  of  the  affairs  of 
the  partnership.  It  was  then  in  his  power  to  have  had  clear 
and  satisfactory  evidence  of  the  articles  and  their  value  on  hand 
at  the  time  the  partnership  terminated.  It  would  have  been 
attended  with  but  little  difficulty,  loss  of  time,  or  trouble,  to 
have  called  upon  neighbors,  to  have  made  an  inventory  and 
fixed  the  value ;  but,  having  failed  to  do  so,  and  defendant  in 
error  not  having  the  power  to  do  so,  he  must  establish  his 
claims  in  the  best  mode  he  can,  and  if,  in  doing  so,  he  has  to 
prove  facts,  from  which  presumptions  have  to  be  indulged, 
which  plaintiff  in  error  may  think  overcharges  him,  he  will 
have  no  right  to  complain  if  he  has  failed  to  provide  and  pre- 
serve the  evidence  which  it  was  his  duty  to  have  obtained. 

It  is  urged  that  the  opinion  of  the  court,  when  the  case  was 
previously  before  it,  prevented  plaintiff  in  error  from  introduc 
ing  evidence  before  the  master,  when  he  last  stated  the  account. 
The  opinion  does  require  the  account  to  be  stated  on  the 
evidence  then  taken  and  appearing  in  the  record,  and  it  wa3 
for  the  reason  that  the  parties  had  taken  evidence  that 
was  proper  for  that  purpose.  The  court  below  had  found 
that  there  had  been  a  partnership ;  that  there  had  been  no 
accounting  between  the  partners,  and  decreed  that  they  should 
account ;  and  referred  it  to  the  master  to  state  the  account. 
He  did  so,  and,  so  far  as  we  can  see,  plaintiff  in  error  did  not 
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offer  to  produce  any  evidence  which  he  now  proposes  to  pro- 
duce. Under  such  circumstances  he  has  no  right  to  claim  now 
to  come  in  and  ask  a  reversal  of  the  decree,  that  he  may 
introduce  additional  evidence.  Had  he,  before  the  master, 
Campbell,  offered  such  proof,  and  it  had  been  rejected,  and 
the  chancellor  had  refused  to  refer  it  back,  that  he  might 
introduce  his  evidence  before  the  master,  it  would  have  been 
otherwise. 

But  inasmuch  as  the  decree  of  the  court  below  will  be 
reversed  on  other  grounds,  and  the  case  again  referred  to  a 
master  to  state  the  account,  we  have  concluded  to  modify  the 
former  order,  so  as  to  permit  both  parties  to  be  heard,  with  any 
legitimate  proof  which  they  may  produce  on  the  hearing  before 
the  master.  The  decree  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  with  directions  to  again  refer  it  to  a  master 
to  state  the  partnership  accounts  and  not  the  private  accounts 

between  the  parties. 

Decree  reversed. 


Elijah  Yocum 

v. 

The  Town  op  Waynesville. 

1.  BOND  FOR  costs — motion  to  dismiss  for  want  of.  Motion  to  dismiss  a  pros- 
ecution under  a  penal  statute  for  want  of  a  bond  for  costs,  being  of  a  dilatory 
character,  should  be  made  at  the  earliest  moment  before  the  justice ;  it  is  too 
late  to  make  the  motion  in  Circuit  Court  for  the  first  time. 

2.  Amendment  —  surplusage  rejected.  Where  an  action  under  a  penal 
statute  was  commenced  in  the  name  of  "A.  L."  and  others,  "  commissioners  of 
highways  of  the  town  of  Waynesville,"  and  should  have  been  in  the  name  of 
"  The  town  of  Waynesville,"  and  the  Circuit  Court,  on  motion,  allowed  the 
plaintiff  to  amend  by  striking  out  all  the  superfluous  words;  held,  not  to  be 
error. 

3.  Notice  of  election  —  township  officers.  Where  the  name  of  E.  Y. 
appears  on  the  poll-list  of  persons  voting  at  a  township  election,  and  the 
minutes  of  the  meeting  were  publicly  read  to  the  meeting,  and  the  name  of 
E.  Y.  was  read  out  to  the  meeting  as  having  been  elected  overseer  of  highways : 
held,  that  E.  Y.  had  all  the  notice  of  his  election  to  which  the  law  entitled 
him. 
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Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 


Elijah  Yocum,  having  been  duly  elected  overseer  of  high- 
ways, refused  to  serve.  This  was  an  action  to  recover  the 
statute  penalty  of  $10  imposed  for  such  a  refusal.  Judgment 
was  rendered  against  him  therefor,  both  by  the  justice  and  in 
the  Circuit  Court,  and  he  took  this  appeal. 

On  the  4th  day  of  April,  1865,  at  the  annual  town-meeting, 
Elijah  Yocum  was,  on  motion,  in  open  meeting,  elected  over- 
seer of  highways.  One  witness  stated  that  he  did  not  see 
Yocum  there  at  that  time,  and  thinks  he  was  not  there  then. 
The  poll-book  shows  that  he  voted  there  by  ballot  that  day. 
Before  the  close  of  the  meeting  the  town-clerk  lead  from  a 
paper  the  names  of  persons  elected,  and,  among  others,  the 
name  of  Elijah  Yocum  as  one  of  the  overseers  of  highways.  A 
few  days  after  this  meeting  the  town-clerk  notified  Yocum, 
orally,  that  he  had  been  so  elected. 

On  the  1st  day  of  June,  1865,  a  suit  was  brought  against 
Yocum,  before  a  justice  of  the  peace,  in  favor  of  "Levi 
Can  trail,  Alvis  Lane  and  William  Russum,  commissioners  of 
highways  of  the  town  of  Way  nesville,"  for  "  refusing  to  serve 
in  the  office  of  overseer  of  highways  for  district  number  four  of 
said  town  of  Waynesville  for  the  year  1865."  At  the  trial 
defendant's  counsel  moved  to  dismiss,  because  the  suit  should 
have  been  in  the  name  of  the  town  of  Waynesville,  and  because 
the  town-clerk  did  not  give  notice  to  Yocum  of  his  election. 
The  motion  was  overruled,  and  a  judgment  entered  in  favor  of 
the  plaintiffs  for  $10. 

At  the  trial  in  the  Circuit  Court  defendant's  counsel  moved 
to  dismiss  for  want  of  a  bond  for  costs.  Motion  overruled.  He 
then  moved  to  dismiss  because  the  suit  should  have  been 
brought  in  the  name  of  the  town  of  Waynesville,  and  the 
plaintiffs  entered  a  cross  motion  for  "  leave  to  amend  the 
transcript  and  process  by  striking  out  the  individual  names  of 
the  commissioners  of  highways."  The  motion  to  dismiss  was 
overruled,  leave  to  amend  was  granted,  and  the  court  ordered 
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that  the  suit  progress  in  the  name  of  the  "  town  of  Waynes- 
ville,"  and  that  the  plaintiff  pay  the  costs  in  the  court  below. 
Trial  by  the  court ;  judgment  against  the  defendant  for  $10 
and  costs. 


Mr.  William  H.  Herndon,  for  the  appellant,  insisted : 

1.  That  the  Circuit  Court  had  no  power  or  authority  to 
allow  the  amendment  under  this  penal  statute. 

2.  That  the  suit  should  have  been  dismissed,  as  no  bond  for 
costs  was  filed. 

3.  That  Yocum  should  have  had  a  legal  written  notice,  and 
not  merely  an  oral  notice. 

Mr.  Michael  Donohue,  for  the  appellee : 

1.  As  no  notice  to  dismiss  for  want  of  a  bond  for  costs,  the 
motion  comes  too  late  when  made  for  the  first  time  in  the  Cir- 
cuit Court.  Adams  v.  Miller,  12  111.  27 ;  Trustees  v.  Walters, 
12  111.  154. 

2.  Allowing  the  motion  to  amend  was  discretionary  in  the 
Circuit  Court,  and  cannot  be  assigned  for  error  here.  Jackson 
v.  Warren,  32  111.  331. 

3.  The  court  should  allow  an  amendment  when  the  purposes 
of  justice  may  be  subserved  thereby,  where  there  is  any  thing 
in  the  record  to  amend  by.  Lake  v.  Morse,  11  111.  589; 
Shoudy  v.  School  Directors,  32  111.  290.  This  amendment  was 
allowed  upon  terms  as  the  record  shows. 

4.  Yocum  was  legally  notified  by  public  proclamation  in 
open  town-meeting  of  his  election ;  he  also  had  a  verbal  notice 
from  the  clerk,  which  the  law  did  not  in  such  case  require. 

5.  Too  much  strictness  on  such  subjects  as  proceedings  before 
justices  of  the  peace  and  at  town-meetirgs  would  be  fatal  to 
the  system  of  township  organization.  Briggs  v.  Murdoch,  13 
Pick.  (Mass.)  305 ;  People  v.  Cook,  4  Selden  (K  Y.)  67 ; 
Welles  et  al.  v.  Battelle  etal,  11  Mass.  481. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

An  action  was  commenced  before  a  justice  of  the  peace  of 
DeWitt  county,  by  Alvan  Lane  and  others,  describing  them- 
selves as  commissioners  of  highways  of  the  town  of  Waynesville, 
against  Elijah  Yocum,  to  recover  the  penalty  of  ten  dollars  for 
his  refusing  to  serve  as  overseer  of  highways,  he  having  been 
thereto  duly  chosen,  as  alleged. 

A  judgment  was  recovered  against  him  before  the  justice  of 
the  peace  for  ten  dollars,  from  which  he  appealed  to  the  Circuit 
Court.  In  that  court  the  defendant  entered  a  motion  to  dis- 
miss the  suit  for  want  of  a  bond  for  costs.  This  motion  was 
denied. 

The  Circuit  Court  then  allowed  the  plaintiffs  to  strike  out 
their  names  as  plaintiffs,  and  also  the  title  of  their  office,  per- 
mitting the  suit  to  progress  in  the  name  of  "  the  town  of 
Waynesville,"  that  being  the  portion  of  the  title  of  the  suit 
remaining  after  this  striking  out. 

The  cause  then  proceeded  to  trial  and  a  judgment  for  ten 
dollars  was  recovered  against  the  defendant,  to  reverse  which 
he  has  appealed  to  this  court. 

The  appellant  assigns  for  error  the  refusal  of  the  Circuit 
Court  to  dismiss  the  suit  for  want  of  a  bond  for  costs;  in  per- 
mitting the  title  of  the  cause  to  be  amended  in  the  manner 
stated,  and  because  appellant  was  not  notified  of  his  election  as 
overseer. 

Upon  the  first  point,  it  is  only  necessary  to  say,  that  the 
motion  to  dismiss  for  want  of  a  bond  for  costs  was  of  a  dilatory 
character,  and  should  have  been  made  at  the  earliest  moment 
before  the  justice  of  the  peace.  It  was  not  then  made,  and  if 
a  bond  was  necessary  it  was  too  late  to  make  the  motion  in  the 
Circuit  Court  for  the  first  time.  Adams  v.  Miller,  12  111.  27 ; 
Same  v.  Same,  14  id.  71 ;  Trustees  v.  Walters,  12  id.  154. 

As  to  the  second  point,  the  township  organization  law  by 
section  two  of  article  twelve,  requires  that  in  suits  by  or  against 
a  town,  the  town  shall  sue  and  be  sued  by  its  name,  and  by 
section  ninety-six  of  article  seventeen,  suits  for  penalties  shall 
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be  in  the  name  of  the  town  to  which  the  same  is  forfeited. 
This  suit  was  brought  in  the  names  of  certain  individuals, 
styling  themselves  "  commissioners  of  highways  of  the  town  of 
Waynesville."  The  amendment  allowed  by  the  court,  pre 
served  the  suit  in  the  proper  name  in  which  it  should  proceed, 
and  all  the  description  preceding  the  words,  "  the  town  of 
Waynesville,"  was  properly  rejected  by  the  court  as  sur- 
plusage. The  authority  for  this,  is  the  case  of  Shoudy  v.  The 
School  Directors,  32  111.  290,  and  Botkin  et  al.  v.  Osborn, 
ante,  101. 

Upon  the  remaining  point,  that  the  appellant  was  not  noti- 
fied of  his  election:  Section  sixteen  of  article  five  provides 
that  the  supervisor,  town-clerk,  assessor,  overseer  of  the  poor, 
collector,  commissioners  of  highways,  constables  and  justices  of 
the  peace,  shall  be  chosen  by  ballot.  By  section  seventeen, 
when  the  election  is  by  ballot,  a  poll  list  must  be  kept  by  the 
clerk  of  the  meeting,  on  which  is  to  be  entered  the  name  of 
each  person  whose  vote  shall  be  received. 

By  section  twenty,  at  the  close  of  every  election  by  ballot, 
the  presiding  officer  is  required  to  proceed  publicly  to  canvass 
the  votes,  and  to  continue  it  without  adjournment,  until  it  is 
completed ;  and  by  section  twenty-two,  when  the  canvass  is 
completed,  a  statement  of  the  result  is  required  to  be  entered  at 
length  by  the  clerk  of  the  meeting  in  the  minutes  of  the  pro- 
ceedings kept  by  him  "  which  shall  be  publicly  read  by  him  to 
the  meeting,"  and  such  reading  is  deemed  notice  of  the  result 
of  the  election  to  every  person  whose  name  is  entered  on  the 
poll  list  as  a  voter. 

By  section  twenty-three  it  is  made  the  duty  of  the  clerk  of 
every  town-meeting,  to  transmit,  within  ten  days  thereafter,  to 
each  person  elected  to  any  town  office,  whose  name  shall  not 
have  been  entered  on  the  poll  list  as  a  voter,  a  notice  of  his 
election. 

The  proof  shows  that  the  name  of  appellant  was  entered  on 
the  poll  list,  and  that  he  voted  at  that  election,  and  the  minutes 
of  the  meeting  were  publicly  read  to  the  meeting,  and  the  name 
of  appellant  read  out  to  the  meeting  as  having  been  elected 
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rverseer  of  highways.     The  appellant  then  had  all  the  notice 
to  which  the  law  entitled  him. 

Section  fourteen  of  article  six  provides,  if  any  person  chosen 
or  appointed  to  the  office  of  overseers  of  highways,  or  pound 
master,  shall  refuse  to  serve,  he  shall  forfeit  to  the  town  ten 
dollars.  The  defendant  having  so  refused,  he  became  amenable 
to  this  penalty,  for  which  the  court  entered  judgment. 

We  perceive  no  error  in  the  record,  and  must  affirm  the 
judgment. 

Judgment  affirmed. 


Thomas  F.  Tomlin,  et  al, 

v, 

Lynn  M.  Green,  et  al, 

1.  ApPEAli  BOND — in  forcible  entry  and  detainer — its  requisites.  An  appeal 
Dond,  in  a  case  of  forcible  entry  and  detainer,  is  the  same  as  that  required  in 

her  appeals,  with  the  addition  of  a  clause  for  the  payment  of  the  rents  pend- 
jag  the  appeal. 

2.  Same — effect  of  conditions  not  required  by  statute.  When  an  appeal  bond 
ntains  conditions  which  are  not  required  by  the  statute,  such  conditions  are 
"»t  obligatory  upon  the  makers. 

3.  So  where  an  appeal  bond,  given  in  a  case  of  forcible  entry  and  detainer, 
)ntained  a  condition  for  the  payment  of  all  damages  that  had  or  should  accrue 
v  reason  of  the  forcible  entry  and  detainer,  held,  that  it  was  a  condition  not 
equired  by  the  statute,  and  therefore  void. 

4.  Damages — in  an  action  on  an  appeal  bond  in  forcible  entry  and  detainer.  In 
such  an  action  damages  resulting  from  the  forcible  entry  and  detention  of  the 
premises,  apart  from  the  rental  thereof,  are  not  recoverable. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon, 
J  ames  Harriott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Lyman  Lacey,  for  the  appellants. 

Mr.  Thomas  P.  Cowan,  for  the  appellees. 
15— 39th  III. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Green  sued  Tomlin  in  an  action  of  forcible  entry  and 
detainer,  and  recovered  judgment.  Tomlin  appealed  and  gave 
an  appeal  bond  conditioned  as  follows : 

"  Now,  if  said  T.  F.  Tomlin  should  prosecute  his  appeal  with 
effect  and  without  delay,  and  should  pay  appellees  the  full 
value  of  the  rents  and  profits  of  said  land,  and  all  damages  that 
have  and  shall  accrue  to  appellees  for  the  forcible  entry  and 
detainer  of  said  premises,  and  all  costs,  interest  and  damages 
in  case  said  judgment  should  be  affirmed,  then  said  bond  was 
to  be  void ;  otherwise,  to  remain  in  full  force." 

On  the  trial  of  the  appeal,  Green  recovered  another  judgment, 
and  then  commenced  the  present  suit  upon  the  appeal  bond. 
Upon  the  trial  below,  the  court  permitted  a  witness  to  testify, 
against  the  objections  of  the  defendant,  that  the  damages  for 
being  kept  out  of  possession  during  the  pendency  of  the  appeal, 
exclusive  of  the  rent,  would  be  from  four  to  five  hundred  dollars, 
although  he  did  not  state  in  what  such  damages  would  consist. 

The  court  instructed  the  jury  as  follows : 

"  Defendants  are  bound  to  account  for  what  would  be  the 
reasonable  rent,  if  it  was  fully  cultivated,  and  also  the  damages 
resulting  to  the  plaintiffs  for  the  forcible  entry  and  wrongfully 
holding  the  possession  of  the  land  described  in  the  bond,  what 
ever  the  plaintiffs  prove  that  to  be." 

The  jury  found  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiffs  a  judgment  of 

balance  on  rent, $50  00 

"  Plaintiffs'  costs, 55  35 

"  Damages  for  forcible  detainer, 250  00 

"  Total  judgment . .    $355  35 

A.  motion  for  a  new  trial  was  overruled. 
This  evidence,  instruction  and  verdict  were  all   improper. 
The  justice  of  the  peace,  who  took  the  appeal  bond,  had  nc 
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right  to  insert  any  conditions  not  required  by  the  statute,  and 
such  conditions  were  not  obligatory  upon  the  makers.  The 
statute,  in  regard  to  appeals,  in  cases  of  forcible  entry  and 
detainer,  merely  required  the  insertion  of  a  clause  for  the  pay- 
ment of  rents  pending  the  suit.  In  other  respects,  the  bond 
was  to  be  the  same  as  in  other  appeals,  and  in  them  the  condi- 
tion is  simply  for  the  prosecution  of  the  appeal  with  effect,  and 
for  the  payment  of  whatever  judgment  may  be  rendered  upon 
its  trial.  There  is  nothing  in  the  statute  authorizing  the 
condition  found  in  this  bond  for  the  payment  of  damages.  The 
bond  being  taken  as  a  condition  of  the  right  of  appeal,  cannot 
go  beyond  the  requirements  of  the  statute,  and  any  obligation 
beyond  that  is  void.  In  the  case  before  us,  the  jury  expressly 
find  $250  as  damages,  apart  from  the  rental.  The  verdict 
should  have  been  set  aside.  The  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Thomas  White 

v. 
John  Thomas. 

1.  Declaration  in  assumpsit — averments  in.  The  declaration  is  always 
sufficiently  definite  when  it  states  the  contract  in  terms  or  in  substance.  So, 
where  the  various  counts  averred  an  agreement  to  sell  sixty  head  of  cattle,  to 
be  selected  from  a  lot  of  eighty,  the  declaration  was  held  sufficiently  definite 
as  it  was  proved  by  the  evidence,  and  as  the  evidence  did  not  show  that  any 
number  of  pounds  was  sold. 

2.  Demand — what  will  amount  to.  Where  by  an  agreement  for  the  sale  of 
cattle,  W.  was  to  deliver  them  at  a  certain  place  between  the  first  and  fifteenth 
of  March,  at  the  option  of  T.,  and  on  the  thirteenth  of  March,  an  agent  of  T. 
went  to  the  house  of  W.  and  found  there  a  man  who  said  his  name  was  W. ; 
and  when  the  agent  said  he  had  come  for  the  cattle  W.  had  sold  to  T.,  W.  said 
he  had  sold  T.  no  cattle :  Held,  that  it  was  for  the  jury  to  say  whether  there  was 
a  demand,  and  that  the  evidence  warranted  the  jury  in  finding  that  there 
was  a  demand. 

3.  Same — when  necessary.  But  where,  under  such  an  agreement,  W.  sold 
the  cattle  to  F.  on  the  fifteenth  of  February,  and  so  put  it  out  of  his  power  to 
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perform  his  former  agreement  with  T.,  then  a  demand  by  T.  would  have  been 
useless,  and  he  was  not  bound  to  make  it ;  the  law  never  requires  the  perform- 
ance of  a  useless  act. 

4.  Tender — same  rule  applies.  And  for  the  same  reason,  T.  was  not  bound 
in  such  a  case  to  make  a  tender  of  the  price  ;  he  was  only  bound  to  show  that 
he  was  ready  and  willing  to  perform  on  his  part,  to  entitle  him  to  recover. 

5.  Measure  op  damages.  On  trial  of  an  action  for  breach  of  an  agreement 
for  the  sale  of  a  certain  number  of  cattle  to  be  delivered  by  weight  after  a  cer- 
tain day,  on  demand,  and  the  same  cattle  were  sold  to  a  third  party  before  that 
day,  it  was  proper  to  show  what  the  cattle  did  average  at  the  time  of  actual 
delivery ;  and  it  was  also  proper  for  witnesses  to  estimate  what  the  cattle  would 
have  weighed  on  the  day  when  by  the  agreement  they  should  have  been 
delivered. 

6.  Instructions— preponderance  of  testimony.  After  giving  instructions 
based  upon  an  assumed  state  of  facts  to  be  found  by  the  jury,  it  is  proper  then 
to  instruct  the  jury  that  they  should  decide  all  questions  in  controversy  in  the 
case  according  to  the  preponderance  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Adams  county  ;  the  Hon. 
J.  Sibley,  Judge,  presiding. 

The  facts  in  this  case  appear  in  the  opinion.  The  following 
instructions,  among  others,  were  given  for  the  plaintiff  in  the 
court  below : 


"  1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
made  with  the  plaintiff  the  agreement  in  either  count  of  plaint- 
iff's declaration  alleged,  and  before  the  time  for  execution  of 
the  same  on  his  part,  by  his  own  act  put  it  out  of  his  power  to 
perform  said  agreement,  then  he  is  liable  to  the  plaintiff  in  this 
suit  for  such  damages  as  the  plaintiff  sustained  by  any  failure 
on  the  part  of  defendant  to  perform ;  and,  in  such  case,  it  was 
unnecessary  for  plaintiff  to  make  demand,  or  do  any  other  act 
to  fix  the  defendant's  liability. 

"  3.  If  the  jury  believe,  from  the  evidence,  that,  in  the  winter 
of  1865,  the  defendant  sold  the  plaintiff  and  the  plaintiff  pur- 
chased of  the  defendant  the  best  sixty  head  of  a  lot  of  seventy 
head  of  cattle  the  defendant  was  then  feeding,  to  be  delivered 
to  the  plaintiff  at  any  time  between  the  1st  and  15th  of  March, 
1865,  at  the  option  of  plaintiff,  the  plaintiff  on  such  delivery  to 
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pay  therefor  six  cents  per  pound  of  the  gross  weight  of  the  same, 
and  the  defendant,  in  February,  1865,  sold  and  delivered  to 
another  person  forty-eight  head  of  said  seventy  head  of  cattle, 
and  put  it  out  of  his  power  to  comply  with  his  agreement  of  sale 
to  the  plaintiff,  then  he  is  liable  in  this  action  to  plaintiff  for  the 
difference  between  such  contract  price  and  what  said  sixty  head 
of  cattle  were  worth  at  the  time  and  place,  when  and  where,  by 
said  agreement,  they  were  to  be  delivered  by  defendant  to 
plaintiff,  and  it  makes  no  difference  whether  the  price  of  cattle 
rose  or  fell  after  the  time  the  cattle  were  to  be  delivered  under 
the  contract. 

"  7.  The  jury  should  decide  all  questions  in  controversy  in 
this  case  according  to  the  preponderance  of  the  evidence." 

The  defendant  below  excepted  to  the  giving  of  these  instruc- 
tions, and  assigned  them  for  error. 

Two  of  the  instructions  asked  for  by  the  defendant  below 
and  there  refused,  are  as  follows : 

"  1.  The  plaintiff  in  this  action  sues  for  damages  for  an  alleged 
breach  of  contract  for  a  sale  of  cattle.  The  burden  of  proof  in 
order  for  plaintiff  to  recover  is  upon  him,  and  unless  the  jury 
find  from  a  preponderance  of  evidence  that  this  defendant  sold 
to  plaintiff  the  cattle,  for  the  price  and  upon  the  terms  alleged 
in  the  declaration,  and  that  a  demand  was  made  by  plaintiff, 
in  person,  or  through  his  duly  authorized  agent,  upon  this 
defendant  for  a  performance  of  such  contract,  and  that  this 
defendant  refused  to  comply  with  said  contract,  they  should 
find  for  the  defendant. 

"  6.  Even  if  the  jury  believe  from  the  evidence  that  the  cattle 
alleged  to  have  been  sold  by  defendant  to  plaintiff,  were  to  have 
been  delivered  to  plaintiff,  between  the  1st  or  15th  day  of 
March,  1865,  and  even  if  the  jury  further  believe  from  the 
evidence  of  witness  Scales,  that  he  or  Thomas,  the  plaintiff, 
demanded  the  cattle  ;  and  if  the  jury  further  believe  that 
defendant  refused  to  deliver  the  cattle  alleged  to  have  been 
sold  to  plaintiff,  yet  the  court  instructs  the  jury,  that  plaintiff 
cannot  recover  unless  he  offered  to  pay  for  the  cattle  when  he 
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demanded  said  cattle,  or  was  ready  and  willing  to  pay  for  said 
cattle  at  such  place,  if  any,  the  jury  find  from  the  evidence, 
such  cattle  were  to  have  been  delivered." 


The  other  instruction  for  the  defendant  which  the  court 
refused,  is  similar  in  principle  to  these.     ■ 

Messrs.  Grlmshaw  and  Williams,  for  the  appellant. 

Mr.  O.  0.  Skinner,  for  the  appellee. 

Mr.   Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  an  action  of  assumpsit,  founded  on  an  alleged  breach 
of  contract  to  deliver  to  appellee  sixty  head  of  good  cattle,  out 
of  a  lot  of  eighty  head,  then  owned  by  appellant,  which  appellee 
had  purchased  of  appellant ;  and  which  he  agreed  to  deliver  to 
him  on  any  day  between  the  first  and  fifteenth  days  of  March, 
1865,  at  the  option  of  appellee  at  Camp  Point.  And  appellee 
was  to  pay  appellant  therefor,  at  the  rate  of  six  dollars  per 
hundred  pounds  gross  weight,  on  delivery.  And  that  on  the 
13th  day  of  March,  1865,  appellee  notified  appellant  that  he 
was  ready  to  receive  the  cattle  at  Camp  Point,  and  offered  to 
pay  for  the  same  at  the  price  agreed  upon  by  the  parties  ;  but 
appellant  failed  and  neglected  so  tc  do.  The  second  count  is, 
substantially,  the  same  as  the  first.  The  third  count,  after 
stating  the  contract  as  in  the  first,  avers  that  after  making  the 
contract  and  before  the  time  of  delivery,  and  on  the  20th  day 
of  February,  1865,  appellant  sold  and  delivered  the  cattle  to 
Farlow,  and  put  it  out  of  his  power  to  deliver  the  cattle 
to  appellee. 

The  fourth  count  states  the  contract  generally,  of  the  sale  of 
the  cattle,  and  that  they  were  to  be  delivered  between  the  first 
and  fifteenth  of  March,  and  a  sale  and  delivery  by  appellant  to 
Farlow,  before  the  1st  of  March,  and  thereby  put  it  out  of  hia 
power  to  deliver  the  cattle  to  appellee,  and  that  Farlow  was  an 
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innocent  purchaser.  The  plea  of  the  general  issue  was  filed, 
and  a  trial  had,  resulting  in  a  verdict  and  judgment  against 
appellant ;  to  reverse  which  he  prosecutes  this  appeal. 

It  is  urged  that  the  contract  is  indefinite  and  uncertain,  as 
no  definite  quantity  is  averred.  The  various  counts  aver  the 
agreement  to  sell  sixty  head  of  cattle,  to  be  selected  from  a  lot 
of  eighty.  This  we  think  is  sufficiently  definite,  as  the  evidence 
does  not  show  that  any  number  of  pounds  was  sold.  The 
declaration  is  always  sufficiently  definite  and  certain  when  it 
states  the  contract  in  terms  or  in  substance.  If  there  was  no 
agreement  for  a  specific  number  of  pounds,  it  would  have  been 
a  variance  to  have  so  stated  the  agreement.  The  contract  was 
lawful,  and  was  stated  as  proved  by  the  evidence,  and  no 
objection  is  perceived  to  it,  and  it  was  sufficient  to  warrant  a 
recovery  if  proved. 

It  is  insisted  that  there  was  no  demand  on  appellant  to 
deliver  the  cattle,  and  hence  appellee  did  not  exercise  an 
option.  A  witness  states  that  by  the  authority  and  under 
appellee's  direction,  he  went  to  see  appellant,  and  found  a  man 
at  his  house  who  said  his  name  was  Thomas  White.  That  he 
informed  him  that  he  had  come  for  the  cattle  he  had  sold 
appellee;  he  replied  that  he  had  sold  appellee  no  cattle.  This 
was  a  question  for  the  jury  to  determine  whether  the  demand 
was  made  of  appellant  or  of  some  other  person.  They  have 
found  that  it  was  of  appellee,  and  we  think  that  the  evidence 
warranted  the  finding,  and  also  that  there  was  a  demand. 

It  is  urged  that  the  evidence  as  to  what  the  cattle  might 
have  been  made  to  weigh  was  improper,  as  it  did  not  afford  the 
proper  measure  of  damages.  It  is  true  that  such  evidence  is 
not  as  satisfactory  as  would  have  been  evidence  of  what  the 
cattle  did  weigh.  But  appellant,  by  selling  the  cattle  to  Far- 
low,  seems  to  have  put  it  out  of  the  power  of  appellee  to  prove 
what  they  weighed.  And  if  the  estimates  of  the  witnesses 
placed  it  too  high,  appellant  had  the  means  of  showing  the  fact. 
This,  like  the  value  of  property,  has  frequently  to  be  proved  by 
the  opinion  of  witnesses.  When  a  party  has  failed  to  perform 
his  contract  the  other  party  has  a  right  to  recover  such  dam- 
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ages  as  he  sustains,  and,  in  this  case,  when  appellant  failed  to 
perform  his  agreement,  he  became  liable  to  appellee  for  such 
sum  of  money  as  he  lost  thereby.  Having  purchased  them  at 
six  cents  per  pound,  if  they  afterward  rose  to  eight  or  nine 
cents,  appellee  was  entitled  to  recover  the  difference  in  the  price 
at  which  he  purchased  and  that  at  which  they  could  have  been 
sold.  The  evidence  showed  that  the  seventy  head  would  have 
averaged  1,250  pounds  on  the  15th  of  February,  and  that  on 
the  13th  of  March  such  cattle  were  worth,  at  Camp  Point,  from 
seven  and  one-half  to  nine  cents  per  pound.  The  jury  found  a 
verdict  for  $1,313.50,  which  is  a  trifle  over  eight  cents  per  pound. 
The  evidence  as  to  what  the  cattle  would  have  probably 
increased  up  to  the  13th  of  March  was,  evidently,  wholly  disre- 
garded by  the  jury,  and,  consequently,  did  appellant  no  injury. 

The  law  never  requires  the  performance  of  a  useless  act. 
And  if  appellant  placed  it  beyond  his  power  to  perform  his 
part  of  the  contract,  by  selling  the  cattle  before  the  time 
expired  at  which  appellee  was  to  elect  when  he  would  receive 
them,  then  a  demand  would  have  been  useless,  and,  being  use- 
less, he  was  not  required  to  make  it.  Nor  was  he,  for  the  same 
reason,  bound  to  make  a  tender  of  the  price.  He  was  only 
bound  to  show  that  he  was  ready  and  willing  to  perform,  on 
his  part,  to  entitle  him  to  recover,  and  this  he  appears  to  have 
proved. 

We  do  not  see  that  the  seventh  instruction  given  for  appel- 
lee authorized  the  jury  to  decide  legal  questions.  The  court 
had  instructed  them  on  such  questions,  and  it  informed  them 
that  they  should  decide  all  questions  according  to  the  prepon- 
derance of  the  evidence.  If  they  obeyed  this  instruction  they 
could  decide  no  legal  question,  as  it  only  submits  facts  for  their 
determination.  We  are  unable  to  perceive  any  error  in  any  of 
the  instructions  given  for  appellee,  as  they  announce  correct 
legal  principles. 

The  instructions  given  for  appellant  seem  to  cover  and  cor- 
rectly state  the  law  as  applicable  to  his  case.  And,  under 
them,  the  jury  were  left  to  consider  the  evidence  and  determine 
whether  appellant  was  liable ;  and,  from  what  has  been  said,  it 
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will  be  seen  that  there  was  no  error  committed  by  refusing  his 
first,  third  and  sixth  instructions,  and  they  were  properly 
refused. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John  Collins  and  John  Smith 

v. 

The  People  of  the  State  of  Illinois. 

1.  Indorsement  of  indictment — name  of  another  offense.  Where  a  bill  was 
indorsed  by  mistake  as  being  for  one  description  of  offense,  while  in  the  body 
of  the  bill  a  different  offense  is  described,  the  court  would  be  bound  to  sustain 
the  matter  of  the  bill  regardless  of  the  indorsement. 

2.  So,  where  the  indorsement  was  "  indictment  for  robbery,"  but  in  the 
allegations  it  was  a  good  indictment  for  larceny,  the  defendants  were  properly 
required  to  plead. 

3.  Indictment  for  robbery.  An  indictment  for  robbery  which  does  not 
charge  a  taking  by  force  or  intimidation  is  bad. 

4.  United  States  treasury  notes — are  goods  and  chattels.  Where  the 
proof,  on  an  indictment  for  larceny,  showed  that  United  States  treasury  notes 
were  what  was  taken,  they  were  held  to  be  not  only  money  but  personal 
property,  and  as  such  they  were  goods  and  chattels. 

5.  Larceny — value  of  property  must  be  included  in  the  instructions.  On  indict- 
ment for  larceny,  an  instruction  for  the  people,  which  directs  the  jury  to  return 
a  verdict  of  guilty,  if  they  believe  from  the  evidence  certain  facts,  which 
instruction  contains  no  reference  to  the  value  of  the  goods  stolen,  it  is  bad  for 
that  reason,  and  ground  for  new  trial,  proof  of  value  in  larceny  being 
indispensable. 

6.  But  where  the  property  alleged  and  proved  to  have  been  stolen  was 
United  States  treasury  notes,  and  the  notes  themselves  were  offered  in  evidence 
to  the  jury  ;  held,  that  such  notes  had  a  value  fixed  by  law,  and  the  mere 
production  of  them  in  evidence,  if  genuine,  authorized  the  jury  to  infer  their 
value. 

7.  Yet  in  such  case  the  court  should  have  given  an  instruction  for  the 
defendants,  telling  the  jury  that  they  must  be  satisfied  of  the  genuineness  of 
the  notes  before  they  could  find  a  verdict  of  guilty ;  slight  evidence  on  this 
point  would  suffice. 
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8.  In  such  case,  United  States  treasury  notes  in  the  possession  of  a  person 
may  properly  be  alleged  to  be  the  goods  and  chattels  of  that  person. 

9.  Verdict — on  conviction  for  larceny.  On  an  indictment  for  larceny,  a  ver- 
dict which  does  not  find  the  value  of  the  property  stolen,  is  so  defective  as  to 
furnish  good  ground  for  a  new  trial ;  it  was  also  held  good  ground  for  arresting 
the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  D.  M.  Woodson,  Judge,  presiding. 

The  prosecuting  witness  in  this  case  was  Robert  Brookshire. 
In  December,  1864,  he  entered  the  "  caboose  "  car  of  a  freight 
train  at  Jacksonville,  with  John  Collins  and  John  Smith,  the 
plaintiffs  in  error,  and  others.  On  the  way  to  Orleans  station, 
the  three  persons  named  joked  and  played  with  each  other,  and 
all  became  very  familiar.  Finally,  Collins  had  raised  Brook- 
shire in  his  arms,  and  was  letting  him  down  to  the  floor,  when 
Brookshire  felt  a  sudden  movement  in  his  pocket  where  he  had 
$1,900  in  money.  He  then  found  that  his  money  was  gone. 
He  saw  Smith  make  a  motion  with  one  hand  from  his  right 
shoulder  perpendicular  to  the  floor ;  saw  nothing  in  his  hand ; 
did  not  see  him  throw  any  thing  away.  He  accused  Smith  of 
taking  his  money ;  he  denied  it,  and  all  parties  left  the  car  near 
Orleans,  and  separated  without  any  search  being  made.  Next 
day  Collins  and  Smith  were  arrested  together  on  the  railroad 
between  Jacksonville  and  Orleans,  but  Brookshire  was  not 
present,  did.  not  see  any  of  the  money  found  about  them,  nor 
does  he  know  or  claim  that  any  belonging  to  him  was  found  on 
them.  On  the  same  afternoon  when  the  money  was  taken, 
James  Shepherd  saAV  three  persons  at  a  distance  of  some  forty 
yards,  near  the  railroad,  and  not  far  from  where  defendants  left 
the  cars.  One  appeared  to  be  handing  something  to  the  others. 
They  saw  Shepherd  and  laughed.  Thick  hedges  were  near  by. 
They  suddenly  left  when  Brookshire  passed  along  the  railroad. 
When  arrested  Smith  had  about  $130.  Collins  had  no  money. 
That  night,  between  Jacksonville  and  Orleans,  a  roll  of  about 
five  hundred  dollars  in  United  States  treasury  notes  was  found 
near  the  track  where  the  defendants  were  arrested.     The  roll 
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was  done  up  in  a  piece  of  newspaper  which  was  wet  and  soiled. 
None  of  this  money  was  identified  as  that  of  Brookshire. 

At  the  March  Term,  A.  D.  1865,  an  indictment  in  this  case 
was  preferred  by  the  grand  jury  of  Morgan  county  against 
John  Collins  and  John  Smith.  The  first  count  avers :  "  That 
John  Collins,  John  Smith,  and  two  other  persons  to  the  jurors 
unknown,  on  the  first  day  of  January,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  sixty-five,  at  the  county  of 
Morgan,  in  the  aforesaid  State  of  Illinois,  with  force  and  arms, 
in  and  upon  one  Robert  Brookshire,  in  the  peace  of  the  people 
then  and  there  being,  did  make  an  assault,  and  then  and  there 
against  the  will  of  the  said  Robert  Brookshire,  and  from  the 
person  of  him,  the  said  Robert  Brookshire,  feloniously  and 
violently  did  steal,  take  and  carry  away  of  the  goods  and  chat- 
tels of  said  Robert  Brookshire,  three  United  States  legal  tender 
treasury  notes  of  the  denomination  of  one  hundred  dollars, 
each  of  the  value  of  one  hundred  dollars,  and  one  legal  tender 
United  States  treasury  note  of  the  denomination  of  fifty  dollars, 
of  the  value  of  fifty  dollars,  and  one  legal  tender  United  States 
treasury  note  of  the  denomination  of  twenty  dollars,  of  the 
value  of  twenty  dollars,  and  one  United  States  legal  tender 
treasury  note  of  the  denomination  of  ten  dollars,  of  the  value 
of  ten  dollars,  and  one  United  States  legal  tender  treasury 
note  of  the  denomination  of  five  dollars,  of  the  value  of  five 
dollars,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same 
people  of  the  State  of  Illinois." 

The  second  count  avers  that  the  same  persons,  on  the  same 
day  "  with  force  and  arms  in  and  upon  one  Robert  Brookshire 
in  the  peace  of  the  people  then  and  there  being,  feloniously  did 
make  an  assault,  and  then  and  there  against  the  will  of  the 
said  Robert  Brookshire,  and  from  the  person  of  the  said  Robert 
Brookshire,  feloniously  and  violently  did  steal,  take  and  carry 
away,  one  note  for  the  sum  of  one  hundred  dollars  issued  by 
the  government  of  the  United  States,  payable  by  the  United 
States  to  the  bearer  thereof,  at  the  treasury  of  the  United  States, 
and  of  the  value  of  one  hundred  dollars,  and  which  said  note 


236  Collins  et  al.  v.  The  People.  [Jan.  T. 


Statement  of  the  case. 


was  then  and  there  of  the  personal  goods  and  chattels  of  the 
said  Robert  Brookshire,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  same  people  of  the  State  of  Illinois." 

The  third  and  last  count  avers  that  the  same  person  3  on  the 
same  day,  "with  force  and  arms  in  and  upon  one  Robert 
Brookshire,  in  the  peace  of  the  people  then  and  there  being, 
feloniously  did  make  an  assault,  and  then  and  there  against  the 
will  of  the  said  Robert  Brookshire,  and  from  the  person  of 
the  said  Robert  Brookshire,  feloniously  and  violently  did  steal, 
take  and  carry  away  one  hundred  dollars  of  lawful  money  of 
the  United  States,  then  and  there  of  the  personal  goods  and 
chattels  of  the  said  Robert  Brookshire,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  same  people  of  the  State  of  Illinois." 

This  bill  was  indorsed,  "  Indictment  for  robbery.  A  true 
bill,"  etc.  A  motion  by  defendant's  counsel  to  quash  the 
indictment  was  overruled.  On  the  trial,  the  court  gave  three 
instructions  for  the  people,  to  all  of  which  the  defendants 
excepted.  They  appear  in  the  opinion.  The  thirteenth  instruc- 
tion asked  for  by  the  defendants  was  refused  by  the  court.     It  is : 

"  The  court  further  instructs  for  the  defendants  that  before 
the  jury  can  be  justified  in  finding  the  defendants  guilty  under 
this  indictment  for  either  robbery  or  larceny  (in  the  event  of 
the  acquittal  of  the  defendants  of  robbery),  they  must  be  satis- 
fied of  the  genuineness  of  one  or  more  of  the  treasury  notes, 
or  the  lawful  money  mentioned  and  described  in  the  indictment 
and  therein  alleged  to  have  been  violently  stolen  by  the 
defendants  from  the  person  of  the  witness,  Brookshire ;  and 
that  if  the  jury  find  that  the  people  have  not  produced  any 
evidence  before  the  jury  to  show  the  genuineness  of  any  puch 
treasury  notes  or  note,  or  lawful  money,  and  that  no  such 
evidence  has  been  produced  before  them  in  this  case,  it  is  then 
the  duty  of  the  jury  to  acquit  the  defendants." 

The  fourteenth  instruction  of  defendants  was  also  refused, 
and  is  as  follows : 
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"  The  court  instructs  the  jury  further  for  the  defendants  that 
they  are  charged  in  the  indictment  in  this  case  with  robbing 
the  witness  Brookshire,  of  '  the  goods  and  chattels '  of  the  said 
Brookshire  only,  and  that  United  States  treasury  notes  or  notes 
issued  by  the  government  of  the  United  States  or  '  lawful 
money  of  the  United  States '  mentioned  in  the  several  counts 
of  the  indictment  are  not  in  law  goods  and  chattels,  and  do  not 
support  the  allegations  in  that  respect  in  the  indictment,  and 
the  defendants  are  entitled  to  an  acquittal." 

The  jury  found  the  defendants  guilty.  The  verdict  is  given 
in  the  opinion.  The  defendants  moved  for  a  new  trial  and  in 
arrest  of  judgment.     Both  motions  were  overruled. 

Mr.  H.  J.  Atkins  and  Mr.  J.  H.  Mathent,  for  the  plaintiffs 
in  error. 

Mr.  Isaac  L.  Morrison,  with  the  State's  Attorney,  for  the 
people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  Morgan 
county,  preferred  by  the  grand  jury  against  John  Collins  and 
John  Smith  and  two  other  persons  to  the  jurors  unknown, 
and  indorsed  "Indictment  for  robbery,  a  true  bill."  There 
were  three  counts  in  the  indictment,  and  a  motion  made  by  the 
prisoners'  counsel  to  quash  each  count  and  to  quash  the  indict- 
ment. 

This  motion  was  overruled,  and,  a  plea  of  not  guilty  having 
been  entered,  Collins  and  Smith  were  tried  by  a  jury,  who 
rendered  the  following  verdict :  "  We  find  the  defendants  guilty 
in  manner  and  form  as  charged  in  the  indictment,  and  iix  the 
period  of  their  confinement  in  the  penitentiary  to  five  years." 

A  motion  for  a  new  trial  was  overruled  and  exception  taken. 
A  motion  was  also  made  in  arrest  of  judgment,  which  the 
court  denied  and  rendered  judgment  on  the  verdict. 

The  cause  is  brought  here  by  writ  of  error,  and  numerous 
errors  are  assigned,  the  most  important  of  which  will  be  noticed, 
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and  first,  as  to  the  motion  to  quash  each  count  of  the  indict- 
ment. 

As  an  indictment  for  robbery  each  count  was  defective, 
neither  of  them  containing  the  essential  element  of  an  indict- 
ment for  that  offense  as  defined  by  our  Criminal  Code.  Robbery 
is  there  defined  as  the  felonious  and  violent  taking  of  money, 
goods  or  other  valuable  thing,  from  the  person  of  another  by 
force  or  intimidation.     Scates'  Comp.  383. 

No  force  or  intimidation  is  charged  in  either  count,  con- 
sequently the  indictment  was  defective  as  an  indictment  for 
robbery.  The  question  then  arises,  if  defective  as  an  indictment 
for  robbery,  could  the  prisoners  be  required  to  answer  it  as  an 
indictment  for  a  kindred  offense,  that  of  larceny. 

The  first  two  counts  contain,  each  of  them,  all  the  averments 
necessary  to  constitute  a  good  indictment  for  larceny,  and  as 
such  the  prisoners  could  be  compelled  to  plead  to  it.  It  is  for 
the  court  to  decide  what  offense,  if  any,  is  alleged  in  an  indict- 
ment pending  before  it,  the  merits  of  which  are  properly  brought 
to  its  consideration  by  motion  to  quash  or  by  demurrer.  If  the 
State's  attorney  or  the  foreman  of  the  grand  jury,  by  mistake, 
indorses  a  bill  as  being  for  one  description  of  offense,  while  in 
the  body  of  the  bill  a  different  offense  is  described  in  legal 
phrase,  the  court  would  be  bound  to  sustain  the  matter  of  the 
bill  regardless  of  the  indorsement  on  it.  If  not  so,  many  a 
rogue  would  go  "  unwhipt  of  justice."  The  first  and  second 
counts  are  good  counts  in  an  indictment  for  larceny.  The 
third  count  is  defective,  in  not  alleging  the  property  therein 
described  to  be  of  any  value. 

As  to  the  merits,  the  proof  of  a  larceny  from  the  person  of 
the  prosecutor  by  the  prisoners  with  others  unknown,  waa 
circumstantial  in  a  great  degree,  but  of  a  character  so  strong 
as  to  warrant  the  jury  in  finding  them  guilty.  The  stealing 
was  effected  by  one  of  the  many  modes  adepts  in  "  the  confi- 
dence game  "  are  so  ready  to  invent  and  put  in  practice. 
Their  ingenuity  is  wonderful,  and  their  sagacity  in  selecting 
their  victims,  not  less  so,  and  such  is  the  prevalence  of  the 
crime,  juries  will  not  require  the  strongest  kind  of  testimony 
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on  which  to  hang  a  verdict  of  guilty,  and  yet  they  will  be 
satisfied,  beyond  a  reasonable  doubt,  by  such  evidence  as  is 
submitted,  of  the  guilt  of  a  party  charged  with  larceny  com- 
mitted as  this  seems  to  have  been. 

It  is  true,  the  treasury  notes  stolen  from  the  prosecutor  were 
not  actually  found  in  the  possession  of  the  prisoners,  but 
enough  was  shown  to  satisfy  any  reasonable  jury  that  they  had, 
in  their  flight,  dropped  them  where  they  were  found.  All  the 
circumstances  conspire  to  fix  the  guilt  upon  them,  and  the  jury 
were  justified  in  finding  as  they  did. 

The  objection  that  these  notes  were  not  goods  and  chattels,  is 
not  well  taken.  If  they  were  money  in  the  legal  and  constitu- 
tional use  and  acceptation  of  that  term,  they  were  also 
personal  property,  and  as  such  they  were  goods  and  chattels. 
Chicago  <&  Aurora  Railroad  Co.  v.  Thompson,  19  111.  578. 
The  statute  declares  that  larceny  may  be  committed  by 
feloniously  taking  and  carrying  away  any  bond,  bill,  note,  etc., 
of  value  to  the  owner.  These  notes  were  proved  to  be  of  the 
falue  stated  in  the  first  and  second  counts  of  the  indictment. 

Exceptions  were  also  taken  to  the  instructions  given  for  the 
people,  numbered  one,  two  and  three. 

The  first  instruction  is  as  follows :  "  Robbery  is  the  felonious 
and  violent  taking  of  the  money,  goods  or  chattels  or  other 
valuable  thing  from  the  person  of  another,  by  force  or  intim- 
idation. " 

This,  being  in  the  precise  language  of  the  statute,  is  certainly 
unobjectionable  as  a  proposition  of  law,  but  had  no  application 
to  the  case  on  trial,  that  being  for  larceny. 

The  second  instruction  is  this :  "  If  the  jury  find,  from  the 
evidence  in  the  case,  beyond  a  reasonable  doubt,  that  defend- 
ants did,  on  or  about,  etc.,  at  the  county,  etc.,  feloniously  and 
violently  steal,  take  and  carry  away  from  the  person  of  Robert 
Brookshire,  any  one  of  the  notes  described  in  the  first  or  second 
counts  of  the  indictment  by  force  or  intimidation,  and  if  they 
further  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
said  note  or  notes  was  the  personal  goods  of  the  said  Robert 
Brookshire,  then  the  jury  should  find  the  defendants  guilty." 
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This  instruction  is  clearly  objectionable  as  the  element  of  the 
value  of  the  goods  is  omitted.  The  indictment  being  for  lar- 
ceny, proof  of  value  was  indispensable. 

The  third  instruction  is  this :  "If  the  jury  believe,  from 
the  evidence  in  the  case,  beyond  a  reasonable  doubt,  that  the 
defendants,  and  two  other  persons  unknown  to  the  jury,  did 
feloniously  and  violently  steal,  take  and  carry  away  from  the 
person  of  Robert  Brookshire,  at  the  county,  etc.,  one  hundred 
dollars  in  lawful  money  of  the  United  States,  or  any  part  of 
said  one  hundred  dollars,  and  that  said  lawful  money  was  the 
personal  property  of  the  said  Brookshire,  then  they  should  find 
the  defendants  guilty  in  manner  and  form  as  charged  in  the 
third  count  of  the  indictment." 

Holding,  as  the  court  did,  the  third  count  to  be  good,  then 
the  instruction  was  proper,  for  as  that  does  not  allege  the 
property  stolen  to  be  of  any  value,  it  was  not  necessary  to 
direct  the  attention  of  the  jury  to  the  value.  But  the  count 
being  in  our  judgment  not  a  good  count  in  larceny,  the  instruc- 
tion was  improper. 

It  is  further  objected  that  the  court  refused  on  the  applica- 
tion of  the  prisoner,  to  give  the  twelfth,  the  thirteenth  and 
fourteenth  instructions. 

The  twelfth  is  as  follows  :  "  Although  the  people  are  not 
bound  to  prove  the  treasury  notes,  or  any  one  of  them,  in  the 
indictment  mentioned  and  described,  are  of  the  particular  value 
or  values  ascribed  to  them  in  the  indictment,  yet  the  people  are 
bound  to  prove,  by  evidence  presented  to  the  jury,  that  said 
treasury  notes  or  some  or  one  of  them  described  or  mentioned 
in  the  indictment  had  some  value,  and  if  the  people  have  not 
furnished  such  evidence  of  any  such  value  to  the  jury,  then  the 
jury  cannot  infer  such  value,  and  must  acquit  the  defendants." 

That  this  instruction  was  properly  refused,  will  be  apparent 
from  a  few  considerations.  The  property  alleged  to  have  been 
stolen  was  United  States  treasury  notes,  declared  to  be  legal 
tender  in  the  payment  of  debts,  and  equivalent  to  coined 
money.  Their  value  is  fixed  by  law,  and,  therefore,  the  mere 
production  of  them  in  evidence,  if  genuine,  authorized  the  jur} 
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to  infer  their  value.  If  they  had  not  a  fixed  value  then  such 
proof  would  have  been  necessary. 

The  thirteenth  instruction  asks  the  court  to  inform  the  jury 
they  must  be  satisfied  of  the  genuineness  of  the  notes  before 
they  can  find  a  verdict  of  guilty. 

This,  we  think,  the  court  should  have  told  the  jury.  If  they 
were  forged  and  counterfeited,  and  had  no  intrinsic  or  artificial 
value,  they  would  not  be  the  subject  of  larceny.  1  Starkie  on 
Ev.  829,  note.     Slight  evidence  on  this  point  would  suffice. 

The  fourteenth  instruction  was  properly  refused,  as  United 
States  treasury  notes  in  the  possession  of  a  person  may  safely 
be  alleged  to  be  that  person's  goods  and  chattels. 

As  another  ground  for  a  new  trial,  the  verdict  of  the  jury 
was  alleged  to  be  defective  in  not  finding  the  value  of  the 
property  stolen.  This  is  a  substantial  objection,  and  should 
have  prevailed,  and  it  was  also  good  ground  for  arresting  the 
judgment.  Highland  v.  The  People,  1  Scam.  392  ;  Sawyer  v. 
The  People,  3  Gilm.  53. 

For  refusing  to  quash  the  third  count  of  the  indictment,  and 
giving  the  plaintiff's  instructions,  and  refusing  the  twelfth  and 
thirteenth  instructions  asked  by  the  prisoners,  and  in  refusing 
to  set  aside  the  verdict  and  grant  a  new  trial,  and  refusing  to 
arrest  the  judgment  on  account  of  the  defective  verdict,  the 
judgment  must  be  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Judgment  reversed. 


P.  C.  Huggins  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1 ,  Plea  of  duress — its  requisites,  when  pleaded  to  a  scire  facias  on  a  recog- 
zizancs.  When  the  scire  facias  on  a  recognizance,  shows  the  principal  was 
indicted,  that  the  court  ordered  him  to  be  held  to  bail,  and  that  he  was  in  the 
lawful  control  of  the  sheriff  for  that  purpose,  a  plea  of  duress  of  the  principal, 
which  dovR  *  ot  show  that  such  imprisonment  was  unlawful,  is  bad. 
1«— 39th  III. 
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2.  Scire  facias  on  recognizance — defense  by  the  security — duress  of  the 
principal.  The  security  upon  a  recognizance  cannot  plead  the  duress  of  his 
principal  in  discharge  of  his  liability. 

3.  Same — where  the  principal  is  a  soldier.  United  States  soldiers  are  not 
exempt,  because  of  such  service,  from  trial  and  punishment  by  the  State  courts 
for  a  violation  of  its  criminal  laws. 

4.  Where  an  arrested  soldier  is  surrendered  or  abandoned  by  the  military 
to  the  civil  authority  he  cannot  relieve  himself  from  arrest  by  giving  bail,  and 
then  voluntarily  placing  himself  under  military  control,  and  insist  that  his 
bail  is  discharged  by  the  principle  of  vis  major. 

5.  Practice — when  certain  objections  must  be  taken.  It  is  too  late  to  object, 
for  the  first  time,  on  error,  that,  on  the  trial  of  the  issue  on  a  plea  of  nul  tiel 
record,  interposed  to  a  scire  facias  on  a  recognizance,  the  indictment  was  improp- 
erly admitted  in  evidence,  because  there  was  nothing  to  show  that  it  was 
returned  by  a  grand  jury  into  open  court.  Such  an  objection,  if  availing  at  all, 
should  be  made  on  the  trial  below,  so  that  the  record  could  be  produced,  and 
the  fact,  in  that  regard,  ascertained. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Mr.  A.  Thornton  and  Messrs.  Henry  &  Read,  for  the 
plaintiffs  in  error. 

In  a  proceeding  by  scire  facias  on  a  recognizance,  a  plea  of 
duress  of  the  principal  upon  both  principle  and  authority  is  a 
good  plea,  and  is  equally  available  when  pleaded  by  the  security. 
The  State  v.  Bruntley,  27  Ala.  44;  The  People  v.  Slayton, 
Breese,  329. 

The  third  plea  interposed  by  the  security  in  this  case  was,  that 
Martin,  the  principal,  was  in  the  service  of  the  United  States  at 
the  time  he  was  arrested,  and  that  he  was  held  to  said  service 
and  taken  by  the  military  authorities  to  the  State  of  Missis- 
sippi, and  prevented  by  reason  thereof  from  appearing  in 
accordance  with  the  undertaking  in  said  recognizance  and  b/ 
reason  of  his  being  so  held  by  the  military  authorities  aforesaid 
in  the  State  of  Mississippi,  it  was  out  of  the  power  of  his  surety 
to  surrender  him,  and  out  of  his  power  to  appear,  etc. 
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We  insist  the  court  below  erred  in  sustaining  a  demurrer  to 
this  plea.     Under  this  assignment  of  error,  two  questions  arise: 

First,  whether  a  party  who  is  in  the  service  of  the  United 
States,  or  who  is  in  the  custody  of  the  authorities  of  the 
United  States,  can,  without  a  formal  requisition  being  made  on 
the  military  authorities,  be  arrested  by  the  State  authorities. 
In  the  case  of  the  United  States  v.  Booth,  21  How.  523,  it  is 
said,  that  where  "  the  prisoner  or  person  is  within  the  dominion 
and  jurisdiction  of  the  government  of  the  United  States,  that 
neither  the  writ  of  habeas  corpus  nor  any  other  process  issued 
under  State  authority  can  pass  over  the  line  of  division  between 
the  two  sovereignties.  He  is  then  within  the  dominion  and 
exclusive  jurisdiction  of  the  United  States."  If  he  has  com- 
mitted any  offense  against  the  State  laws,  the  proper  way  to 
obtain  jurisdiction  over  him  is  by  the  State  authorities  making 
requisition  on  the  federal  authorities  to  surrender  him.  And 
until  he  is  surrendered  by  the  federal  authorities,  he  is  as  much 
without  the  jurisdiction  of  the  State  authorities  as  if  he  was  in 
the  State  of  Indiana  or  Ohio.  This  is  rendered  necessarily  so, 
from  the  complex  character  of  our  government,  and  the  existence 
of  two  distinct  and  separate  sovereignties  within  the  same  terri- 
torial space,  and  each  of  them  restricted  in  its  powers,  and  each 
within  its  sphere  of  action  prescribed  by  the  Constitution  of  the 
United  States  independent  of  the  other.  It  will  scarcely  be 
contended  that  a  ministerial  officer  of  the  State  of  Illinois  could 
legally  pass  over  into  Indiana  and  make  an  arrest  upon  a  war- 
rant issued  by  the  courts  of  this  State,  and  take  a  bond  from 
the  party  so  arrested.  And  yet  such  is  the  practical  effect  of 
the  proceedings  in  the  case.  If  the  State  authorities  had  prop- 
erly proceeded  by  requisition,  as  it  was  their  duty  to  have  done, 
then  there  would  have  been  no  complication,  and  the  plaintiff 
in  error  would  have  been  free  and  at  liberty  to  have  appeared 
and  have  answered  the  charge  against  him. 

This  brings  us  to  the  second  proposition,  that  is :  That 
Martin  was  prevented  from  appearing  and  answering  the  charge 
in  accordance  with  the  requirements  of  his  recognizance  by 
vis  major,  and  is  as  much  excused  as  if  he  had  been  prevented 
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by  the  act  of  God.  Brown  v.  The  People,  26  111.  31.  Neither 
could  the  security  have  surrendered  him.  He  had  been  taken 
by  the  military  authorities  beyond  the  limits  of  the  State,  and 
when  the  court  entered  a  forfeiture  he  was  in  active  service  in 
the  army. 

And,  finally,  the  court  erred  in  finding  the  issue  for  the 
people,  upon  the  plea  of  nul  tiel  record.  There  was  no  evi- 
dence, neither  in  fact  is  there  any  record,  showing  that  the 
indictment  against  Martin  was  found  by  the  grand  jury  and 
returned  into  open  court ;  and  this  the  record  must  affirma- 
tively show,  otherwise  the  court  has  no  jurisdiction.  Rainey 
v.  The  People,  3  Gilm.  71 ;  McKinney  v.  The  People,  2  id.  40; 
Gardner  v.  The  People,  3  Scam.  35. 

Mr.  C.  M.  Morrison,  State's  attorney,  for  the  people. 

Sureties  in  a  recognizance  cannot  plead  the  duress  of  their 
principal  in  discharge  of  their  liability.  Plummer  v.  The' 
People,  16  111.  538.  To  hold  such  a  plea  good  would  destroy 
all  recognizances. 

The  court  properly  sustained  the  demurrer  to  the  third  plea. 
See  33d  article  of  war,  Brightley's  Digest,  76 ;  Brown  v.  The 
People,  26  111.  28;  Mix  v.  The  People,  id.  32;  Hurd  on 
Habeas  Corpus,  67 ;  Devine  v.  The  State,  5  Sneed  (Tenn.)  624. 

It  was  not  necessary  to  show  a  valid  indictment  against 
Martin  before  a  recovery  could  be  had  against  his  sureties  upon 
the  issue  on  nul  tiel  record.  It  has  been  decided  by  this  court, 
in  adjudicating  upon  a  recognizance  entered  into  before  a 
justice  of  the  peace,  that  the  affidavit,  warrant,  etc.,  will  not 
be  examined  in  this  court,  and  no  defects  in  any  of  them  will 
vitiate  the  bond.  Is  there  not  as  much  reason  for  requiring  a 
proper  affidavit  to  be  filed  to  give  the  magistrate  jurisdiction, 
as  that  a  perfect  indictment  should  be  found  to  authorize  the 
sheriff  to  arrest  and  take  bail  ? 

The  following  authorities  show  that  the  validity  of  an  indict- 
ment cannot  be  questioned  in  a  proceeding  on  a  recognizance : 
Williams  v.  The  State,  20  Ala.  63 ;  The  State  v.  Weaver,  18 
id.  293;  The  People  v.  Dennis,  4  Mich.  609. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  scire  facias  on  a  recognizance  given  by  Martin  as 
principal,  and  Huggins  as  security,  to  secure  the  appearance  of 
the  former  at  a  certain  term  of  the  Shelby  Circuit  Court,  to 
answer  an  indictment  found  against  him  for  manslaughter. 
The  defendants  jointly  pleaded  to  the  scire  facias:  First,  nul 
tiel  record;  second,  duress  as  to  Martin ;  third,  that  Martin 
was  in  the  service  of  the  United  States  at  the  time  he  was 
arrested,  and  that  after  giving  bail  he  was  held  to  said  service 
and  taken  by  the  military  authorities  to  the  State  of  Mississippi, 
and  prevented  by  reason  thereof  from  appearing  in  accordance 
with  the  undertaking  in  said  recognizance,  and  by  reason  of  his 
being  so  held  by  the  military  authorities  aforesaid  in  the  State 
of  Mississippi,  it  was  out  of  the  power  of  his  surety  to  sur- 
render him,  and  out  of  his  power  to  appear,  etc.;  and,  fourth, 
that  Martin  was  a  soldier  and  subject  to  the  jurisdiction  of  the 
United  States,  and  not  to  that  of  the  State  of  Illinois. 

Issue  was  taken  on  the  first  plea,  and  there  was  a  demurrer 
to  the  second,  third  and  fourth.  The  demurrer  was  sustained, 
and  the  defendants  abided  by  the  demurrer.  The  issue  on  the 
first  plea  was  found  for  the  people,  and  final  judgment  was 
rendered.  The  defendants  sued  out  a  writ  of  error,  and  now 
assign  for  error  the  ruling  of  the  Circuit  Court  on  the  demurrer, 
and  the  finding  of  the  issue  under  the  first  plea. 

The  second  plea  merely  sets  out  that  the  recognizance  was 
entered  into  under  duress  arising  from  the  imprisonment  of 
Martin  by  the  sheriff,  without  containing  any  averments  to 
show  that  such  imprisonment  was  unlawful.  The  scire  facias 
averred  that  Martin  was  indicted,  that  the  court  had  ordered 
him  to  be  held  to  bail,  and  that  he  was  in  the  lawful  custody 
of  the  sheriff  for  that  purpose.  This  plea,  even  if  good  in 
other  respects,  was  bad  as  a  plea  of  duress,  in  not  averring  facts 
to  show  that  such  imprisonment  by  the  sheriff  was  unlawful. 
It  professes  to  answer  the  scire  facias,  but  yet  discloses  no  facts 
that  the  scire  facias  did  not  itself  disclose.  It  was  also  demur- 
rable  for   another    reason.      The    security   cannot    plead   the 
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duress  of  his  principal  as  a  discharge  of  his  own  recognizance. 
Plumner  v.  The  People,  16  111.  358. 

The  third  plea  was  also  bad.  Soldiers  in  the  service  of  the 
United  States  are  not  exempt  because  of  such  service  from 
trial  and  punishment  by  the  State  courts,  for  violation  of  the 
criminal  laws  of  a  State.  If  their  military  superiors  permit 
their  arrest,  the  State  courts  thus  acquire  jurisdiction  of  their 
persons.  True,  in  a  district  where  martial  law  prevails,  the 
military  authorities  may  wrest  them  from  the  grasp  of  the  State 
tribunals,  but  if  they  do  not  choose  to  do  this,  those  tribunals 
will  proceed  to  try  them  as  they  would  try  persons  in  civil  life. 
The  arrested  soldier  cannot  by  his  own  act  take  from  the  court 
its  power,  so  long  as  his  military  superiors  acquiesce.  It 
follows,  therefore,  that  if  an  arrested  soldier  is  surrendered  or 
abandoned  by  the  military  to  the  civil  authority,  he  cannot 
relieve  himself  from  arrest  by  giving  bail,  and  then,  having 
voluntarily  placed  himself  again  under  the  military  jurisdic- 
tion, insist  that  his  bail  is  discharged  by  the  principle  of  vis 
major.  It  is  his  own  voluntary  act  which  has  placed  him 
under  the  so-called  vis  major,  and  therefore  the  phrase,  as  to 
him,  is  a  solecism.  Any  other  rule  would,  in  a  season  of  war, 
leave  the  State  laws  practically  powerless  to  protect  the  life, 
person  or  property  of  the  citizen  as  against  the  soldier.  It  can 
never  be  permitted  that  a  furloughed  soldier,  free  from  the 
curb  of  his  military  superiors,  who  may  be  a  thousand  miles 
distant,  shall  at  the  same  time  be  exempt  from  the  restraints 
of  law  ;  that  he  may  commit  a  crime  and,  when  arrested,  induce 
his  neighbor  to  become  his  bail  by  the  assurance  that,  when 
released  from  custody,  he  will  join  his  distant  regiment,  and 
thus  enable  his  security  to  go  free  of  his  recognizance.  In  the 
case  before  us,  when  Huggins  became  security  for  Martin,  he 
knew  the  latter,  on  his  release,  would  again  fall  under  the  con- 
trol of  the  military  arm,  and  he  voluntarily  incurred  the 
hazard  of  that  control  being  so  exercised  as  to  prevent  Martin 
from  keeping  the  obligations  of  his  bond. 

The  articles  of  war  are  themselves  in  accordance  with  these 
views.     The  thirty-third  article,  Brightley's  Digest,  page  76, 
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provides  that  whenever  a  soldier  or  commissioned  officer  is 
charged  with  the  commission  of  an  offense  against  the  person 
or  property  of  a  citizen,  such  as  is  punishable  by  the  law  of  the 
land,  the  commanding  officer  shall,  on  application  in  behalf  of 
the  party  injured,  use  his  utmost  endeavors  to  deliver  the 
accused  person  to  the  civil  magistrate  for  trial.  And  the  article 
further  provides  that  the  commanding  officer  who  fails  to  do 
this  shall  be  cashiered. 

It  is  urged  by  the  appellant  that  on  the  trial  of  the  issue  of 
nul  tiel  record  the  court  erred  in  admitting  the  indictment  in 
evidence,  because  there  is  nothing  to  show  that  it  was  returned 
by  a  grand  jury  into  open  court.  It  appears  by  the  record 
that  the  only  objection  offered  to  the  indictment,  on  the  trial, 
was  an  alleged  variance.  Had  the  other  point  been  made,  the 
record  of  the  court  for  that  term  could  have  been  produced, 
and  by  that  we  should  know  with  certainty  whether  the  indict- 
ment was  open  to  that  objection.  The  recognizance  admits  the 
finding  of  the  indictment,  and  in  the  absence  of  the  record  we 
will  not  presume  that  it  failed  to  show  its  return  into  open 
court.  The  objection  comes  too  late.  We  have  not  considered 
the  question  whether  such  defect  in  the  record  would  vitiate 
the  recognizance. 

Judgment  affirmed. 

Note  by  the  Reporter. — See  Myers  v.  The  People,  decided  at  present  term. 


Henry  R.  Gillespie 

v. 

Harvey  Rout. 

1.  Agreement — how  construed.  Where  a  judgment  in  ejectment  by  B. 
against  G.  had  been  virtually  affirmed  by  the  Supreme  Court,  and  no  writ  of 
possession  had  issued,  but  G.  was  still  prosecuting  a  suit  in  chancery  for  the 
land  and  to  enjoin  the  suit  in  ejectment ;  and  thereupon  the  parties  agreed  by 
order  of  record,  that  G.  should  retain  the  possession  a  year  and  build  a  certain 
fence ;  that  R.  should  take  no  writ  of  possession  for  a  year,  and  that  the  agree- 
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ment  should  not  affect  the  rights  of  either  in  the  chancery  suit ;  if  G.  recovered 
therein  he  was  to  pay  no  rent  for  the  year,  and  was  "  to  surrender  possession 
at  the  end  of  the  year  unless  said  court  of  chancery  in  said  suit,  or  the  judge 
of  said  court  should  otherwise  order :"  Held,  that  R.  was  entitled  to  a  writ  of 
possession  at  the  end  of  the  year  unless  the  court  of  chancery  in  that  suit  or 
the  judge  of  said  court  should  otherwise  order,  and  that  a  new  trial  could  not 
be  had  by  G.,  under  the  statute,  in  the  ejectment  suit,  or  any  other  proceedings 
at  law.  Held,  also,  that  by  this  agreement  G.  abandoned  all  legal  defenses,  and 
relied  only  on  his  equitable  rights. 

2.  Judgments  and  orders — vacated  on  motion.  And  where,  in  such  case, 
the  Circuit  Court  had  made  an  order  setting  aside  the  judgment  in  ejectment 
and  granting  a  new  trial,  and  afterward  on  motion  of  R.  set  aside  this  order 
held,  that  there  was  no  error,  and  that  motions  of  this  character  are  within  the 
equitable  jurisdiction  of  courts  of  law  over  their  judgments,  process,  or  sales 
made  under  their  authority. 

3.  Orders — when  may  be  vacated.  To  promote  justice,  to  carry  into  effect 
the  agreement  of  parties,  and  to  prevent  either  from  obtaining  an  unfair 
advantage  of  the  other,  a  court  of  law  may  vacate  an  order  where  unfairly 
obtained. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

The  facts  in  this  case  appear  in  the  opinion  of  the  Court 

Mr.  Murray  McConnel,  for  the  appellant. 

Mr.  H.  B.  McClure,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  commenced  by  Harvey  Rout 
against  Henry  R.  Gillespie,  to  the  May  Term,  1861,  of  the 
Morgan  Circuit  Court.  Defendant  below  filed  a  plea  of  not 
guilty,  and  the  cause  was  continued.  At  the  September  Term 
following  this  order  was  entered  in  the  cause : 

"  By  consent  of  parties  this  case  is  to  stand  continued  in  this 
court  until  the  final  hearing  of  the  ejectment  case  of  McClure, 
Lurton  and  Smith  against  said  Gillespie,  decided  at  the  last 
term  of  this  (circuit)  court  against  said  Gillespie,  and  by  him 
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appealed  to  the  Supreme  Court  of  the  State  of  Illinois.  If  the 
said  last  mentioned  case  should  be  decided  by  the  Supreme 
Court  against  Gillespie,  by  the  affirmance  of  the  judgment  of 
this  court,  then  judgment  of  guilty  shall  be  rendered  against 
said  Gillespie  in  favor  of  the  plaintiff  Rout  in  this  case,  without 
any  trial ;  but  if  said  Gillespie  shall  succeed  in  reversing  the 
judgment  of  this  court,  in  said  case  of  McClure  and  others 
against  him,  in  the  Supreme  Court,  then  this  case  of  Rout 
against  Gillespie  shall  stand  upon  the  docket  for  trial." 

Under  the  agreement,  the  cause  stood  continued,  from  term  to 
term,  until  April,  1864,  when  the  cause  was  called  for  trial,  in 
the  usual  course  of  business,  and  without  reference  to  the  agree- 
ment. A  jury  was  waived,  and  a  trial  was  had  by  the  court, 
and  a  judgment  was  rendered  against  appellant.  No  further 
action  was  taken  in  the  case  until  the  September  Term,  1864, 
when  the  judgment  was  set  aside,  under  the  statute,  a  new 
trial  was  granted,  and  the  cause  re-instated  on  the  docket. 

At  the  March  Term,  1865,  appellee  entered  a  motion  to  set 
aside  the  order  of  the  preceding  term  granting  a  new  trial, 
upon  the  grounds  that,  by  the  terms  of  the  agreement,  appel- 
lant was  not  entitled  to  a  new  trial,  the  judgment  having  been 
entered  as  it  was  insisted  under  the  agreement,  the  case  in  the 
Supreme  Court  having  been  decided  against  appellant,  and 
because  appellant  had  failed  to  pay  the  costs,  and  because  it 
was  unauthorized  by  the  following  stipulation : 

"  Henry  R.  Gillespie  is  in  possession  of  the  following  de- 
scribed lands,  to  wit :  (Here  the  land  is  described  as  in  the 
declaration.)  Harvey  Rout  recovered  a  judgment  in  an  action 
of  ejectment  against  said  Gillespie  for  said  lands  at  the  last 
September  Term  of  the  Morgan  county  Circuit  Court  in  the 
State  of  Illinois.  Yet  no  writ  of  possession  has  issued  upon 
said  judgment,  and  said  Gillespie  still  retains  possession. 

"  It  is  now  admitted  that  said  Gillespie  still  claims  said  land 
as  his  own  in  equity,  and  has  a  suit  in  chancery  now  pending 
in  said  court  against  said  Rout  and  others,  to  recover  the  title 
to  said  land,  and  to  enjoin  said  suit  at  law. 
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"  In  consideration  of  the  premises,  it  is  now  agreed  by  and 
between  the  said  Rout  and  the  said  Gillespie,  that  the  said 
Gillespie  shall  remain  in  possession  of  said  land  one  year  from 
this  date,  and  Rout  shall  not,  during  said  time,  sue  out  a  writ 
of  possession  on  said  judgment ;  and  in  consideration  thereof 
the  said  Gillespie  hereby  binds  himself  to  build  a  good  rail 
fence  on  said  land,  one-half  mile  long,  on  the  line  dividing  said 
land  from  the  land  called  the  Wallihan  and  Grierson  farm, 
which  fence  is  to  be  for  the  use  of  the  owner  of  said  land  herein 
first  above  described,  and  nothing  herein  shall  be  so  construed 
as  to  affect  in  any  way  the  right  of  either  party  in  said  suit  in 
chancery.  And  if  said  Gillespie  recovers  in  said  suit  in  chan- 
cery he  pays  no  rent  for  said  year. 

"  At  the  end  of  said  year  the  said  Gillespie  hereby  binds 
himself  to  surrender  possession  of  said  land  to  the  said  Rout, 
and  said  Gillespie  waives  all  further  notice  as  to  the  possession 
or  the  right  of  possession  to  said  land,  and  the  said  Rout  may 
sue  out  a  writ  of  possession  upon  said  judgment,  and  turn  said 
Gillespie  out  of  said  land  if  he  shall  fail  to  surrender  the  pos- 
session at  the  end  of  said  year,  unless  said  Court  of  Chancery 
in  said  suit  or  the  judge  of  said  court  shall  otherwise  order. 

"  In  testimony  whereof,  said  Gillespie  has  hereunto  set  his 
hand  and  seal,  March  the  1st,  1864. 

"H.  R.  GILLESPIE."     [Seal.] 

In  answer  to  the  motion,  appellant  filed  his  affidavit  and 
that  of  his  counsel,  stating  that  all  costs  had  been  paid  before 
the  judgment  was  vacated.  The  court  set  aside  the  order 
granting  a  new  trial,  leaving  the  judgment  of  recovery  in  full 
force.    This  decision  of  the  court  below  is  assigned  for  error. 

Under  the  express  stipulation  of  the  parties  to  this  agree- 
ment, appellee  was  authorized  to  sue  out  a  writ  of  possession  at 
the  end  of  the  year,  unless  the  Court  of  Chancery  in  that  suit, 
or  the  judge  of  said  court,  should  otherwise  order.  This  lan- 
guage by  any  fair  interpretation  excludes  the  idea  that  a  new 
trial  could  be  taken,  or  that  further  proceedings  at  law  could  be 
had.     By  it,  we  must  conclude  that  appellant  only  relied  upon 
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his  equitable  rights,  and  abandoned  all  legal  defenses.  And  the 
order  of  the  judge  obviously  refers  to  the  chancellor  and  a 
decree  rendered  by  him,  restraining  appellee  from  proceeding 
at  law,  under  his  judgment.  If  such  was  not  the  design,  why 
agree  to  surrender  possession  at  the  end  of  the  year,  otherwise 
appellee  to  sue  out  a  writ  of  possession  ? 

It  is  objected,  that  the  court  had  no  power  to  restrain  appel- 
lant from  proceeding  to  a  trial  of  the  suit  on  a  mere  motion. 
Under  this  agreement  appellee  had  no  right  to  sue  out  execu- 
tion on  his  judgment  within  the  year.  And  appellant  had 
under  it  no  right  to  vacate  the  judgment,  and  had  either  party 
attempted  to  proceed  at  law  during  that  time,  equity  would 
have  restrained  them  from  violating  the  agreement.  Motions  of 
this  character  are  within  the  equitable  jurisdiction  of  courts 
of  law,  over  their  judgments,  process  or  sales  made  under  their 
authority.  And  to  promote  justice,  or  to  carry  into  effect  the 
agreement  of  the  parties,  and  to  prevent  either  from  obtaining 
an  unfair  advantage  of  the  other,  a  court  of  law  may  vacate  an 
order  when  unfairly  obtained.  Such  jurisdiction  is  constantly 
being  exercised  by  courts  of  law  in  the  administration  of  justice, 
without  turning  parties  over  to  a  court  of  equity.  The  court 
below,  therefore,  committed  no  error  in  setting  aside  the  order 
granting  a  new  trial  in  the  cause,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  op  the  State  of  Illinois  for  the  use  of 

David  C.  Hall  and  Alma  M.  Hall 

v. 

Philip  V.  Admire  and  Heman  Goodrich. 

1.  Death  op  administrator — release  of  his  securities.  Section  one  hun- 
dred and  twenty-six  of  the  statute  of  wills  must  not  receive  a  construction  tha 
effect  of  which  would  be  to  discharge  the  securities  of  a  delinquent  adminis- 
trator merely  as  a  consequence  of  his  death.  So,  when  it  directs  demand  to  be 
made  on  an  administrator  by  a  distributee,  it  must  be  considered  as  having 
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reference  to  cases  where  there  is  an  administrator  in  being  upon  whom  a 
demand  can  be  made. 

2.  Such  a  demand  is  in  most  cases  a  matter  of  form,  intended  to  protect 
parties  from  needless  costs,  and  was  not  designed  to  be  used  by  the  securities 
as  a  shield  from  liability,  after  a  demand  had  become  impossible. 

3.  Construction  of  statutes — impossibilities  not  required.  The  law  will 
not  require  impossibilities  as  a  condition  to  the  assertion  of  acknowledged 
rights,  and  when  legislatures  use  language  so  broad  as  apparently  to  lead  to 
such  results,  courts  must  say,  as  they  always  have  said,  that  legislatures  can- 
not have  intended  to  include  those  cases  in  wliich,  by  the  act  of  God,  a  literal 
obedience  to  their  mandate  has  become  impossible. 

4.  So,  where  the  heirs  of  P.  declared  against  the  securities  of  C,  who  was 
his  administrator,  alleging  that  on  final  settlement  the  accounts  of  C.  showed 
that  there  was  money  in  his  hands  belonging  to  said  estate,  that  the  County 
Court  thereupon  ordered  him  to  pay  the  same  to  the  heirs,  specifying  the  sum 
due  to  each,  that  C.  was  dead  and  the  money  unpaid ;  and  the  securities 
demurred  to  this  declaration  :  Held,  that  it  was  good,  though  C.  had  never  had 
an  administrator,  and  therefore  no  demand  had  ever  been  made  on  the  admin- 
istrator of  C. 

5.  Refunding  bond — not  always  required.  Under  sections  one  hundred  and 
twenty-nine  and  one  hundred  and  thirty  of  the  statute  of  wills,  the  legislature, 
without  defining  the  cases  in  which  a  bond  might  not  be  given,  still  con- 
templated that  cases  might  arise  in  wliich  administrators  would  be  compelled 
to  pay  legatees  or  distributees,  without  having  bond  and  security  from  them, 
"  to  refund  the  due  proportion  of  any  debt  which  might  afterward  appear 
against  the  estate." 

6.  So,  where  an  administrator  died  and  no  administrator  was  appointed  for 
him,  it  was  held,  that  as  the  Probate  Court  had  ordered  the  deceased  adminis- 
trator in  his  life-time  to  pay  to  the  distributees  the  sum  due  to  each,  and  they 
were  in  no  default,  and  there  was  no  person  to  whom  a  bond  could  be  given, 
in  such  case  no  bond  was  required. 

Writ  of  Error  to  the  Circuit  Court   of  Greene  county 
the  Hon.  D.  M.  Woodson,  Judge,  presiding. 

Marshall  S.  Corey  was  the  administrator  of  David  H.  Post. 
Philip  Y.  Admire  and  Heman  Goodrich  were  the  securities  on 
the  administrator's  bond,  which  was  dated  20th  June,  1856. 
On  the  19th  of  April,  1864,  Corey,  as  administrator,  settled 
with  the  Probate  Court,  showing  in  his  settlement  that  the 
debts  of  the  estate  were  all  paid,  and  that  there  was  a  balance 
in  his  hands  of  $1,767.69  ;  and  the  court   thereupon  ordered 


1866.]        The  People  for  use,  etc.,  v.  Admire  et  al.  253 

Opinion  of  the  Court. 

that  he  pay  the  widow  one-third  of  that  sum,  and  each  one  of 
the  five  heirs,  $235.69}.  This  money  was  never  paid.  Corey 
died  April  6,  1862,  and  no  administrator  was  ever  appointed 
for  him.  Alma  M.  Hall  was  one  of  the  five  heirs,  and  with 
her  husband  brought  an  action  of  debt  in  this  case,  for  her 
share  according  to  said  order  against  the  securities  on  the  bond 
of  Corey.  The  defendants  demurred  to  the  declaration,  the 
court  sustained  the  demurrer,  and  this  writ  of  error  is  now 
prosecuted  thereon. 

Messrs.  Warren  &  Pogue,  for  the  plaintiffs  in  error. 
Messrs.  Hodges  &  English,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  by  the  plaintiffs  in  error, 
as  distributees  of  the  estate  of  David  H.  Post,  against  the 
defendants  in  error,  as  securities  upon  the  bond  of  Marshall 
S.  Corey,  who  was  administrator  of  Post.  The  declaration 
averred  that  on  the  19th  day  of  April,  1861,  Corey  exhibited 
his  account  for  settlement,  that  he  showed  in  his  hands  for  dis- 
tribution the  sum  of  $1,767.69,  that  the  County  Court  there 
upon  ordered  him  to  pay  one-third  thereof  to  the  widow,  and 
the  sum  of  $235.69}  to  each  of  the  five  heirs,  and  that  the  same 
was  unpaid.  The  declaration  also  averred  that  Corey  had  died 
previous  to  the  commencement  of  the  suit,  and  that  no  adminis- 
tration had  been  granted  on  his  estate.  The  defendants 
demurred,  the  demurrer  was  sustained,  and  judgment  for  costs 
rendered  against  the  plaintiffs,  who  thereupon  sued  out  their 
writ  of  error. 

The  defendants  urge  two  objections  to  the  declaration :  first, 
that  it  fails  to  aver  a  demand  on  the  administrator,  and, 
secondly,  that  it  does  not  aver  the  tender  to  the  administrator 
of  a  refunding  bond. 

It  is  true,  the  one  hundred  and  twenty-sixth  section  of  the 
statute  of  wills  requires  a  demand  to  be  made  before  the  admin- 
istrator is  chargeable  with  a  devastavit,  but  that  statute  must 
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not  receive  a  construction,  the  effect  of  which  would  be  to  dis- 
charge the  securities  of  a  delinquent  administrator,  merely  as  a 
consequence  of  his  death.  Such,  certainly,  could  never  have 
been  the  intention  of  the  legislature.  The  statute  must  receive 
a  sensible  construction,  even  though  such  construction  qualifies 
the  universality  of  its  language.  When  it  directs  that  a 
demand  shall  be  made  upon  an  administrator  by  a  person 
entitled,  under  the  order  of  the  court,  to  money  in  his  hands, 
it  must  be  considered  as  having  reference  to  cases  where  there 
is  an  administrator  in  being  upon  whom  the  demand  can  be 
made.  The  demand  is,  in  most  cases,  a  matter  of  form, 
intended  to  protect  parties  from  needless  costs,  and  its  require- 
ment by  the  law  was  not  designed  to  be  used  by  the  securities 
as  a  shield  from  liability  after  a  demand  had  become  impossi- 
ble. The  law  is  not  so  unreasonable  as  to  require  the  perform- 
ance of  impossibilities  as  a  condition  to  the  assertion  of 
acknowledged  rights,  and  when  legislatures  use  language  so 
broad  as  apparently  to  lead  to  such  results,  the  courts  must 
say,  as  they  have  always  said,  that  the  legislature  cannot  have 
intended  to  include  those  cases  in  which,  by  the  act  of  God,  a 
literal  obedience  to  their  mandate  has  become  impossible. 
"  The  law  itself,  and  the  administration  of  it,"  said  Sir  William 
Scott,  as  quoted  in  Broom's  Maxims,  page  181,  "  must  yield  to 
that  to  which  every  thing  must  bend — to  necessity.  The  law, 
in  its  most  positive  and  peremptory  injunctions,  is  understood 
to  disclaim,  as  it  does  in  its  general  aphorisms,  all  intention  of 
compelling  to  impossibilities,  and  the  administration  of  laws 
must  adopt  that  general  exception  in  the  consideration  of  all 
particular  cases."  The  objection  to  the  declaration,  founded  on 
the  failure  to  make  a  demand,  was  not  well  taken. 

The  second  objection  springs  from  the  failure  to  give  a 
refunding  bond.  The  one  hundred  and  twenty-ninth  section 
of  the  statute  of  wills  provides  that  "  administrators  shall  not 
be  cojnpelled  to  pay  legatees  or  distributees,  until  bond  and 
security  be  given  by  such  legatees  or  distributees  to  refund  the 
due  proportion  of  any  debt  which  may  afterward  appear 
against  the  estate,  and  the  costs  attending  the  recovery  thereof 
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Such  bond  shall  be  made  payable  to  such  executor  or  adminis- 
trator, and  shall  be  for  his  indemnity,  and  filed  in  the  court  of 
probate." 

Section  one  hundred  and  thirty,  after  directing  what  proceed- 
ings shall  be  taken  on  these  bonds  in  case  the  necessity  of 
refunding  shall  arise,  concludes  as  follows:  "And  in  all  cases 
where  there  may  be  no  bond,  an  action  of  debt  may  be  main- 
tained against  such  distributee  or  legatee."  This  last  clause 
shows,  very  clearly,  that  the  legislature,  without  undertaking 
to  define  the  cases  in  which  a  bond  might  not  be  given,  still 
contemplated  that  such  cases  might  arise.  In  the  case  before 
us,  a  compliance  with  the  statute  has  become  impossible,  by  the 
act  of  God.  Shall  it  then  be  said  that  these  distributees  must 
lose  what  is  legally  their  due,  and  what  the  Probate  Court  has 
ordered  to  be  paid  to  them  ?  They  are  in  no  default.  There  is 
no  person  in  being  to  whom  the  bond  can  be  given.  There 
is  not  even  an  administrator  of  the  deceased  administrator.  It 
is  a  case  clearly  within  the  principle  already  stated,  where,  in 
the  forcible  language  of  the  learned  judge  already  quoted, 
"the  law  itself,  and  the  administration  of  it  must  yield  to  that 
to  which  every  thing  must  bend  —  to  necessity."  The  declara- 
tion avers  that  administration  was  granted  on  the  20th  of  June, 
1856,  and  that  the  administrator's  report,  made  on  the  19th  of 
April,  1861,  showed  that  all  the  debts  were  paid,  and  that  there 
was  a  balance  in  his  hands,  of  which  the  sum  of  $235.69 
belonged  to  the  present  plaintiff,  to  whom  the  court  ordered  it 
to  be  paid.  All  creditors  are  barred  by  the  two  years'  statute 
of  imitations,  except  those  under  disabilities.  Should  any  of 
this  class  hereafter  appear  they  will  have  their  action  of  debt 
against  the  distributees  under  the  clause  of  section  one  hundred 
and  thirty  already  quoted.  It  cannot  be  claimed  that  these 
sureties  can  again  be  made  liable  for  any  money  they  may  pay 
under  the  order  of  the  Probate  Court  against  their  principal. 
The  only  persons  who  can  possibly  be  prejudiced  by  the  want 
of  a  bond,  are  creditors  under  disabilities  who  have  not  proved 
their  debts,  and  the  chances  are,  of  course,  very  slight,  that 
any  such  creditors  are  in  existence.     Where  the  report  of  the 
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administrator  shows  the  payment  of  the  debts,  and  a  balance 
in  his  hands  belonging  to  the  distributees,  and  the  court  orders 
its  payment,  the  legislature  can  never  have  intended  that  they 
should  lose  their  rights,  because  the  death  of  the  administrator 
renders  it  impossible  to  give  him  a  bond.  Any  other  construc- 
tion of  the  statute  would  amount  to  a  denial  of  justice.  We 
hold  the  declaration  good. 

Reversed  cmd  remcmded. 


John  R.  Moore  et  ux. 

v. 
Madison  Neil  et  al. 

1.  Administrator's  notice  of  application  for  have  to  sell  land — its  requisites, 
An  administrator  gave  notice  that  he  would  present  a  petition  "  at  the  next 
term  of  the  Shelby  Circuit  Court,  to  be  holden  at  the  court-house  in  Shelby  - 
ville,  on,"  etc.,  and  the  notice  was  published  in  a  newspaper  in  Shelby  county. 
Upon  an  objection  that  the  notice  did  not  specify  in  what  county  or  State  the 
court  was  to  be  held  at  which  application  was  to  be  made,  it  was  held  sufficient. 

2.  Recital  IN  DEGREE  —  cures  defective  certificates  of  publication.  A  defect 
in  a  certificate  of  publication  of  such  notice,  in  not  stating  the  first  and  last 
days  of  the  publication,  is  cured  by  a  recital  in  the  decree  that  "it  appearing 
to  the  court  th  .i  notice  according  to  law  was  given  of  the  pendency  of  this 


3.  '  vESUMPTiON — from  recital  in  decree.  The  presumption  arises  from  such 
a  recital  that  the  court  received  other  evidence  than  the  certificate  of  the  date 
of  the  publication. 

4.  Purchasers  at  administrators'  sales  —  how  far  protected.  The  rule  in 
regard  to  administrators'  sales  is,  that  when  the  court  has  once  obtained  juris- 
diction by  the  notice  and  petition,  then  it  matters  not  what  errors  may  inter- 
vene, the  title  of  the  purchaser  is  protected  under  the  decree. 

5.  This  rule  applies,  as  well  in  a  case  where  the  sale  under  the  decree  is 
attacked  collaterally  by  bill  in  chancery,  as  in  a  direct  proceeding  to  reverse 
the  decree. 

6.  Former  decision.  This  rule  is  not  in  conflict  with  any  thing  decided 
In  the  case  of  Lloyd  v.  Malone,  23  111.  43. 

7.  Collateral  proceeding  —  what  constitutes.  Where  a  bill  in  chancery 
is  filed  to  set  aside  an  administrator's  sale,  the  proceedings  should  not,  perhaps, 
be  regarded  as  collateral  to  the  former  suit  so  far  as  it  relates  to  the  parties  to 
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that  suit,  but  as  to  purchasers,  whose  title  derived  from  the  sale  is  sought  to  be 
divested,  it  is  as  purely  collateral  as  an  action  of  ejectment. 

8.  Jurisdiction  in  chancery  —  where  there  is  a  remedy  at  law.  Where  no 
conveyance  has  been  made  to  a  purchaser  at  an  administrator's  sale,  it  is  not 
iiecessary  to  resort  to  a  bill  in  chancery  to  set  aside  the  sale  for  any  alleged 
defects  in  the  proceedings;  the  action  of  ejectment  will  furnish  an  ample 
remedy. 

9.  Administrator's  sale  —  report  thereof,  whether  necessary.  It  is  not  essen- 
tial to  the  validity  of  an  administrator's  sale  of  land,  that  he  should  make  a 
report  thereof  to  the  court. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
Messrs.  Henry  &  Read,  for  the  plaintiffs  in  error. 

This  was  a  bill  in  chancery,  filed  by  Moore  and  wife  against 
the  purchasers  at  an  administrator's  sale  of  land,  to  impeach 
the  decree  under  which  the  sale  was  made. 

The  Supreme  Court,  in  the  cases  of  Lloyd  et  al.  v.  Malone 
et  al.,  23  111.  43,  and  Johnson  et  al.  v.  Johnson  et  al.,  30  id.  223, 
held  that  an  infant,  aggrieved  by  an  improper  order  or  decree, 
may  file  an  original  bill  for  relief  for  errors  and  illegalities 
appearing  on  the  face  of  the  order  or  decree.  See  also  Adams 
Eq.  (marginal  paging)  420. 

The  right  of  the  complainants  to  file  such  a  bill  is  not  ques- 
tioned by  the  defendants,  either  by  demurrer  to  the  bill  or  by 
the  answer,  and  a  party  cannot  make  the  objection  for  the  first 
time  on  the  hearing.  LLughes  v.  Blake,  5  Curtis  Decis.  126  ; 
Story's  Eq.  PL  §  528 ;  Mitf.  Eq.  PI.  206  ;  Cummins  v.  Mayor, 
etc.,  of  Brooklyn,  11  Paige  Ch.  602  ;  Bank  of  Utica  v.  City, 
4  id.  400 ;  Grandon  v.  Leroy,  2  id.  509  ;  Smith  v.  Homeland 
et  al.,  4  Cowen,  727,  and  cases  there  cited. 

Courts  of  equity  will  take  jurisdiction  to  set  aside  a  cloud 

upon   complainant's  title.     Pettitt  v.  Shepjpard,  5  Paige  Ch. 

501 ;  Ward  v.  Ward,  Hayn  &  Hess.  226 ;  Leigh  v.  Everhart, 

Exr.,  etc.,  4  Monroe,  380  ;  Hamilton  v.  Cummings,  1  Johns 

1*7 — 39th  III. 
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Oh.  517;  Grover  v.  Rugell,  3  Kuss.  Oh.  422  ;  2  Story's  Eq.  Jur. 
§  700  ;  and  Johnson  et  al.  v.  Johnson  et  al.,  30  111.  224-. 

This  is  not  a  collateral  proceeding.  It  is  as  much  a  direct 
proceeding  as  if  the  original  order  of  sale  had  been  brought 
before  this  court  on  an  appeal  or  writ  of  error ;  in  fact,  it  is  an 
original  bill  in  the  nature  of  a  bill  of  review.  The  court  never 
acquired  jurisdiction  of  the  persons  of  the  defendants  before 
making  the  order  of  sale,  and  the  order  is  void.  The  notice 
of  publication  was  wholly  uncertain  as  to  where  the  court  was 
to  be  held,  as  no  mention  is  made  of  the  county  or  State  in  it. 
A  notice  by  publication  takes  the  place  of  original  process,  and 
the  same  certainty  is  required  that  would  be  required  in  a  sum- 
mons. Orendorff  et  al.  v.  Stanberry  et  al.,  20  111.  89.  Not  only 
is  the  place  left  uncertain,  but  the  term  is  equally  uncertain. 

The  statute  authorizing  the  sale  of  real  estate  to  pay  debts, 
not  being  remedial  but  special  and  extraordinary,  ought  to  be 
strictly  construed  ;  and,  whatever  may  be  the  rule  with  regard 
to  courts  of  general  powers  when  acting  within  the  scope  of 
these  powers,  it  is  well  settled  that  when  they  do  not,  and  exer- 
cise a  special  and  statutory  authority,  their  proceeding  stands 
on  the  same  footing  with  those  of  courts  of  limited  and  inferior 
jurisdiction,  and  will  be  invalid  unless  the  authority  on  which 
they  are  founded  has  been  strictly  pursued.  Denning  v.  Cor- 
win,  11  Wend.  647 ;  Jackson  v.  Esley,  7  id.  148 ;  Sharp  v. 
Spears,  4  Hill,  16  ;  Striker  v.  Kelly,  7  id.  11 ;  Matter  of  Mor- 
ris Square,  2  id.  14 ;  Williamson  v.  Berry,  8  How.  495 ; 
Williamson  v.  Ball,  id.  566  ;  Matter  of  Flaibush  Avenue,  1 
Barb.  289  ;  Buskett  v.  Drummond,  1  B.  &  C.  153  ;  Christie  v. 
Unwin,  11  A.  &  E.  373  ;  May  hew  v.  Davis,  4  McLean,  213  ; 
M.  Berry  v.  Connor,  3  Comst.  511. 

No  order  of  sale  can  be  made  until  the  claims  against  the 
estate  have  been  probated  and  allowed.  Davenport  v.  Yowvj 
et  ux.,  16  111.  552;  Dorman  v.  Lane,  1  Gilm.  143;  Dorman  Jt 
al.  v.  Tost  et  al,  13  id.  130  ;  Rev.  Stat.  1845,  §  125,  title 
"  Wills,"  p.  562. 

The  petition  shows  that  the  administrator  never  filed  an 
appraisement  bill   and  sale  bill  of  the  personal  property  as 
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required  by  section  one  hundred  and  eight  of  Eevised  Statutes 
of  1845,  title  "Wills,"  page  559.  The  statement  in  the  petition 
that  there  were  only  ten  bushels  of  corn  and  no  other  personal 
property  belonging  to  the  estate,  fraudulently  made  by  the 
administrator,  as  against  infant  heirs,  will  not  relieve  him  from 
a  compliance.  The  statute  is  mandatory  and  must  be  obeyed. 
A  compliance  with  this  section  must  be  shown  in  order  to  con- 
fer jurisdiction  upon  the  court.  Young  et  al.  v.  Dowling,  15 
111.  486 ;  Bright  v.  Boyd,  1  Story,  478. 

There  was  no  evidence  offered  in  support  of  the  allegations 
of  the  petition,  and  the  decree  was  made  on  the  naked  answer  of 
the  guardian  ad  litem  without  proof,  which  is  manifestly  errone- 
ous, where  the  proceedings  are  against  infants.  Bennett  et  al., 
Exrs.,  etc.,  v.  Whiteman  et  al.,  22  111.  454 ;  Chapin  v.  The  Heirs 
of  Kimball,  23  id.  38;  Fridley  et  al.  v.  Murphy,  Admr.,  etc., 
25  id.  147. 

Again,  no  amount  by  the  order  of  sale  is  found  to  be  due 
from  said  estate,  which  is  essential  to  its  validity.  Bennett  et  al., 
Exrs.,  etc.,  v.  Whiteman  et  al.,  22  111.  454,  455. 

The  certificate  of  the  printer  to  the  notice  of  publication  is 
wholly  insufficient  to  bring  the  defendants  into  court ;  it 
is  neither  a  literal  nor  a  substantial  compliance  with  the 
requirements  of  the  statute;  it  does  not  state  the  date  of 
the  first  and  last  publication.  See  §  1,  chap.  3,  Rev.  Stat. 
1845,  p.  47. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendants  in 
error. 

The  case  of  Johnson  et  al.  v.  Johnson  et  al.  does  not  decide 
that  in  every  case  of  a  void  decree  without  fraud,  a  bill  may  be 
maintained.  In  this  case  the  remedy  at  law  is  perfect  and  ade- 
quate. The  complainant  is  and  has  been  for  six  or  seven  years 
of  full  age. 

In  the  case  of  Loyd  et  al.  v.  Malone,  23  111.  42,  the  com- 
plainants were  at  the  time  infants.  The  court,  in  the  opening 
of  the  opinion,  speak  of  the  lands  as  "  the  property  of  the  com 
plainants  who  are  infants." 
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The  decree  obtained  by  the  administrator  was  not  void. 
The  notice  and  certificate  were  sufficient.  Gibson  v.  Roll,  27 
111.  91 ;  Stow  v.  Kimball,  28  111.  107,  108. 

This  is  in  effect  a  collateral  proceeding,  and  the  title  of  the 
purchasers  cannot  be  affected  by  any  error  in  the  decree  not 
rendering  it  void.  Gray  v.  Brignardello,  2  Wallace,  U.  S. 
Supreme  Court  Keports,  p.  642. 


Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  brought  by  the  plaintiffs  in  error 
to  the  March  Term,  1863,  of  the  Shelby  Circuit  Court,  to  set 
aside  a  sale  of  real  estate,  made  under  a  decree  of  the  same 
court,  rendered  at  the  May  Term,  1842,  authorizing  the  admin- 
istrator of  John  B.  Smith  to  sell  certain  real  estate  for  the 
payment  of  debts.  The  defendants  answered,  setting  up  their 
various  titles  under  the  sale,  and,  on  the  hearing,  the  Circuit 
Court  dismissed  the  bill. 

The  only  objection  to  the  proceedings  which  goes  to  the  juris- 
diction of  the  court,  is  based  upon  the  alleged  insufficiency  of 
the  administrator's  notice.     That  is  in  the  following  form  : 

"  Notice  is  hereby  given  to  "William  Smith  and  Sarah  Smith, 
heirs  at  law  of  John  B.  Smith,  deceased,  that  I  will  present  a 
petition  at  the  next  term  of  the  Shelby  Circuit  Court,  to  be 
holden  at  the  court-house  in  Shelby  ville,  on  the  fourth  Monday 
in  the  month  of  May  next,  to  the  judge  of  said  court,  for  the 
sale  of  the  whole  or  as  much  of  the  real  estate  of  said  John  B. 
Smith,  deceased,  as  will  be  sufficient  to  satisfy  the  debts  against 
said  estate,  at  which  time  and  place  you  and  all  persons  inter- 
ested are  requested  to  attend,  and  show  cause,  if  any  can,  whj 
said  real  estate  should  not  be  sold  for  the  purposes  aforesaid. 

"  A.  Thornton  for  petitioner. 

"  WM.  BONE, 
Admr.  of  John  B.  Smith,  deceased, 

"March  15th,  1842. 
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"  I  hereby  certify  that  the  above  notice  to  the  heirs  at  law 
of  John  B.  Smith,  deceased,  was  published  six  successive  weeks 
prior  to  the  May  Term  of  Shelby  Circuit  Court,  for  1842,  in 
the  Shelbyville  Herald. 

"J.  C.  DUNCAN,  Publishers 

It  is  objected  to  this  notice  that  it  does  not  specify  in  what 
county  or  State  the  court  was  to  be  held  at  which  application 
was  to  be  made.  It  does  specify  "  the  Shelby  Circuit  Court  to 
be  holden  at  the  court-house  in  Shelbyville."  The  notice  was 
inserted  in  a  newspaper  published  in  Shelby  county,  and  the 
language  of  the  advertisement  was  a  sufficient  designation  of 
the  county,  and  one  which  no  human  being  who  read  it  could 
have  misunderstood.  So  also  as  to  the  absence  from  the 
notice  of  the  name  of  the  State.  No  person  who  read  the 
notice  in  a  paper  published  in  Shelby  county,  could  have 
doubted  for  one  moment  that  "  the  Shelby  Circuit  Court  to  be 
holden  in  the  court-house  at  Shelbyville,"  referred  to  Shelby 
county  in  the  State  of  Illinois.  A  notice  with  this  same 
alleged  defect  was  held  sufficient  in  Gibson  v.  Roll,  27  111.  92, 
and  in  Goudy  v.  Mall,  36  111.  313.  Titles  of  purchasers  in 
good  faith  should  never  be  overturned  upon  this  species  of 
captious  criticism. 

It  is  further  objected  that  the  certificate  of  publication  is 
defective  in  not  stating  the  first  and  last  days  of  the  publica- 
tion. The  decree  of  the  court,  however,  recites  as  follows  : 
"  It  appearing  to  the  court  that  notice,  according  to  law,  was 
given  of  the  pendency  of  this  cause,"  and  this  recital  cures  the 
defect  of  the  certificate.  This  was  so  held  in  Reddick  v.  State 
Bank,  27  111.  145,  even  on  a  writ  of  error.  See  also  Timmer- 
man  v.  Phelps,  id.  496,  and  Banks  v.  Banks,  31  id.  162. 
Although  the  certificate  of  the  printer  may  have  been  insuffi- 
cient, yet  we  must  presume,  from  this  recital,  that  the  court 
received  other  evidence  of  the  date  of  publication. 

This  disposes  of  all  objections  taken  to  the  jurisdiction  of 
the  court,  and  thereby  disposes  of  the  case.  Various  other 
objections  are  made  to  the  proceedings,  but  it  is  unnecessary  to 
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consider  them,  for  at  most  they  were  but  errors,  and  cannot  be 
urged  against  the  title  of  these  defendants.  The  case  of  Stow 
v.  Kimball,  28  111.  108,  was  twice  argued  and  very  fully  con- 
sidered by  the  court,  and  the  rule  is  there  laid  down  in  the 
most  emphatic  language  in  regard  to  administrator's  sales,  that 
when  the  court  has  once  obtained  jurisdiction  by  the  notice 
and  petition,  then  it  matters  not  what  errors  may  intervene, 
the  title  of  the  purchaser  is  protected  under  the  decree.  The 
court  say :  "If  the  court  acted  without  proof,  or  even  if  it 
were  affirmatively  shown  that  there  were  no  debts  to  be  paid 
out  of  the  proceeds  of  the  real  estate,  still,  we  could  not,  for 
that  reason,  treat  the  decree  as  void."  The  same  principle  was 
laid  down  in  the  case  of  Goudy  v.  Hall,  36  111.  313,  in  which 
we  held  that  the  reversal  of  a  decree  authorizing  the  adminis- 
trator to  sell,  would  not  divest  the  title  of  the  purchaser. 

The  case  of  Lloyd  v.  Malone,  23  111.  43,  is  cited  by  the  com- 
plainants' counsel  as  a  case  in  point.  But  that  was  a  bill  in 
chancery  filed  by  infants  to  set  aside  a  guardian's  sale,  not 
merely  for  errors  in  the  proceedings,  but  on  the  ground  of  fraud. 
The  father-in-law  of  the  infants,  who  brought  the  bill,  gave 
notice  at  the  sale  that  it  would  be  resisted  in  behalf  of  the 
infants.  The  property  was  bought  by  one  of  the  defendants  in 
the  bill  for  himself  and  the  other  defendant,  and  both  were 
present  at  the  sale  and  cognizant  of  the  notice  then  given. 
The  bill  was  brought  to  set  aside  the  sale  soon  after  it  occurred. 
The  language  of  the  court  at  the  opening  of  the  opinion, 
clearly  shows  in  what  light  it  regarded  the  case.  It  is  as  fol- 
lows :  "  The  bill  charges  that  the  application  for  the  sale  of 
the  lands  and  all  the  proceedings  anterior  thereto,  by  the  guar- 
dian, were  collusive  and  designed  to  injure  the  infants,  and  to 
deprive  them  of  their  inheritance,  and  that  no  necessity  existed 
for  converting  their  land  into  money  for  their  support  and 
education,  and  that  the  guardian  was  actuated  in  procuring  the 
order  of  sale  and  selling  the  land,  by  improper  motives  to 
injure  them."  At  the  conclusion  the  court  further  say  :  "  The 
whole  proceedings  from  first  to  last  seem  to  be  a  contrivance 
to  get  this  land  for  sinister  purposes."     Although  the  opinion 
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dwells  upon  those  delects  in  the  record  which  are  merely  errors, 
yet  it  is  evident  that  the  court  regarded  the  whole  proceeding 
as  tainted  with  fraud,  and  that  the  defendants,  having  received 
notice  at  the  sale,  could*  not  claim  to  be  innocent  purchasers, 
and  it  is  upon  this  ground  that  the  decision  is  sustainable  and 
in  harmony  with  the  ruling  of  the  court  in  other  cases. 

It  is  urged  by  the  counsel  for  the  plaintiff  in  error  that  this 
proceeding  is  not  collateral.  Perhaps  it  should  not  be  so 
regarded,  so  far  as  relates  to  the  parties  to  the  former  bill ;  but 
as  to  the  defendants  in  this  proceeding,  whose  title  derived 
from  the  sale  is  sought  to  be  divested,  it  is  as  purely  collateral 
as  an  action  of  ejectment. 

It  is  further  urged  that  it  does  not  appear  in  the  record  that 
the  administrator  made  a  conveyance  to  the  defendants.  The 
bill  proceeds  against  them  as  purchasers,  and  prays  that  the 
sale  to  them  be  set  aside.  It  contains  no  allegation  that  a  deed 
was  not  made  to  them,  and  does  not  make  that  a  ground  for 
relief.  If  no  conveyance  was  made,  it  was  unnecessary  to  come 
into  chancery  as  against  them.  The  action  of  ejectment  would 
have  furnished  an  ample  remedy.  This  position  is  inconsistent 
with  the  whole  frame  and  design  of  the  bill.  It  is  also  objected 
that  the  report  of  the  administrator  shows  a  sale  of  different 
lands  from  those  named  in  the  decree.  The  case  of  Stow  v. 
Kimball,  28  111.  108,  already  quoted,  decides  that  a  report  was 
not  necessary  to  the  validity  of  the  sale.  The  bill  proceeds 
upon  the  ground  that  the  lands  actually  sold  were  those 
described  in  the  decree. 

The  decision  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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Elisha  B.  Steere  et  al. 

v. 

BlGELOW  HOAGLAND  et  al. 

1.  Cbbditors'  BILLS — in  what  cases  may  be  filed,  when  execution  has  not  issued. 
As  a  general  rule,  there  must  be  a  judgment,  and  an  execution  returned  unsat- 
isfied, before  a  creditor's  bill  will  be  entertained ;  but  there  are  exceptions  to 
this  rule.  In  proceedings  against  insolvent  estates,  an  execution  is  not  essen- 
tial to  give  the  court  jurisdiction,  and  under  our  statute  an  execution  cannot 
issue  against  an  administrator  so  as  to  reach  personal  assets.  In  such  cases,  a 
resort  to  equity  may  be  had  without  suing  out  execution. 

2.  CHANCERY — may  be  resorted  to  in  the  first  instance,  when  the  fund  cannot  be 
reached  at  law.  When  a  fund  cannot  be  reached  at  law,  and  is  only  accessible 
to  a  court  of  chancery,  and  the  debtor  is  dead,  creditors  may  resort  to  equity 
in  the  first  instance ;  and  especially  so  when  the  estate  is  insolvent. 

3.  Creditor's  bell — will  not  lie  in  State  court,  on  a  judgment  obtained  in  the 
federal  court  A  judgment  obtained  in  the  United  States  court,  being  the 
adjudication  of  the  court  of  another  jurisdiction,  our  courts  will  not  recognize 
such  proceedings,  as  the  basis  upon  which  to  afford  relief. 

4.  Same — will  lie  on  justice's  judgment.  A  justice's  judgment  is  a  sufficient 
foundation  for  a  creditor's  bill,  if  the  amount  is  large  enough  to  confer  juris- 
diction on  the  court. 

5.  Sale.  When  A  claimed  to  have  sold  a  stock  of  goods  to  B,  and  the 
proof  was,  that  such  purchase  was  not  an  absolute  one,  but  that  B  simply 
became  a  partner,  and  secretly  held  two-thirds  of  the  stock  in  trust  for  A  and 
his  partner ;  held,  that  such  sale  was  fraudulent,  and  designed  to  hinder  and 
delay  creditors  in  the  collection  of  their  demands. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  in  the  nature  of  a  creditor's  bill, 
brought  by  the  appellees  against  the  appellants,  upon  three 
judgments  against  one  Byron  W.  Gray.  Two  of  these  judg- 
ments were  rendered  in  the  United  States  Circuit  Court  for  the 
Southern  District  of  Illinois,  and  amounted  in  the  aggregate  to 
the  sum  of  $3,50486,  besides  the  costs.  The  other  judgment 
was  obtained  in  the  Circuit  Court  for  McLean  county  and 
amounted  to  $1,032.34,  and  costs.  Gray  was  a  merchant  doing 
business  at  Bloomington,  Illinois,  and  these  judgments  were 
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obtained  upon  notes,  which  Gray  had  executed  to  the  appel- 
lees, for  goods  purchased  by  him  from  them.  The  bill  charges 
that  in  April,  1861,  prior  to  the  rendition  of  these  several  judg- 
ments, Gray  fraudulently  transferred  his  entire  stock  of  goods, 
which  at  that  time  invoiced  at  $48,000,  and  were  worth  $50,000, 
to  Elisha  B.  Steere,  one  of  the  appellants,  who  immediately  took 
possession  of  the  same,  and  continued  the  business  at  the  same 
place  with  Gray's  assistance,  and  during  this  time  was  engaged 
in  buying  up  Gray's  indebtedness  at  forty  cents  on  the  dollar. 
That  there  was  a  secret  arrangement  between  them,  that  Steere 
should  take  the  goods  and  hold  them  in  trust  for  Gray,  and 
that  Steere  never  in  fact  purchased  them ;  that  such  transfer 
was  made  without  any  consideration,  and  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  Gray  in  the  collection 
of  their  claims.  Gray  died  in  July,  1863,  intestate  and  insolv- 
ent, except  as  to  the  assets  in  Steere's  hands,  which  it  is  sought 
by  this  bill  to  reach.  In  the  court  below  a  decree  was  ren- 
dered for  the  complainant,  the  court  finding  the  transaction 
fraudulent,  from  which  the  defendants  appealed  to  this  court. 
The  further  facts  in  the'  case  are  fully  stated  in  the  opinion. 

Mr.  Robert  E.  Williams  and  Messrs.  Higgins  &  Swett,  for 
the  appellants. 

Messrs.  Woodson  &  Hanna,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

While  it  may  be  true,  as  a  general  rule,  that  there  must  be  a 
judgment  and  an  execution  returned  no  property,  before  a 
creditor's  bill  will  be  entertained,  yet  to  the  rule  there  are  well 
recognized  exceptions.  In  proceedings  against  insolvent  estates 
an  execution  is  not  regarded  as  essential  to  give  the  court  juris- 
diction. Under  our  statute  of  wills,  and  judgments  and  execu- 
tions, an  execution  cannot  issue  against  an  administrator  so  as 
to  reach  personal  assets.  And  in  such  cases  it  is  held,  that  a 
resort  may  be  had  to  equity  without  the  necessity  of  suing 
out  executions.     McDaniel  v.   Cochrane,  11  111.  31 ;   Bay  v 
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Cooky  31  111.  336.  There  is,  therefore,  no  force  in  this  objec- 
tion. 

It  is  also  insisted,  that  the  judgments  in  the  Circuit  Court  of 
the  United  States  are  not  such  as  will  authorize  a  creditor's 
bill  to  be  exhibited  in  the  State  courts.  That  being  the  adjudi- 
cation of  a  court  of  another  jurisdiction,  our  courts  will  not 
recognize  such  proceedings  as  the  basis  upon  which  to  act,  and 
to  afford  relief.  It  has  been  held  that  a  creditor's  bill  will  not 
lie,  in  the  courts  of  one  State,  to  enforce  a  judgment  recovered 
in  another  State.  And  in  the  case  of  Tarbell  v.  Griggs,  3 
Paige,  207,  it  was  held  that  a  recovery  of  judgment  in  the 
United  States  Circuit  Court,  with  a  return  of  execution  unsatis- 
fied, will  not  sustain  a  creditor's  bill.  In  the  case  of  Dix  v. 
Briggs,  9  Paige,  595,  it  was  also  held  that  the  return  of  an  exe- 
cution unsatisfied,  from  a  justice  of  the  peace  court,  is  not  a 
sufficient  foundation  for  a  creditor's  bill.  But  in  this  State  the 
rule  is  different  if  the  judgment  is  large  enough  to  confer  juris- 
diction on  the  court.     Ballentine  v.  Ball,  3  Scam.  203. 

But  where  a  fund  is  only  accessible  to  a  court  of  chancery, 
nd  cannot  be  reached  at  law,  and  where  the  debtor  is  deceased, 
creditors  may  resort  to  chancery  in  the  first  instance  without 
having  first  recovered  a  judgment  at  law.  C  Brien  v.  Coulter  > 
2  Blackf.  421.  And  in  the  case  of  Smith  v.  Sheppard,  2  Hay. 
163,  it  was  held  that  the  creditors  of  a  deceased  debtor  may 
file  a  bill  against  the  administrators  and  heirs  for  an  account, 
without  having  first  reduced  their  claims  to  judgment  against 
the  administrator.  From  these  authorities  it  would  appear,  that 
unless  there  are  special  circumstances  to  take  a  case  out  of  the 
general  rule,  there  must  have  been  a  judgment  and  execution 
returned  no  property  found,  before  the  court  will  entertain  a 
bill.  And  they  seem  to  as  fully  establish,  as  an  exception  to 
the  rule,  that,  in  case  of  a  deceased  debtor,  as  a  judgment  and 
execution  against  the  executor  or  administrator  would  be 
unavailing,  the  creditor  may  resort  to  a  court  of  chancery  in 
the  first  instance,  and,  we  think,  especially  so,  when  it  appears 
that  the  estate  is  insolvent,  and  that  the  debt  could  not  be 
paid  in  the  ordinary  course  of  administration.     We  are,  there 
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fore,  of  the  opinion  that,  in  this  case,  where  it  is  admitted 
that  Gray's  estate  is  insolvent,  it  was  immaterial  whether 
a  judgment  was  recovered  in  any  court,  before  this  suit  wa^ 
brought. 

We  now  come  to  the  question  whether  the  sale  from  Gray 
to  Steere  was  fraudulent  and  designed  to  hinder  and  delay 
the  creditors  of  the  former.  If  fraudulent,  it,  like  all  such 
transactions,  was  designed  by  the  parties  to  assume  all  the 
appearance  of  a  fair  and  honest  sale.  But  Spencer  and  his  son 
both  swear  that  it  was  contrived  and  executed  for  fraudulent 
purposes.  That  instead  of  Steere  becoming  an  absolute  pur- 
chaser of  the  stock  of  goods,  he  only  became  a  partner,  and 
secretly  held  two-thirds  of  the  stock  and  property  of  the  former 
firm  on  a  secret  trust  for  Gray  and  young  Spencer.  But  it  is 
urged  that,  being  parties  to  the  transaction  by  their  own  admis- 
sions, their  evidence  should  be  received  with  great  caution.  It 
may  be  true  that  witnesses  occupying  such  an  attitude  are 
entitled  to  less  credit  than  they  would  be  if  differently  situated. 
A  careful  scrutiny  of  their  evidence  shows  that  it  is  as  consist- 
ent as  is  usually  the  case.  And  when  considered  independent 
of  the  other  evidence  in  the  case,  we  feel  satisfied  that  it  is 
sufficient  to  fix  fraud  upon  Steere  and  Gray  in  the  transaction. 
It  is,  however,  insisted  that  the  evidence  of  other  witnesses 
overcomes  the  weight  of  their  testimony. 

It  is,  to  say  the  least  of  the  transaction,  singular  that,  in  this 
whole  matter,  all  the  parties  connected  with  it,  with  the  excep- 
tion of  the  Spencers,  were  near  relations  of  Gray,  no  more 
remote  in  degree  than  brothers-in-law.  Steere,  Loveland  and 
Brown  were  all  brothers-in-law,  and  they  all  seem  in  one  way 
and  another  to  have  been  active  participants  in  consummating 
the  matter  and  bringing  it  to  the  conclusion  at  which  it  finally 
terminated.  Steere  became  the  purchaser  at  one-half  the  cost 
of  the  goods,  with  Brown,  a  collecting  agent  and  a  brother- 
in-law,  to  advise  and  to  aid  when  necessary,  with  Loveland  to 
give  his  assistance  when  required. 

Another  circumstance  that  seems  to  cast  suspicion  upon  the 
transaction  is  that  it  does  not  seem  that  Gray,  on  his  own 
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motion  or  the  advice  of  either  of  his  brothers-in-law,  ever  tried 
to  sell  his  large  stock  of  goods,  well  adapted  to  the  market, 
and  but  little  shelf  room,  consisting  principally  of  staple  goods, 
with  few  unsalable  articles,  to  other  persons  outside  of  the 
family  connection.  He  was  informed  before  he  transferred 
the  goods  to  Steere,  that  he  could  take  in  all  of  his  paper 
except  the  debt  for  which  Loveland  was  security  and  his 
indebtedness  to  complainants,  at  forty  cents  on  the  dollar.  And 
with  such  an  offer  wo  would  naturally  expect  him,  with  near 
fifty  thousand  dollars'  worth  of  goods,  notes  and  money,  to  have 
made  some  effort  at  least  to  have  relieved  himself  of  all  indebt- 
edness, when  he  ceased  to  own  any  property.  We  would  have 
expected  him  with  such  an  amount  of  means  in  his  hands  to 
have  made  efforts  to  dispose  of  them  to  merchants  in  Blooming- 
ton  or  in  the  adjoining  counties.  But  on  the  contrary  we  find 
him  selling  to  a  brother-in-law,  at  fifty  cents  on  the  dollar  of 
the  cost  of  the  goods,  and,  as  we  understand  the  evidence,  over 
two  thousand  dollars  in  money,  and  a  considerable  sum  in 
notes  and  accounts,  at  the  same  rates.  This  rather  manifests 
an  eagerness  on  the  part  of  Gray  to  divest  himself  of  all  visible 
property  with  as  little  delay  as  possible. 

Nor  does  Steere  attempt  to  prove  that  the  terms  he  purchased 
on  were  as  liberal  as  might  be  expected  of  a  brother-in-law 
aiding  and  attempting  to  rescue  another  from  financial  ruin. 
On  the  contrary,  he  seems  to  content  himself  with  the  effort  to 
show  that  he  had  dealt  no  harder  with  Gray  than  others  would 
have  done.  Nor  does  Brown  or  Loveland,  in  their  testimony, 
even  venture  the  opinion  that  Steere  had  been  generous  with 
Gray.  They  seem  to  believe  that  Steere  had  paid  the  worth 
of  the  goods  at  the  time  he  purchased.  And  while  Gray  is 
divesting  himself  of  all  his  property,  for  some  reason,  and  upon 
some  considerations,  which  do  not  appear,  conveyed  his  dwell- 
ing-honse  to  the  wife  of  Loveland.  While  this  may  have  been  a 
fair  transaction,  it  certainly  looks  singular  that  he  could  only  find 
purchasers  in  New  York  for  both  his  goods  and  his  house,  and  in 
each  instance  a  near  relative,  and  this  too,  so  far  as  we  can  see, 
without  ever  having  offered  this  property  to  any  other  persons 
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In  addition  to  all  this,  how  can  Steere  now  claim  tnat  he 
gave  all  that  the  property  was  worth,  when  he  was  willing,  as 
it  appears  from  Brown's  testimony,  to  do  all  that  he  did,  simply 
to  become  a  partner  to  hold  but  one-third  interest  in  the  con- 
cern, but  was  informed  that  such  a  transaction  could  be 
reached  by  a  bill  of  discovery  ?  He  does  not  seem  to  have  paid 
out  a  single  dollar  of  his  own  money.  Out  of  the  sales  from 
these  goods  he  seems  to  have  paid  all  of  the  liabilities  incurred 
for  Gray,  and  not  only  so  but,  from  the  evidence,  made,  in  a  few 
months,  a  large  sum  of  money.  Again,  after,  as  Brown  testi- 
fies, it  was  understood  and  agreed  that  Spencer  and  Brown 
should  go  to  New  York,  and  make  the  compromise  with  all  of 
the  creditors  if  it  could  be  done,  by  his  indorsing  for  Gray  for 
his  debts  at  forty  cents  on  the  dollar,  and  to  become  a  partner 
with  Gray  and  young  Spencer,  why  should  he,  when  they  failed 
to  make  the  compromise,  now  insist  that  the  transaction  was 
fair  when  he  incurred  a  less  liability  ?  Or  why  attempt  to  mis- 
lead Mead,  as  he  evidently  did,  when  the  latter  proposed  to 
Steere  to  purchase  the  goods  of  Gray,  and  pay  the  purchase- 
money  on  Gray's  debts  at  forty  cents  on  the  dollar,  by  request- 
ing him  to  telegraph  Gray,  and  ascertain  whether  _ie  would 
sell,  when  he  had  Gray's  offer  to  sell,  and  had  not  informed 
him  that  he  declined  to  purchase  ?  Why  not  have  informed 
Mead  that  Gray  had  made  him  such  an  offer,  and  he  then  had 
the  right  to  accept  it  if  he  chose  ?  It  could  only  have  been  to 
make  false  impressions  on  Mead,  and  to  furnish  evidence  in 
the  future. 

It  is  however  urged,  that  he  declined  having  any  thing 
farther  to  do  with  the  matter  after  a  compromise  was  made, 
and  that  this  is  evidence  of  a  new  and  distinct  negotiation,  and 
an  independent  transaction.  It  may  be  readily  supposed  that 
when  he  induced  Mead  to  telegraph  to  Gray,  that  it  was 
intended  to  make  evidence  to  support  that  theory.  It  may  be 
asked  what  motive  he  could  have  had  in  giving  the  matter  a 
new  character.  It  seems  that  Loveland  was  not  friendly  with 
Spencer,  and  he  seems  to  have  entertained  but  a  low  opinion 
of  his  moral  integrity,  and  it  would  not  be  strange  if  he  should 
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have  desired  to  exclude  young  Spencer,  who  was  a  minor,  and 
unable  to  contribute  to  the  capital  of  the  business,  and  in  case 
of  loss  would  not  be  liable  for  the  debts,  from  all  participation 
in  the  business  of  the  concern,  and  thus  his  brothers-in-law 
would  be  freed  from  a  division  of  profits  with  the  son,  and  from 
the  interference  of  the  father  in  the  business  of  the  firm,  for  the 
protection  of  his  son.  If  such  was  the  motive  it  is  by  no  means 
unnatural  that  Brown  and  Steere  should  readily  adopt  the 
suggestion.  If  so,  there  is  nothing  more  rational  than  to  con- 
clude that  Steere,  for  the  time  being,  would  decline  to  Spencer 
and  others  to  purchase  the  goods,  and  by  some  means  start 
new  negotiations  for  the  purchase.  If  such  was  the  design, 
Spencer  was  too  fully  informed  of  their  designs  to  break  with 
him  openly,  and  the  fact  that  young  Spencer  immediately  left 
the  concern  after  Steere  took  charge,  and  Gray  continued  in 
the  house,  seems  to  favor  the  supposition.  And  the  fact  that 
Gray  still  continued  in  the  store,  and  seemed  to  have  the  man- 
agement and  control  of  the  collection  of  the  claims  transferred 
to  Steere,  seems  to  support  the  supposition  that  Gray  still 
retained  an  interest  in  the  concern. 

The  New  York  merchants  seem  to  regard  the  transaction  as 
fair,  and  no  doubt  so  regard  it  from  the  facts  in  their  knowl- 
edge. But  it  does  not  appear  that  they  were  apprised  of  the 
fact  that  Gray  had  gone  to  the  State  of  New  York  to  confer 
with  Spencer  and  Steere,  or  that  they  knew  that  Steere  had  a 
proposition  to  sell  from  Gray  at  the  time  Mead  telegraphed  to 
learn  of  Gray  whether  he  would  sell.  Nor  were  they  apprised 
that  it  had  been  proposed,  in  the  conference  with  Gray,  that 
Steere  should  apparently  become  an  absolute  purchaser,  but 
only  for  the  purpose  of  covering  up  the  property  of  Gray  and 
young  Spencer  from  their  creditors. 

The  New  York  merchants  suppose  that  the  goods  were  pur- 
chased by  Steere  at  a  fair  price.  In  this  they,  no  doubt,  are 
sincere,  but  we  suppose  that  their  opinion  is  based  upon  what 
the  goods  would  have  been  worth  to  them,  and  not  what  they 
were  worth  in  Bloomington.  Merchants,  and  well  informed 
business  men,  residing  in  that  place,  seem  to  differ  widely  from 
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them,  and,  when  all  the  circumstances  are  considered,  we  must 
regard  the  testimony  of  the  latter  as  more  satisfactory.  They 
were  in  the  same  business  ;  were  at  the  place  ;  knew  the  con- 
dition of  the  market,  and  the  different  means  of  disposing  of  the 
stock,  and  their  testimony  must  be  more  reliable  than  persons 
living  at  so  great  a  distance,  and  who  were,  necessarily,  unin- 
formed as  to  the  best  disposition  that  could  have  been  made  of 
this  stock.  It  also  appears  that  most  of  these  goods  were  sold 
at  first  cost,  some  for  more,  and  others  less ;  and  that  Steere 
must  have  realized  a  large  sum  of  money,  over  and  above  all 
of  his  liabilities,  incurred  in  the  purchase  of  the  goods  or  other- 
wise ;  and  all  within  the  space  of  but  a  few  months. 

When  all  of  the  testimony  is  attentively  considered,  we 
think  it  proves  that  the  transaction  was  contrived  to  hinder 
and  delay  Gray's  creditors  in  the  collection  of  their  debts. 
Even  if  the  testimony  of  the  Spencers  was  excluded,  still  we 
are  of  the  opinion  that  the  remaining  portions  of  the  evidence 
preponderates  in  favor  of  complainants.  The  transfer  of  the 
goods  having  been  made  to  hinder  and  delay  complainants  in 
collecting  their  debts,  the  transaction  must  be  treated  as  a 
fraud  upon  their  rights,  and  Steere  held  liable  to  account  for  the 
proceeds  of  the  goods  purchased  of  Gray.  But  as  there  is  not 
satisfactory  evidence  in  the  record  from  which  an  account  can 
be  stated,  and  it  does  not  appear  what  sum  of  money  remains 
in  his  hands,  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded,  with  instructions  to  refer  the  case  to  a 
master  to  state  an  account,  in  which  Steere  will  be  charged  with 
all  moneys  received  from  Gray,  and  from  the  collection  of  the 
notes  and  accounts  transferred  to  .him  by  Gray,  and  for  all 
sums  received  from  the  sale  of  the  goods.  And  to  be  allowed 
as  a  credit  against  such  charges,  all  moneys  paid  on  Gray's 
debts,  and  all  reasonable  charges  incurred  for  collecting  the 
notes  and  accounts,  and  all  expenses  for  selling  and  converting 
the  goods  into  money,  and  report  the  account  to  the  Circuit 
Court  for  its  further  action. 

Decree  reversed. 
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The  Illinois  Central  Railroad  Company 

v. 
Jacob  A.  Kanouse. 


1.  Railkoad  not  fenced — liability  for  injury  to  stock.  Where  the  company 
owning  a  railroad  track  which  is  not  fenced  as  required  by  law,  by  contract, 
allows  another  company  to  run  trains  over  such  track,  by  one  of  which  trains 
stock  is  injured,  the  company  running  the  train  is  liable  for  such  injury,  even 
though  the  same  was  a  result  of  the  unfenced  condition  of  the  road. 

2.  In  such  case,  it  being  the  duty  of  the  company  owning  the  road  to  fence 
it,  and  the  injury  being  a  result  of  their  neglect  of  that  duty,  they  would  also 
be  liable. 

3.  Where  a  railroad  company  undertakes,  by  agreement,  to  use  a  road  in  a 
defective  condition,  and  control  the  running  of  their  trains  upon  it,  the 
demands  of  public  policy  require  that  they  should  be  responsible  for  all  injury 
resulting  from  the  use  by  them  of  the  road  while  in  such  defective  condition. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  John  M.  Scott,  Judge,  presiding 

On  the  11th  of  March,  1857,  a  contract  was  made  between 
the  Peoria  and  Oquawka  Railroad  company  and  the  Illinois 
Central  Railroad  company,  which  appears  at  length  in  the 
opinion.  In  the  month  of  June,  1863,  a  horse  belonging  to 
Kanouse  was  billed  upon  the  track  of  the  Peoria  and  Oquawka 
road,  being  struck  by  the  freight  train  of  the  Illinois  Central 
company. 

In  November,  1863,  Kanouse  brought  suit  in  case,  in  the 
Circuit  Court  of  McLean  county,  to  recover  the  value  of  the 
horse.  On  the  trial  it  was  proven  that  the  horse  was  killed  at 
midnight,  fifty  rods  west  of  the  town  of  Chenoa,  in  McLean 
county,  by  the  through  freight  train  of  the  Central  company, 
where  the  track  was  not  and  never  had  been  fenced ;  that  no 
highway  crossed  the  railroad  at  that  place,  and  by  reason  of 
the  non-fencing  the  said  horse  was  killed  ;  that  the  horse  was 
worth  $140  ;  that  the  Central  railroad  had  for  more  than  three 
years  previous  been  running  their  through  freight  trains  over 


1866.]       The  Illinois  Central  R.  R.  Co.  v.  Kanouse.  273 

Opinion  of  the  Court. 


that  road.     Judgment  was  rendered  for  Kanouse  for  $140,  and 
costs.     From  that  judgment  this  writ  of  error  is  prosecuted. 

Mr.  M.  Hay,  for  the  plaintiffs  in  error. 

Messrs.  Brier  &  Birch,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

On  the  11th  of  March,  1857,  the  following  agreement  was 
made: 

"  This  agreement,  made  at  Chicago  on  the  11th  day  of 
March,  in  the  year  one  thousand  eight  hundred  and  fifty-seven, 
between  the  Peoria  and  Oquawka  Railroad  company,  of  the  first 
part,  and  the  Illinois  Central  Railroad  company,  of  the  second 
part,  witnesseth : 

c<  The  first  party  agrees  to  permit  the  second  party  to  use  so 
much  of  its  track  as  lies  between  the  intersection  of  the  two 
lines  of  railroad  near  Panola  and  the  intersection  of  the  lines  of 
the  two  railroads  near  Onarga  for  the  passage  of  its  freight 
trains,  and  to  supply  the  necessary  water  for  such  freight  trains 
during  such  passage.  The  first  party  agrees  to  keep  its  track 
between  these  points  in  good  repair,  and  to  maintain  the  neces- 
sary supply  of  water.  The  times  of  running  said  freight  trains 
shall  be  regulated  by  the  first  party's  time-table,  and  the  first 
party  agrees  to  adjust  its  time-table  in  such  manner  as  to  afford 
all  due  and  convenient  facility  to  all  such  freight  trains  as  the 
second  party  shall  send  upon  such  line.  The  first  party  con- 
sents that  the  second  party  may  use,  without  compensation,  so 
much  of  the  first  party's  railroad  as  lies  between  the  second 
party's  main  line  and  the  junction  with  the  Chicago,  Alton  and 
St.  Louis  railroad ;  for  the  use  of  the  remainder  of  the  first 
described  section  of  the  first  party's  road,  the  second  party 
agrees  to  pay  to  the  first  party  one-half  of  all  the  money  which 
the  second  party  may  receive  for  the  transportation  of  freight 
upon  the  first  party's  railroad,  or  any  part  thereof,  between  the 
18 — 39th  III. 
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second  party's  main  line  and  its  branch.  For  the  purposes  of 
this  agreement  it  is  understood  between  the  parties  that  the 
distance  between  the  Chicago,  Alton  and  St.  Louis  railroad  and 
the  Chicago  branch  of  the  Illinois  Central  shall  be  computed 
the  same  distance  as  between  *he  main  line  and  the  branch 
of  the  second  party's  road.  The  price  of  transportation  to  be 
fixed  by  the  second  party  at  the  same  rate  which  may  be  charged 
by  the  party  of  the  second  part  for  the  transportation  of  freight 
of  like  description  upon  the  second  party's  railroad  ;  but  the  first 
party  reserves  to  itself  the  right  to  transact  all  local  business 
upon  its  own  line  of  railroad,  and  the  parties  hereby  agree  that 
the  same  is  not  embraced  witnin  the  scope  and  spirit  of  this 
agreement. 

"  The  second  party  shall  keep  its  accounts  ->f  said  transporta- 
tion open  at  reasonable  times  to  the  inspection  of  the  first  party 
or  to  its  lessees,  and  shall  make  monthly  payments  of  the  first 
party's  share  of  said  earnings  at  the  second  party's  ofilce  a*. 
Chicago,  either  to  the  trustees  of  mortgage  upon  said  section 
of  said  railroad,  or  to  whomsoever  may  be  thereto  lawfully 
entitled. 

"  The  second  party  hereby  guarantees  that  it  will  annually 
pay,  under  the  above  arrangement,  during  the  whole  of  said  term 
of  twenty-five  years,  a  sum  of  not  less  than  fifty  thousand  dol- 
lars, and  the  first  party  consents  that  the  second  party  may 
retain  all  which  it  may  receive  for  transportation  on  the  first 
party's  railroad,  beyond  the  sum  of  seventy-five  thousand 
dollars  per  annum.  In  case  the  track  shall  become  broken  or 
in  disrepair,  the  first  party  shall  immediately  repair  the  same 
on  notice,  and  maintain  it  in  good  running  order;  if  repairs 
become  necessary  before  notice  can  be  given,  the  first  party 
shall  repay  to  said  second  party  such  reasonable  expenses  as  it 
shall  incur,  either  for  repairs  or  the  supply  of  water,  or  any 
other  necessary  purpose. 

"  The  second  party  shall  supply  the  fuel  required  for  its  own 
trains,  and  shall  have  the  right  to  use  the  stations  and  station 
accommodations  of  first  party's  for  the  trains  which  second 
party  is  entitled  to  run  over  said  first  mentioned  section  of  first 
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party's  road.  This  contract  shall  become  binding  at  the  time 
when  the  track  between  the  two  points  shall  be  open  for  use, 
and  shall  continue  for  the  period  of  twenty-five  years  from  said 
time.  And  whereas,  the  parties  intend  that  the  sum  which  the 
second  party  hereby  agrees  to  pay  as  rent  for  its  use  of  the 
above  described  section  of  the  first  party's  railroad,  shall  be 
applied,  first,  to  pay  the  interest  and  provide  the  sinking  fund 
of  five  hundred  (numbered  from  one  to  five  hundred  inclusive) 
of  the  seven  hundred  and  fifty  bonds  of  one  thousand  dollars 
each,  secured  by  a  deed  of  trust  of  said  sections,  of  which 
William  H.  Osborn  and  I.  Newton  Perkins  are  trustees ;  the 
balance  of  said  rent  to  be  applied  toward  paying  the  interest 
and  providing  the  sinking  fund  of  the  balance  of  said  bonds,  to 
which  deed  reference  may  be  had  for  a  specification  of  the 
exact  conditions  and  limitations  of  said  trust.  It  is,  therefore, 
further  agreed  that  it  shall  be  the  privilege  of  the  second  party 
to  require  that  this  contract,  and  all  the  terms  and  conditions 
thereof,  shall  remain  in  force  after  the  expiration  of  the  twenty- 
five  years,  until  all  and  each  of  said  bonds  shall  be  paid. 

"  And  whereas,  Messrs.  Creegor,  Secor  &  Co.,  being  con- 
tractors for  the  construction  of  the  above  described  section 
of  said  party's  railroad,  have  acquired  certain  interests  and 
privileges  therein.  Now  these  presents  witness,  that  the  said 
Creegor,  Secor  &  Co.  become  parties  to  this  agreement  and 
give  their  assent  to  the  same  and  likewise  to  the  making 
and  delivery  of  the  above  named  proposed  bond  and  mortgage, 
so  that  this  agreement  and  each  provision  thereof  may  be 
carried  into  full  effect  after  the  true  intent  of  the  parties. 

"  It  is  hereby  expressly  understood  and  agreed  that  nothing 
herein  shall  be  construed  as  conferring  upon  the  second  party 
the  right  or  privilege  of  transporting  upon  the  first  party's  rail- 
road any  freight,  the  point  of  delivery  of  which  is  west  of  the 
junction  of  said  first  party's  road  and  second  party's  main  line 
of  road.  In  case  this  agreement  from  any  cause  fail  to  give 
authority  to  the  second  party  to  use  any  portion  as  it  above 
guarantees,  then  the  second  party  shall  be  required  to  pay  to 
the  first  party  only  a  just  proportion  of  its  receipts  for  trans- 
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portation  upon  such  portion  of  the  first  party's  railroad,  as  it 
may  rightfully  use  by  force  of  this  agreement. 

The  PEORIA  &  OQUAWKA  R.  R.  CO. 
[seal.]  By  K  B.  Curtis,  President. 

CREEGOR,  SECOR  &  CO. 

CHAS.  A.  SECOR,}  By  Samuel  Gilman,  their 

JAS.  F.  SECOR,     J     attorney  in  fact. 

SAML.  GILMAN, 

W.  H.  CREEGOR, 

THOS.  C.  FIELDS, 
[111.  C.  R.  R.     The  ILLINOIS  CENTRAL  R.  R.  CO. 
Seal.]  By  W.  H.  Osboen,  President" 

The  plaintiff  below  having  had  a  horse  killed  by  the  train  of 
the  Illinois  Central  Railroad  company,  running  on  this  road 
under  this  agreement,  brought  his  action  against  that  company 
for  damages.  The  declaration  was  in  case  under  the  statute 
imposing  liabilities  on  railroad  companies  for  killing  stock, 
when  the  roads  are  not  fenced  as  the  statute  requires. 

The  defendant  pleaded  not  guilty,  and  gave  notice  of  the 
above  agreement,  which  was  put  in  evidence. 

A  trial  was  had  by  the  court,  by  consent,  without  a  jury,  and 
a  finding  for  the  plaintiff  below  for  one  hundred  and  forty  dol- 
lars, being  the  proved  value  of  the  horse. 

A  motion  was  made  for  a  new  trial  which  was  overruled,  and 
a  judgment  entered  against  the  railroad  company  for  one  hun- 
dred and  forty  dollars  and  costs. 

To  reverse  this  judgment  the  railroad  company  bring  the 
case  here  by  writ  of  error,  and  assign  for  error  this  finding  of 
the  court,  and  in  refusing  a  new  trial. 

The  case  was  fully  made  out  by  the  testimony,  and  the  only 
question  made  here  is,  which  railroad  company  is  liable  for  this 
injury? 

It  was  admitted  by  the  plaintiff  below,  on  the  trial,  that  at 
the  time  his  horse  was  killed,  the  Peoria  and  Oquawka  Railroad 
company,  under  the  name  of  the  Logansport,  Peoria  and  Bur- 
lington Railroad  company,  was  in  the  full  possession,  use  and 
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occupation  of  this  railroad,  by  running  daily  two  trains  of  pas- 
senger cars  and  locomotives  and  divers  freight  trains  on  the 
road,  and  had  full  control  and  management  of  the  road,  except 
as  modified  by  the  above  agreement. 

The  road  was  never  fenced,  and  had  been  used  by  the  Illinois 
Central  more  than  three  years  prior  to  the  injury  complained  of. 

That  it  was  the  duty  of  the  Peoria  and  Oquawka  company 
to  fence  the  road,  they  being  the  owners  of  it,  cannot,  in  view 
of  the  various  decisions  of  this  court  on  that  point,  be  denied. 

It  is  insisted  by  the  plaintiffs  in  error  that  they  had  but  a 
mere  license  to  run  their  trains  over  the  track,  and  no  authority 
to  enter  upon  or  fence  the  sides  of  the  track,  and  no  obligation 
rested  upon  them  so  to  do,  and,  there  being  no  obligation,  there 
could  arise  no  liability.  In  support  of  this  view,  counsel 
refer  to  the  cases  of  Whitney  v.  The  Atlantic  and  St.  Law- 
rence Railroad  Co.,  44  Maine,  362,  and  Wyman  v.  Penobscot 
and  Kennebec  Railroad  Co.,  46  id.  162. 

These  cases  fully  sustain  the  position  taken  by  the  counsel, 
and  the  opinions  are  by  a  most  able  court,  and  we  have  fully 
considered  them,  but  cannot  concur  in  the  conclusions  to  which 
that  court  arrived. 

A  case  is  reported  in  16  Barb.  (N.  Y.)  315f  Parker  v.  Rens- 
selaer and  Saratoga  Railway,  in  which  it  was  held,  where  thia 
railway  company  was  running  upon  the  Saratoga  and  Schenec- 
tady railway  by  virtue  of  a  contract,  and  the  plaintiff's  cow 
was  killed,  through  a  defect  of  cattle-guards,  which  it  was  the 
duty  of  the  last  mentioned  road  to  maintain,  that  the  defend- 
ants were  not  liable,  the  neglect  being  attributable  to  the 
Saratoga  and  Schenectady  road. 

In  a  note  to  this  case  by  Chief  Justice  Redfield,  in  his  trea- 
tise on  railways,  he  says,  perhaps  the  only  question  in  regard 
to  the  soundness  of  this  decision  is,  whether  both  companies 
are  not  chargeable  with  negligence,  the  one  for  suffering  the 
road  to  be  used,  and  the  other  for  using  it,  in  that  condition. 
Redfield  on  Railways,  420. 

In  the  case  before  us,  admitting  it  was  the  duty  of  the  first 
party  to  the  agreement  to  fence  this  road,  they  would  be  liable 
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for  this  injury  had  they  been  sued,  there  can  be  no  question. 
By  the  agreement,  the  second  party,  the  plaintiffs  in  error, 
undertook  to  use  this  road,  defective  as  it  was,  and  controlled 
the  running  of  their  trains  upon  it.  The  demands  of  public 
policy  require  that  they  should  be  responsible  for  all  injury 
resulting  from  the  use  by  them  of  the  road  while  in  such  a 
defective  condition.  They  knew,  when  they  made  the  agree- 
ment, the  road  was  not  secure  by  fences  against  these  accidents, 
and  they  took  it  knowing  the  risk. 

The  law  requiring  railroad  companies  to  fence  their  roads 
was  enacted  for  the  public  good ;  but  if  the  doctrine  contended 
for  by  the  plaintiffs  in  error  should  prevail  it  might  not  be 
productive  of  good.  A  company  not  responsible  in  damages 
might  lease  their  entire  road  unfenced,  to  another  company 
perfectly  responsible,  but  who  could  claim  immunity  for  the 
destruction  of  property  by  their  trains,  from  the  fact  that  they 
were  not  the  owners  of  the  road.  Pro  hac  vice,  they  must  be 
deemed  the  owners,  and  they  controlled  the  powers  that  did 
the  injury. 

The  view  taken  by  the  Supreme  Court  of  Vermont  in  the 
case  of  Clement  v.  Canjleld,  28  Yt.  302,  is  in  accordance  with 
the  view  we  have  presented,  and  meets  our  approval.  Justice 
and  the  public  good  alike  demand  that  a  responsible  party 
using  the  unfenced  road  of  another  company  shall  be  liable  for 
all  damages  resulting  from  the  use  of  its  own  motive  power 
upon  it.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Syllabus. 

*Murray  McConnel  et  al. 

v. 

David  A.  Smith,  Administrator  of  Jerome  McKee,  Sb., 

deceased,  et  al. 


1.  Posthumous  heir — must  be  a  party  to  any  proceedings  against  his  lands.  A 
proceeding  against  the  lands  of  a  decedent,  though  regular  in  every  other 
respect,  will  be  void  if  a  posthumous  heir  be  afterward  born  to  him,  such  heir 
not  being  a  party  thereto. 

2.  So,  where  the  lands  of  a  testator  are  charged  with  his  debts  by  his  will 
as  well  as  by  law,  and  the  legatee  under  the  will  dies,  and  the  creditors  of  the 
testator  file  a  bill  in  chancery  to  enforce  their  lien  against  said  lands,  and  bring 
into  court  as  defendants  the  executor  of  the  testator,  and  all  the  then  heirs  of 
the  legatee,  he  being  without  issue,  and  obtain  a  decree  for  the  sale  of  the 
lands,  and  the  lands  are  sold,  and  it  afterward  appears  that  a  posthumous  heir 
had  been  born  to  the  legatee  after  said  decree  was  rendered,  whereby  the 
former  heirs  of  the  legatee  ceased  to  be  his  heirs,  though  that  fact  was  not 
known  in  this  State  at  the  time  of  the  sale,  then,  since  the  real  heir  was  not  a 
party  to  the  proceeding  in  which  the  decree  was  rendered,  it  was  void  as  to 
the  heir,  and,  being  void  as  to  him,  the  purchasers  at  that  sale  took  no  title. 

3.  And  where,  in  such  case,  a  bill  of  revivor  was  filed  and  the  new  heir  was 
made  a  party  thereto  and  did  not  impeach  the  former  decree,  it  was  held  to  be 
a  charge  upon  the  property  inherited  by  him  as  heir  of  the  devisee,  and  to 
be  binding  upon  him  so  far  as  it  fixed  and  adjusted  the  indebtedness  of  the 
testator  who  devised  the  property  to  his  father. 

4.  And  where,  in  such  a  case,  previous  to  the  bill  of  revivor,  but  subsequent 
to  the  former  sale,  the  same  lands  had  been  sold  by  the  administrator  of  the 
devisee  to  pay  his  debts,  the  purchasers  at  that  sale  took  the  title  to  the  lands, 
but  took  it  subject  to  a  lien  for  the  indebtedness  of  the  testator. 

5.  Because,  at  a  sale  by  an  administrator,  the  doctrine  of  caveat  emptor  applies, 
and  purchasers  there  acquire  the  title  with  all  the  incumbrances  to  which  it  is 
liable. 

6.  And  in  the  foregoing  case,  since  the  proceedings  by  the  creditors  were  a 
matter  of  record  in  the  county  where  the  lands  were  situate,  the  purchasers  at 
the  administrator's  sale  were  chargeable  with  notice  that  that  debt  had  been 
ascertained  and  found  against  the  estate. 


*  This  case  was  argued  at  the  January  Term,  1864,  but  was  not  published  in 
the  reports  of  that  term,  by  reason  of  its  being  held  under  consideration  upon  a 
petition  for  a  re-hearing. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
David  M.  Woodson,  Judge,  presiding. 

This  is  a  controversy  between  the  creditors  of  Jesse  McKee, 
and  creditors  of  Jerome  McKee,  Sr.,  both  deceased. 

The  appellants  are  creditors  of  Jesse  McKee,  and  claim  that 
the  property  belonged  to  him  at  the  time  of  his  death,  and  was 
subject  to  the  lien  of  his  creditors  to  pay  his  debts,  before 
Jerome  McKee,  Sr.,  ever  had  any  interest  therein. 

The  appellees  are  creditors  of  Jerome  McKee,  Sr.,  and  claim 
said  property  through  the  will  of  said  Jesse,  and  through  cer- 
tain conveyances  made  to  said  Jerome,  and  also  claim  that 
from  the  facts  in  the  record  they  had  a  right  to  sell  said  prop- 
erty to  pay  the  debts  of  said  Jerome,  Sr._^ 

Both  sets  of  creditors  have  sold  the  property  to  satisfy  their 
respective  claims,  and  this  is  now  a  controversy  between  the 
purchasers  at  those  different  sales. 

The  following  is  a  summary  of  those  facts  disclosed  by  the 
record  which  are  made  the  basis  of  the  opinion  : 

The  land  in  controversy  was  patented  to  Jesse  McKee.  He 
died  in  December,  1838,  being  at  the  time  of  his  death  a  resi- 
dent of  Naples,  then  in  the  county  of  Morgan,  now  in  the 
county  of  Scott.  He  left  a  will  which  appears  in  full  in 
McConnel  et  al.  v.  Smith,  Admr.  23  111.  612. 

In  that  will  Jesse  named  his  brother  William  executor.  He 
caused  the  will  to  be  admitted  to  probate  in  Morgan  county, 
letters  were  issued  to  him  and  he  took  possession  of  all  the 
property  both  real  and  personal,  and  proceeded  to  carry  out 
the  provisions  of  the  will. 

Those  provisions  were,  that  all  his  estate  should  be  charged 
with  the  payment  of  his  debts ;  the  personal  property  to  be 
first  applied  thereto,  and  the  real  estate  last.  The  residue  he 
devised  in  two  equal  portions,  one  to  his  wife,  Jane,  and  the 
other  to  his  nephew,  Jerome  McKee,  Sr.,  who  was  the  son 
of  William  McKee,  the  executor  under  the  will. 

All  the  debts  of  Jesse  McKee  seem  to  have  been  paid  in  due 
course  of  administration  except  one.     When  he  died  he  was 
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indebted  to  Holoway  W.  Yansyckel,  as  successor  of  the  firm 
of  McConnel  &  Yansyckle,  who  were  successors  of  the  firm  of 
McConnel,  Ormsbee  &  Co.  This  debt  was  not  paid  by  the 
administrator,  although  he  recognized  it  as  just,  and  from  time 
to  time  promised  to  pay  it. 

Jane  McKee,  the  widow  of  Jesse,  was  afterward  married  to 
one  Hugh  L.  Sutphin. 

Afterward,  on  the  1st  day  of  January,  1848,  Jane  Sutphin 
and  her  husband  released  and  assigned,  by  deed,  all  her  interest 
in  the  lands  of  her  late  husband,  a  part  of  which  is  the  land 
now  in  controversy,  to  Jerome  McKee,  Sr. 

On  the  same  day  William  McKee,  as  executor,  made  a  quit- 
claim deed  to  Jerome,  Sr.,  of  all  the  lands  of  the  estate.  This 
deed  recites  that  said  Jerome  had  made  a  bond  to  said  William, 
as  executor,  for  $2,400,  and  said  William  is  therein  authorized 
to  sell  said  land,  but  no  sale  was  ever  made  under  that  authority. 
Said  William  was  at  the  same  time  authorized  by  said  Jerome 
to  collect,  compound  and  receive  the  debts  due  to  the  estate  of 
Jesse,  and  account  to  him  for  the  proceeds,  free  of  charge, 
except  for  attorneys'  and  officers'  fees. 

By  these  two  conveyances  Jerome  McKee,  Sr.,  became  the 
sole  party  in  interest  in  the  land  in  controversy.  The  creditors 
of  Jesse  claim  that  he  then  held  it  as  devisee  of  Jesse,  and  sub- 
ject to  the  lien  of  the  debts  of  Jesse,  under  the  will  and  the 
release  of  the  widow.  The  creditors  of  Jerome,  Sr.,  claim  that 
he  held  as  a  purchaser  from  the  executor  of  Jesse,  for  a  valua- 
ble consideration,  under  the  said  quitclaim  deed  of  the  executor, 
and  that  it  was  not  then  charged  with  any  lien  for  the  debts  of 
Jesse. 

In  the  fall  of  1848,  Jerome  McKee,  Sr.,  was  married  in  the 

State  of  Ohio,  to  one  Isabel .     He  there  died  intestate, 

in  April,  1849.  He  left,  as  his  heirs  at  that  time,  his  widow 
Isabel,  his  brother  Samuel,  and  his  father  William.  As  before 
stated,  his  father,  William  McKee,  was  the  executor  of  Jesse, 
to  whom  was  patented  the  land  in  controversy. 

After  the  death  of  said  Jerome,  and  some  time  in  July,  1849, 
McConnel  and  Yansyckel,  exhibited  their  bill  in  chancery  in 
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the  Circuit  Court  of  Scott  county,  to  enforce  their  lien  for  their 
debt  before  mentioned,  against  the  estate  of  the  said  Jesse. 
The  parties  defendant  were  William  McKee,  the  executor  of 
Jesse,  Isabel  the  widow  of  Jerome,  Sr.,  Samuel  his  brother,  and 
William  his  father,  who  were  all  brought  into  court. 

Upon  the  testimony,  the  court  found  the  claim  just  and 
unpaid,  and  held  that  the  land  was  properly  chargeable  with 
its  payment.  A  decree  was  rendered  that  it  be  sold  to  satisfy 
said  debt  and  costs,  in  default  of  payment  after  a  day  fixed. 
The  land  was  accordingly  sold  November  19,  1849,  by  the  mas- 
ter in  chancery,  and  deed  made  to  the  purchasers,  who  went  at 
once  into  possession. 

It  afterward  appeared  that  on  the  14th  or  15th  day  of  Novem- 
ber, 1849,  Isabel  McKee,  the  w^idow  of  Jerome  McKee,  Sr.,  was 
delivered  of  a  male  child,  somewhere  in  the  State  of  Ohio,  and 
that  child  was  known  as  Jerome  McKee,  Jr.,  and  was  the 
posthumous  heir  of  Jerome  McKee,  Sr. 

In  July,  1852,  David  A.  Smith,  one  of  the  appellees  herein, 
appeared  before  the  Probate  Court  of  Scott  county,  claiming 
to  be  a  creditor  of  Jerome  McKee,  Sr.  As  such  creditor, 
letters  of  administration  were  then  issued  to  him  upon  the 
estate  of  Jerome,  Sr.  Proceedings  were  at  once  instituted 
by  said  Smith  in  the  Probate  Court  of  Scott  county,  as  such 
administrator,  and  an  order  of  said  court  was  made  in  Decem- 
ber, 1852,  that  the  land  in  controversy,  with  other  lands,  be 
sold  to  pay  certain  debts  of  Jerome,  Sr. 

In  February,  1853,  Smith,  as  administrator,  exhibited  a  bill 
in  the  Circuit  Court  of  Scott  county  against  McConnel  and 
others  of  the  appellants  herein,  reciting  the  foregoing  facts  and 
asking  that  the  former  order  of  sale  in  favor  of  McConnel 
and  Yansyckel  against  the  property  as  part  of  the  estate  of 
Jesse,  be  vacated  and  set  aside.  The  Circuit  Court  dismissed 
the  bill  and  this  court  affirmed  its  action.  Smith  et  ah  v. 
McConnel  et  al,  17  111.  135. 

Afterward,  on  the  12th  of  August,  1856,  the  land  now  in 
controversy  was  sold  under  the  aforesaid  order  of  Smith,  to 
pay   the    debts   of  Jerome,    Sr.,  and  the   appellees,  Detrick, 
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Chambers  and  Abbott,  became  the  purchasers.  They  gave 
their  notes  in  payment,  with  a  condition  in  the  notes  that  the 
same  should  not  be  paid  if  it  should  be  made  to  appear  that 
any  other  persons  had  a  better  title  to  the  lands. 

Detrick  then  brought  suit  in  ejectment  against  Mygatt  and 
others  of  the  appellants,  in  the  Circuit  Court  of  Scott  county, 
claiming  a  portion  of  said  land  as  a  purchaser  under  said  sale 
of  Smith.  The  court  below  found  for  the  defendants.  At  the 
December  Term,  1857,  the  Supreme  Court  reversed  the  judg- 
ment, and  held  that  as  the  posthumous  child  was  not  a  party  in 
the  proceedings  when  the  decree  of  McConnel  and  Vansyckel 
was  rendered,  his  rights  were  not  thereby  affected.  Detrick  v. 
Mygatt  et  al.,  19  111.  146.  Four  other  ejectment  cases  of  like 
character  were  disposed  of  in  the  same  way. 

The  original  bill  in  this  case  was  filed  in  the  Circuit  Court 
of  Scott  county,  October  5, 1858.  The  complainants  recite  the 
foregoing  facts  relating  to  the  origin  and  history  of  their  claims, 
and  then  allege  that  they,  being  owners  in  fee,  by  purchase  in 
good  faith,  for  a  valuable  consideration,  in  the  manner  above 
recited,  were  disturbed  in  their  possession  by  the  defendants. 
The  facts  relating  to  the  origin  and  history  of  the  claim  of  the 
defendants  are  then  set  out,  and  there  are  allegations  that 
defendants  have  made  the  pretended  existence  of  a  posthumous 
heir  to  Jerome  McKee,  Sr.,  the  basis  of  all  said  proceedings, 
all  being  a  conspiracy  by  the  defendants  and  others,  to  use  the 
name  of  the  posthumous  child  aforesaid,  to  harass  and  oppress 
the  complainants. 

The  prayer  of  the  bill  was  that  it  might  be  a  bill  of  peace 
for  the  complainants,  as  purchasers  at  the  sale  under  the  decree 
of  McConnel  and  Yansyckel,  against  all  persons:  therefore, 
that  it  might  operate  as  a  bill  of  revivor  in  their  favor,  and 
against  the  said  posthumous  heir,  if  there  was  one,  so  as  to 
make  him  a  party  to  the  original  decree  of  McConnel  and 
Vansyckel  against  the  land ;  that  the  sale  by  Smith,  as  admin- 
istrator, to  Detrick,  Chambers  and  Abbott,  be  set  aside ;  that 
complainants  be  quieted  in  their  title  and  possession ;  that  there 
be  a  temporary  injunction  to  stay  all  further  proceedings  in  all 


284  McConnel  et  al.  v.  Smith  et  al.  [Jan.  T., 


Statement  of  the  case. 


said  suits  in  ejectment  until  the  final  hearing  of  this  bill,  and 
that  on  such  final  hearing,  all  said  suits  and  all  others  of  sim- 
ilar character  relating  to  any  of  said  lands  be  perpetually 
enjoined. 

The  defendants  answered,  and  the  cause  was  argued  and  sub- 
submitted  to  the  court  below,  in  June,  1859.  Afterward, 
October  12,  1 859,  defendants  were  allowed  to  introduce  as  tes- 
timony to  prove  the  birth  of  said  child,  an  old  deposition  taken 
in  1854,  in  another  case  and  between  different  parties,  where 
different  questions  were  presented. 

The  court  dismissed  the  bill  and  decreed  the  land  to  the 
defendants,  by  way  of  specific  relief  under  their  answer,  refused 
the  injunction,  ordered  that  writs  of  possession  issue  in  behalf 
of  the  plaintiffs  in  all  the  ejectment  cases  ;  that  the  defendants 
in  ejectment  pay  the  cost  thereof,  and  dismiss  the  bill  in  this 
case  at  the  cost  of  the  complainants.  The  case  was  then  taken 
to  the  Supreme  Court,  and  an  opinion  therein  was  delivered  at 
the  January  Term,  1860.  McConnel  et  al.  v.  Smith,  Adminis- 
trator, ct  al.,  23  111.  611.  By  this  opinion  it  is  held  that  the 
bill  was  properly  dismissed  at  complainants'  costs,  but  all  the 
rest  of  the  decree  is  reversed. 

January  29,  1861,  M.  McConnel  sued  out  of  the  County 
Court  of  Morgan  county,  where  the  will  of  Jesse  McKee  had 
formerly  been  admitted  to  probate,  letters  of  administration  to 
him,  to  administer  upon  said  estate,  the  original  executor, 
William  McKee,  being  dead. 

Afterward,  at  the  January  Term,  1862,  on  a  rehearing  of  the 
same  case,  the  decision  in  23  111.  611,  was  reversed.  It  was 
then  decided  that  the  deposition  above  mentioned  had  been 
improperly  admitted.  The  decree  of  the  court  below  was  all 
reversed.  The  cause  was  remanded  with  instructions  to  give 
parties  leave  to  amend  their  several  pleadings,  and  to  direct 
an  issue  out  of  chancery  to  try  the  fact  of  the  birth  of  the 
posthumous  child  aforesaid.  Said  posthumous  heir,  if  there 
was  one,  was  then  to  be  permitted  to  make  his  answer  or  cross- 
bill to  impeach  the  original  decree  in  favor  of  McConnel  and 
Yansyckel  against  said  land. 
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In  pursuance  of  that  opinion  an  amended  bill  herein  was 
filed  September  26,  1862,  by  Murray  McConnel,  in  his  own 
behalf  individually,  in  the  Circuit  Court  of  Morgan  county,  to 
which  the  cause  had  been  taken  on  change  of  venue  by  consent. 
The  same  day  was  filed  a  bill  of  interpleader  by  M.  McConnel, 
as  administrator  of  Jesse  McKee,  and  by  Eli  Mygatt  and  George 
Mygatt,  complainants,  against  David  A.  Smith  and  the  other 
appellees  herein.  The  bills  set  out  the  foregoing  state  of  facts. 
The  prayer  of  the  first  bill  was  that  if  the  original  sale  under 
the  decree  of  McConnel  and  Yansyckel  should  be  declared 
void,  said  land  should  still  be  held  subject  to  the  debt  specified 
in  that  decree,  and  again  sold  to  reimburse  the  purchasers  at 
that  sale  for  the  moneys  by  them  there  expended.  The  prayer 
in  the  bill  of  interpleader  was  to  the  same  effect,  but  also  asked 
that  Smith  should  be  made  to  account  for  the  proceeds  of  lands 
sold  by  him  as  administrator  of  Jerome,  Sr. 

To  these  bills  the  defendants  all  filed  their  answers ;  most  of 
them  also  filed  cross-bills,  asking  for  relief  as  to  them  on  the 
state  of  facts  already  presented.  It  was  stipulated  by  the 
parties  that  the  finding  of  the  court  below  on  the  question  of 
whether  Jerome  McKee,  Jr.,  was  the  posthumous  heir  of  Jerome 
McKee,  Sr.,  deceased,  should  be  final.  The  court  found  that 
he  was. 

The  cause  came  on  for  a  final  hearing  in  the  Morgan  Circuit 
Court,  in  April,  1863.  The  court  decreed  as  follows :  That 
the  original  bill  and  all  the  amended  bills,  and  all  the  cross- 
bills except  those  of  Chambers  and  Detrick,  be  dismissed  ;  that 
John  Chambers  was  the  owner  of  the  real  estate  claimed  by 
him  under  the  sale  of  Smith  as  the  administrator  of  Jerome, 
Sr. ;  that  Jacob  H.  Detrick  was  in  like  manner  owner  in  fee 
of  the  real  estate  claimed  by  him  under  a  purchase  at  the  same 
sale,  and  that  Smith,  Chambers  and  Detrick  recover  their  costs 
in  this  case,  and  in  the  five  ejectment  cases,  from  the  complain- 
ants in  the  original  bill,  and  have  execution  therefor.  Leave 
was  given  to  McConnel  to  appeal  from  that  decree,  and  this 
appeal  was  accordingly  taken  to  the  January  Term,  1864,  of 
the  Supreme  Court.     The  errors  assigned  are : 
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1.  In  dismissing  the  original  and  amended  bills  of  the  com 
plainants. 

2.  In  granting  a  decree  in  favor  of  Chambers  and  Detrick. 

Mr.  Murray  McConnel,  for  himself  and  the  other  appellants 
Mr.  David  A.  Smith,  for  himself  and  the  other  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  the  lands  involved  in  this  controversy 
belonged  to  Jesse  McKee  in  his  life-time.  At  his  death  he 
made  his  will,  by  which  he  charged  all  of  his  estate,  the  personal 
property  first,  and  the  real  estate  last,  with  the  payment  of  his 
debts,  and  the  residue  he  devised  and  bequeathed  equally  to 
his  wife  and  his  nephew  Jerome  McKee.  Letters  were  granted 
upon  the  will,  and  the  debts  seem  to  have  been  paid  in  due 
coarse  of  administration,  except  one  to  Yansyckel,  successor  of 
Yansyckel  and  McConnel.  A  release  was  executed  by  his 
widow,  who  had  intermarried  with  Hugh  L.  Sutphin,  of  this 
and  other  property  of  the  estate  to  J  erome  McKee,  in  considera- 
tion of  a  portion  of  the  estate  transferred  to  her,  as  her  share 
of  the  residue.  After  this  division  was  made,  William  McKee 
conveyed  the  property  in  controversy  as  executor  of  Jesse 
McKee  to  Jerome,  for  the  consideration  of  twenty-four  hun- 
dred dollars,  for  which  the  latter  gave  his  bond,  and  authorized 
the  former  to  sell  the  premises  and  to  collect,  compound  and 
receive  the  debts  due  the  estate,  and  to  account  to  him  for  the 
proceeds  free  of  charge  except  for  attorneys'  and  officers'  fees. 

In  the  summer  of  1849,  McConnel  and  Yansyckel  having 
learned  that  Jerome  McKee  had  died,  leaving  no  children,  filed 
a  bill  against  the  executor  of  Jesse  McKee,  the  widow,  the 
father  and  brother  of  Jerome  as  his  legal  heirs,  to  establish 
their  debt  and  to  subject  the  lands  to  its  payment.  On  the 
hearing  the  court  found  that  the  debt  was  unpaid,  that  this 
property  belonged  to  the  estate  of  Jesse  McKee,  decreed  its 
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payment  by  a  day  named,  and  in  default  of  such  payment,  that 
this  property  be  sold.  The  money  was  not  paid,  and  the  prop- 
erty was  sold  by  the  master,  and  the  sale  was  approved  by  the 
court. 

In  1852,  defendant  Smith,  claiming  to  be  a  creditor  of  Jerome 
McKee,  deceased,  took  out  letters  of  administration  on  his 
estate.  He  claimed  that  this  property  belonged  to  his  estate, 
and  was  liable  for  the  payment  of  his  debts.  He  applied  for 
and  obtained  an  order  of  the  court  for  their  sale  for  the  pay- 
ment of  Jerome's  debts,  and  he  proceeded  to  sell  the  lands 
under  that  order,  and  defendants  Detrick  and  Chambers  became 
the  purchasers,  giving  their  notes,  with  a  condition  that  the 
same  should  not  be  paid  if  it  should  be  made  to  appear  that  any 
other  person  has  a  better  title  to  the  lands. 

The  purchasers  under  defendant  Smith's  sale  instituted 
ejectment  suits  against  Ely  Mygatt,  Murray  McConnel  and 
Green  Mygatt  who  derive  their  title  under  the  master's  sale  of 
these  premises,  to  satisfy  the  decree  in  favor  of  McConnel  and 
Yansyckel.  This  bill  was  exhibited  to  enjoin  these  ejectment 
suits.  A  temporary  injunction  was  allowed.  After  the  decree 
in  favor  of  McConnel  and  Yansyckel  was  rendered,  the  widow 
of  Jerome  McKee,  in  the  month  of  November,  1849,  gave  birth 
to  a  male  child  who  is  also  named  Jerome  McKee.  Prior  to 
the  last  trial  of  the  cause  in  the  court  below  an  amended  bill 
was  filed,  to  revive  the  decree  in  favor  of  McConnel  and  Yan- 
syckel, to  again  subject  the  land  to  a  sale  under  the  decree  in 
case  it  should  appear  that  Jerome  McKee,  Jr.,  was  a  posthu- 
mous heir  of  Jerome,  Sr.  On  the  trial  below,  the  court  dis- 
missed the  original,  amended  and  cross-bills,  and  found  that 
Chambers  and  Detrich  were  the  owners  in  fee  simple  of  the 
premises,  and  awarded  a  writ  of  possession.  The  cause  is 
brought  to  this  court  by  appeal  to  reverse  that  decree. 

In  the  court  below  the  parties  stipulated  that  the  finding  in 
that  court  on  the  question  of  whether  Jerome  McKee,  Jr.,  was 
the  posthumous  child  of  Jerome  McKee,  deceased,  be  final.  As 
it  was  there  found  that  he  was,  the  case,  as  it  now  comes  here, 
is  freed  from  that  question 
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It  appearing  that  Jerome  McKee,  Jr.,  who  inherited  the 
property  from  his  father,  was  not  a  party  to  the  bill  of  McCon- 
nel and  Vansyckel,  to  subject  the  land  to  the  payment  of  their 
debt  due  from  Jesse  McKee's  estate,  his  title  was  not  affected 
by  that  proceeding.  This  court  has  repeatedly  held,  when  this 
case  has  been  previously  before  us,  that  the  title  passed  to 
him  unaffected  by  that  decree.  And  we  are  satisfied  with  that 
conclusion,  and  are  not  disposed  to  again  discuss  that  question, 
but  shall  treat  it  as  settled  and  placed  at  rest. 

But  he  is  made  a  party  to  this  proceeding,  and  the  question 
presents  itself  whether  he  is  prima  facie  bound  by  that  decree, 
in  so  far  as  it  adjusts  and  finds  the  indebtedness  of  the  devisor 
of  his  father  from  whom  he  inherits  this  property.  That  the 
decree  was  conclusive  upon  the  executor  and  the  other  parties 
to  the  suit,  there  can  be  no  question.  It  is  equally  true,  that 
it  is,  until  reversed,  absolutely  binding  against  the  personal 
assets  of  the  estate.  And  it  is  also  held  to  be  prima  facie 
binding  upon  the  heir.  The  executor  was  the  only  necessary 
party  to  a  proceeding  to  charge  the  estate  with  the  allowance 
of  such  a  claim,  and  to  avoid  its  effect  as  a  charge  upon  prop- 
erty held  by  the  heir  or  devisee,  it  is  necessary  that  it  should 
be  impeached  by  them.  In  this  case  no  such  effort  has  been 
made. 

But  it  is  insisted  that  Jerome,  Jr.,  did  not  inherit  the  property 
from  his  father  as  devisee,  but  as  a  purchaser  for  a  valuable 
consideration.  If  it  be  true  that  the  father  held  by  purchase, 
then  there  can  be  no  pretense  that  defendant,  Jerome  McKee, 
inherited  it  with  this  charge  annexed,  or  that  the  purchasers  at 
the  sale  of  his  father's  administrator  acquired  the  title  subject 
to  such  a  burden.  Then,  did  Jerome  McKee,  Sr.,  hold  these 
premises  as  a  devisee  or  as  a  bona  fide  purchaser  for  a  valuable 
consideration  ?  We  feel  that  we  may  safely  conclude,  that  at 
the  time  Jesse  McKee's  widow  and  his  executor  conveyed  to 
Jerome  McKee,  deceased,  it  was  supposed  by  the  parties 
that  the  estate  was  finally  settled.  This,  we  think,  appears 
from  the  fact  that  a  division  of  the  property  seems  to  have  been 
made  between  the  devisees,  and  the  further  fact  that  Jerome, 
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deceased,  authorized  the  executor  to  settle,  collect  or  compound 
the  debts  of  the  estate,  and  to  pay  the  money  to  him  free  of 
charge,  except  attorneys'  and  officers'  fees.  It  is  true  that  the 
deed  or  instrument  executed  by  both  the  executor  and  Jerome, 
Sr.,  purports  to  convey  the  property  to  the  latter  for  the  con- 
sideration of  twenty-four  hundred  dollars,  for  which  the  latter 
had  given  his  bond.  Now,  if  the  estate  wras  indebted,  why 
authorize  the  executor  to  collect  the  debts  and  pay  them  to  him 
instead  of  the  creditors  ?  Or  why  convey  to  Mrs.  Sutphin  her 
portion  of  the  estate,  and  Jerome  pay  perhaps  a  full  considera- 
tion for  his  part  ?  It  is  not  reasonable  to  suppose  that  such  was 
the  case. 

It  is  more  rational  to  conclude  that  the  bond  referred  to  in 
the  deed  is  that  required  by  the  one  hundred  and  twenty-ninth 
section  of  the  statute  of  wills,  which  requires  the  legatees  or 
distributees  to  give  a  bond  to  refund  their  proportion  of  the 
fund,  in  case  it  shall  become  necessary  to  do  so  for  the  payment 
of  debts  of  the  estate,  before  they  are  entitled  to  receive 
bequests  or  shares  of  the  estate.  We  then  conclude  that  this 
deed  was  made  by  the  executor  to  vest  in  Jerome  his  share  of 
the  estate,  and  not  as  a  sale  to  obtain  funds  for  the  payment  of 
debts.  It  then  follows,  that  he  took  this  property  charged  with 
the  incumbrance  of  any  debts  the  estate  still  owed,  McConnel 
and  Vansyckel's  included.  And,  as  the  property  descended  to 
Jerome,  Jr.,  and  he  took  as  heir,  and  not  as  a  purchaser,  it  vested 
in  him  in  the  same  situation. 

We  then  find  that  this  property  was  chargeable  with  this 
debt  at  the  time  defendant  Smith  sold  as  the  administrator  of 
Jerome  McKee,  deceased.  Then  did  the  purchasers  at  his  sale 
acquire  the  title  freed  from,  or  subject  to,  this  incumbrance? 
As  a  general  rule,  subject,  it  may  be,  to  some  exceptions,  a 
purchaser  at  an  administrator's  sale  acquires  it  with  all  the 
incumbrances  to  which  it  is  liable.  The  doctrine  of  caveat 
emptor  applies.  If  the  purchasers  at  this  sale  examined  the 
records,  and  we  must  presume  that  they  did,  they  found  that 
the  title  was  derived  through  the  will  of  Jesse  McKee,  and 
that  it  charged  this  property  with  the  payment  of  his  debts. 
19 — 39th  III. 
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In  tracing  the  title,  they  found  that  the  title  passed  into  Jerome 
McKee,  the  devisee,  subject  to  the  same  charge,  and  that  by  his 
death  and  by  the  subsequent  birth  of  his  son,  the  title  passed 
to  him  in  the  same  condition.  The  proceedings  in  chancery 
in  the  case  of  McConnel  and  Yansyckel,  against  the  executor 
and  supposed  heirs  of  Jerome,  deceased,  were  a  matter  of 
public  record  in  the  county  in  which  the  lands  were  situated, 
and  were  notice  to  the  world.  It  is  hardly  probable  that  they 
could  have  became  purchasers  without  being  actually  informed 
1  of  that  whole  proceeding.  At  any  rate  they  are  chargeable 
with  notice,  that  the  debt  had  been  there  ascertained  and  found 
against  the  estate.  And  knowing,  as  it  must  be  presumed  they 
did,  that  the  will  charged  this  property  with  the  payment  of 
this  debt,  and  having  such  notice,  they  purchased,  and  no 
doubt  acquired  the  title  subject  to  the  incumbrance.  That 
they  had  notice  may  be  inferred  from  the  unusual  condition 
inserted  in  their  notes. 

But  inasmuch  as  Jerome,  Jr.,  was  not  a  party  to  McConnel 
and  Yansyckel's  bill,  the  purchasers  under  that  decree  acquired 
no  title.  Though,  as  by  it,  their  claim  against  the  estate  and 
their  lien  against  this  property  was  established,  and  inasmuch 
as  Chambers  and  Detrick  purchased  subject  to  that  lien,  and 
inasmuch  as  the  justness  of  that  debt,  as  allowed,  has  not  been 
impeached  by  Jerome,  Jr.,  or  the  other  defendants,  the  plaintiffs 
in  error  have  a  right  to  relief.  McConnel  and  Yansyckel  have 
the  right  to  enforce  their  debt  against  this  property.  And  all 
the  parties  in  interest  being  before  the  court,  a  decree  should 
have  been  rendered,  requiring  it  to  be  paid,  and  in  default  of 
such  payment,  that  the  property  should  be  sold  for  its  satisfac- 
tion. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
cause  is  remanded,  with  instructions  to  the  court  below  to  enter 
a  decree  dissolving  the  injunction,  setting  aside  the  sale  by  the 
master  under  the  decree  in  favor  of  McConnel  and  Yansyckel, 
and  that  Detrick  and  Chambers  pay  the  amount  of  money 
found  to  be  due  from  the  estate  of  Jesse  McKee,  deceased,  to 
McConnel  and  Yansyckel,  together  with  interest  to  the  date 
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of  the  decree  in  this  case,  within  ninety  days ;  and  in  default  of 
6uch  payment,  that  the  master  in  chancery  sell  all  or  so  much 
of  the  premises  as  may  be  necessary  to  pay  the  same,  after 
giving  sixty  days'  notice,  by  publication  in  a  newspaper  pub- 
lished in  the  county  in  which  the  lands  are  situated,  and  by 
posting  up  written  or  printed  notices  in  the  neighborhood  of 
the  lands ;  that  the  sale  be  at  public  vendue  to  the  highest 
bidder  for  cash,  at  the  door  of  the  court-house  of  the  county  in 
which  the  lands  are  situated ;  that  the  master  execute  deeds  to 
the  purchasers;  that  complainants  McConnel,  Vansyckel,  Ely 
and  George  Mygatt  pay  one-half  of  the  costs  of  this  suit  and 
of  the  ejectment  suits,  and  that  the  other  parties  pay  the  other 
half  of  the  costs. 


Thomas  A.  McLaurie  et  al. 

v. 
John  H.  Thomas. 


1.  Vendor's  lien — when  retained.  As  a  general  rule,  in  equity,  the  vendor 
retains  a  lien  upon  the  real  estate  sold  by  him,  until  the  purchase-money  is 
paid. 

2.  This  is  always  the  case  between  the  parties  themselves,  unless  the  lien 
has  been  expressly  or  impliedly  released. 

3.  Same — by  what  means  the  lien  is  lost,  and  when  preserved  as  against  second 
purchasers.  Where  there  is  an  express  agreement  to  waive  the  lien,  or  when* 
the  vendor  takes  other  security,  he  thereby  waives  it. 

4.  And  the  same  effect  is  produced  by  an  assignment  of  the  notes  given  foi 
the  purchase-money,  as  the  assignee  cannot  enforce  such  a  lien. 

5.  And  a  person  purchasing  from  the  vendee  without  notice,  or  a  knowledge 
of  such  facts  as  charge  him  with  notice,  of  the  former  vendor's  lien,  takes  the 
property  freed  therefrom. 

6.  Usually,  in  case  of  the  sale  of  several  tracts  of  land,  and  the  vendee  selli 
a  portion  to  another  person,  even  with  notice,  and  receives  the  purchase-money, 
the  vendor  will  be  required  to  exhaust  the  property  remaining  in  the  hands  of 
his  vendee,  before  he  can  rosort  to  the  portion  in  the  hands  of  the  second 
purchaser. 
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7.  Or,  where  a  person  who  only  holds  a  bond  for  a  conveyance  from  his 
vendor,  sells  a  portion  of  the  premises  to  another,  and  the  first  vendor  conveys 
each  portion  to  the  second  purchaser  without  objection,  and  without  any  notice 
to  him  that  he  would  rely  on  his  vendor's  lien  as  to  the  portion  so  conveyed, 
and  permits  such  second  purchaser  to  pay  the  money  to  his  vendor,  without 
objection,  the  first  vendor  will  thereby  be  estopped  from  afterward  asserting 
his  lien  for  unpaid  purchase- money,  as  against  such  second  purchaser. 

8.  It  seems  that  where  the  vendee,  who  holds  the  land  subject  to  his  vendor's 
lien  for  unpaid  purchase-money,  sells  all  of  the  land  to  different  purchasers, 
who  are  all  in  the  same  situation,  having  notice  of  the  first  vendor's  rights,  the 
land  must  all  be  charged  ratably  with  his  lien. 

9.  But  where  a  purchaser  from  the  first  vendee  of  a  portion  of  the  premises 
holds  in  such  manner  that  the  first  vendor's  lien  still  exists  as  to  him,  and  he 
purchased  with  knowledge  that  the  residue  of  the  premises  had  been  sold  to 
other  parties  discharged  from  that  lien,  the  portion  so  purchased  by  him  must 
bear  the  whole  burden  of  the  unpaid  purchase-money  due  the  first  vendor. 

10.  If,  however,  at  the  time  such  second  purchaser,  holding  subject  to  the 
first  vendor's  lien,  acquired  his  title,  there  remained  another  portion  of  the 
premises  also  subject  to  that  lien,  these  two  portions  being  chargeable  ratably 
with  the  entire  lien,  and  the  latter  portion  was  afterward  sold  to  another 
party  to  whom  the  first  vendor  released  his  lien,  with  notice  of  the  sale  to  the 
former  of  these  two  purchasers,  then  the  second  purchaser,  who  still  holds  sub- 
ject to  the  lien,  will  hold  his  portion  discharged  from  the  ratable  propor- 
tion thereof  which  had  existed  upon  the  other  portion  at  the  time  he  purchased, 
and  which  had  been  released  on  the  subsequent  sale  of  the  same. 

11.  Notice  TO  purchasers  —  what  constitutes.  Where  a  purchaser  of  land 
from  one  who  only  holds  a  title  bond  therefor,  takes  a  conveyance  from  the 
first  vendor,  he  will  be  chargeable  with  notice  of  the  lien  of  the  latter  for  pur- 
chase-money, for  if  he  did  not  have  actual  knowledge  that  the  purchase-money 
was  unpaid,  he  should  have  inquired  of  the  one  from  whom  he  received  his 
deed,  in  relation  to  that  fact. 

12.  Or,  if  such  second  purchaser  takes  either  the  bond  of  his  vendor  for  a 
conveyance  or  an  assignment  of  the  bond  held  by  his  vendor,  he  will  be 
equally  chargeable  with  notice  of  the  first  vendor's  lien  for  unpaid  purchase- 
money,  and  for  the  same  reasons. 

13.  Parties  in  chancery  —  in  suit  to  enforce  vendor's  Ken.  A  party  who 
held  a  bond  for  a  conveyance  of  land,  a  part  of  the  purchase-money  remaining 
unpaid,  sold  a  portion  of  the  premises  to  another,  and  either  assigned  to  hia 
vendee  the  bond  which  he  held,  or  executed  to  him  his  own  bond  for  a  deed, 
and  the  residue  of  the  premises  were  sold  by  the  same  vendee  to  other  parties : 
Held,  that  in  a  suit  by  the  first  vendor  to  enforce  his  lien  for  purchase-money 
against  the  portion  sold  to  the  second  purchaser  first  above  mentioned,  the  first 
vendee  was  not  a  necessary  party,  although  perhaps  he  would  not  have  been 
an  improper  party. 
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14.    But  if  any  other  of  the  second  purchasers  held  their  portions  subject  to 
the  first  vendor's  lien,  they  would  have  been  necessary  parties  to  such  a  bill 
if,  however,  such  other  second  purchasers  held,  discharged  from  the  lien,  it 
would  not  be  necessary  to  make  them  parties. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  David  Davis,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Coler  &  Smith,  for  the  plaintiffs  in  error. 

Mr.  E.  S.  Terry,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  chancery  commenced  by  John  H.  Thomas 
against  Reuben  C.  Barnes  and  Thomas  McLaurie,  in  the  Cham- 
paign Circuit  Court,  for  the  purpose  of  removing  a  claim  of  title 
by  Barnes  and  McLaurie.  It  appears  from  the  evidence  that 
complainant,  on  the  4th  day  of  July,  1855,  sold  to  Barnes,  and 
executed  to  him  a  bond  for  the  conveyance  of  the  north  half 
of  the  north  half  of  the  S.  W.  12,  T.  19,  K  R,  8  E.  The  price 
agreed  to  be  paid  was  $2,000 ;  $200  in  hand,  $100  payable  in 
two  months,  $200  on  the  1st  of  April,  1856,  $750  in  one  year, 
and  $750  in  two  years.  That  Barnes  executed  his  notes  for  the 
deferred  payments.  That  afterward,  on  the  30th  day  of  May, 
1856,  complainant,  at  the  request  of  Barnes,  conveyed  live 
acres  of  the  land  to  one  J.  "W.  Scroggs.  That  on  the  11th  day 
of  August,  1856,  he,  at  the  request  of  Barnes,  conveyed  to  Ezra 
B.  Lincoln  twenty-one  acres  of  the  same  tract  of  land ;  and  on 
the  7th  day  of  May,  1858,  he  in  the  same  manner  conveyed  to 
Thomas  R.  Leal,  James  H.  Leal  and  Thomas  A.  McLaurie,  five 
acres  of  the  remaining  portion  of  the  forty-acre  tract.  That 
Barnes  has  paid  all  of  the  purchase-money  except  the  portion 
for  which  the  last  two  notes  were  given. 

At  the  April  Term,  1858,  Thomas  recovered  a  judgment  on 
these  notes,  against  Barnes,  in  the  Champaign  Circuit  Court, 
for  $1,681.05.     That  on  the  13th  day  of  July  following  he  sued 
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out  execution  against  Barnes  on  the  judgment,  which  was  levied 
on  the  remaining  nine  acres  of  the  forty-acre  tract.  It  was 
afterward  sold  by  the  sheriff,  and  purchased  by  complainant  in 
satisfaction  of  his  judgment,  and,  not  being  redeemed,  the 
sheriff  executed  to  him  a  deed  for  the  land  thus  sold.  That  on 
the  4th  day  of  July,  1856,  McLaurie  purchased  of  Barnes  the 
remaining  nine  of  the  forty  acres  for  the  sum  of  $2,500,  to  be 
paid  in  three  annual  installments.  That  McLaurie  took  imme- 
diate possession  of  the  nine  acres,  and  has  continued  to  hold  the 
same. 

Barnes  was  not  served  with  process,  and  complainant  dis- 
missed the  bill  as  to  him.  On  the  hearing,  the  court  below 
rendered  a  decree  that  McLaurie  pay  the  amount  of  the  judg- 
ment, with  interest  and  costs,  to  complainant  by  a  specified 
time,  and,  upon  the  payment  of  that  sum,  that  complainant 
should  convey  to  him  this  nine  acres,  and,  in  default  of  such 
payment,  that  McLaurie  be  forever  enjoined  from  asserting 
title  to  this  land. 

It  is  contended  by  plaintiff  in  error,  that  all  of  the  property 
is  equally  liable  to  contribute  pro  rata  to  the  payment  of  this 
balance  on  the  purchase-money,  while  defendant  in  error  con- 
tends that  it  is  liable  only  in  the  inverse  order  in  which  it 
was  sold.  As  a  general  rule,  in  equity,  the  vendor  retains  a 
lien  upon  real  estate  sold  by  him,  until  the  purchase-money  is 
paid.  This  is  always  the  case  between  the  parties  themselves, 
unless  the  lien  has  been  expressly  or  impliedly  released.  Where 
there  is  an  express  agreement  to  waive  the  lien,  or  where  the 
vendor  takes  other  security,  he  thereby  waives  it.  Conover  v. 
Warren,  1  Gilm.  498  ;  Trustees  of  Schools  v.  Wright,  11  111. 
606.  And  the  same  effect  is  produced  by  an  indorsement  of 
the  notes  given  for  the  purchase-money,  as  the  assignee  cannot 
enforce  such  a  lien.  Richards  v.  Learning,  27  111.  431.  And 
usually,  in  case  of  the  sale  of  several  tracts  of  land  where  the 
purchaser  sells  a  portion  to  another  person  with  notice,  and 
receives  the  purchase-money,  the  vendor  will  be  required  to 
exhaust  the  property  remaining  in  the  hands  of  his  vendee 
before  he  can  resort  to  the  portion  in  the  hands  of  the  second 
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purchaser.  And  a  person  purchasing  from  the  vendee  without 
notice,  or  a  knowledge  of  such  facts  as  charge  him  with  notice, 
takes  the  property  freed  from  the  vendor's  lien. 

In  the  case  of  Blight  v.  Banks,  6  Mon.  192,  the  court  held, 
that  where  a  vendee  sold  all  of  the  land  to  different  purchasers 
and  at  different  times,  and  they  are  in  the  same  situation,  the 
lands  must  be  charged  ratably  with  the  vendor's  lien.  The 
decision  in  that  case  was,  however,  based  upon  the  fact,  that 
all  of  the  second  purchasers  had  notice  of  the  existence  of  the 
lien,  and  having  ample  means  to  protect  themselves  from  loss 
by  retaining  the  purchase-money,  or  abstaining  from  buying 
the  land  until  it  was  paid  for  by  the  vendee,  they  must  be  pre- 
sumed to  have  taken  it  subject  to  the  incumbrance.  Parties 
having  purchased  with  notice  of  the  incumbrance,  and  not 
having  paid  their  vendor,  take  the  property  subject  to  this  as 
they  would  any  other  lien.  Had  they  been  innocent  pur- 
chasers for  value  and  without  notice,  and  had  they  paid  their 
purchase-money  to  their  vendor  it  would  no  doubt  have  been 
otherwise. 

In  this  case  all  of  the  purchasers  seem  to  be  chargeable  with 
notice,  as  they  received  their  deed  of  conveyance  from  com- 
plainant on  their  purchase  from  Barnes,  except  plaintiff  in 
error,  who  either  took  an  assignment  of  the  bond  held  by 
Barnes,  or  his  bond  for  a  conveyance,  either  of  which  would  be 
notice.  If  they  did  not  have  the  actual  knowledge  that  the 
purchase-money  was  not  paid,  they  could  have  readily  acquired 
it,  and  it  was  their  duty  to  have  learned  it  from  complainant 
when  they  severally  received  their  deeds  from  him.  The  notice 
was  sufficient  to  have  put  them  on  inquiry  that  must  have  led 
to  a  knowledge  that  the  purchase-money  had  not  been  paid  by 
Barnes.  And  had  they  still  owed  their  vendor  for  the  land, 
they  would,  no  doubt,  have  remained  liable  to  the  first  vendor, 
for  their  ratable  portion  of  the  purchase-money. 

Another  question  is,  however,  presented,  and  that  is  whether 
complainant  by  executing  deeds  to  Barnes'  vendees,  did  not 
release  his  lien.  So  far  as  we  can  see,  complainant  made  these 
conveyances  without  objection,  and  without  any  notice  to  the 
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purchasers  that  he  would  rely  on  his  vendor's  lien,  and  not  only 
so,  but  permitted  them  without  objection  to  pay  the  money  to 
Barnes.  If  complainant  stood  by  and  saw  these  purchasers  pay 
their  money  for  the  land,  and  made  conveyances  to  enable 
Barnes  to  receive  the  money,  and  made  no  claim  or  gave  no 
notice  of  his  lien,  he  must  be  estopped  to  claim  it  now.  To  do 
so  would  be  highly  inequitable  and  unjust.  Complainant  hav- 
ing remained  silent  when  equity  and  good  conscience  required 
him  to  speak,  he  will  not  be  permitted  now  to  speak,  when  it 
would  be  unjust  to  be  heard.  By  the  conveyance  to  Barnes' 
vendees,  he  waived  all  right  as  against  them  to  claim  and 
enforce  any  lien. 

This,  then,  disposes  of  the  qestion  as  to  a  vendor's  lien,  on  ,  31 
of  the  land  but  nine  acres  purchased  by  plaintiff  in  error  of 
Barnes.  But  the  question  still  remains  whether  that  nine  acres 
remains  charged  with  the  entire  lien  for  the  unpaid  balance  of 
the  purchase-money.  He  has  no  just  right  to  say  that  he  wap 
misled  by  any  act  of  complainant.  And  he  purchased  entirely 
on  a  credit,  and,  for  aught  that  appears,  the  agreement  may 
have  been,  that  the  money  he  was  to  pay  should  be,  so  far  as 
necessary,  applied  to  the  payment  of  complainant  to  release  the 
land.  He  could,  if  he  was  not  already  informed,  have  easily 
learned  that  the  purchasers  of  the  other  portions  of  the  tract 
had  paid  for  their  several  portions,  and  had  received  deeds 
of  conveyance  from  complainant  and  had  been  released.  Know 
ing  these  facts,  or  failing  to  learn  them,  he  must  be  charged 
with  notice  that  complainant  has  waived  his  lien  on  the  portions 
already  conveyed,  or  was  at  least  estopped  from  its  assertion. 

It  is,  however,  urged  that  the  sale  to  Lincoln  was  subsequent, 
in  point  of  time,  to  Barnes'  sale  to  plaintiff  in  error.  The  evi- 
dence shows  that  Lincoln  received  his  deed  from  complainant 
in  the  year  1856,  but  the  date  does  not  appear.  Plaintiff  in 
error  states  in  his  answer,  that  he  purchased  of  Barnes,  on  the 
fourth  day  of  July,  1856 ;  but  whether  Lincoln  received  his 
deed  before  or  after  that  time  does  not  appear.  If  afterward, 
the  twent}r-one  acres  purchased  by  him  was,  up  to  the  time  he 
received  his  deed,  equally  bound  by  the  lien  with  the  nine  acres 
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in  controversy.  If  complainant,  after  the  purchase  by  plaintiff 
in  error,  with  notice  of  that  purchase,  conveyed  to  Lincoln,  and 
thus  released  his  lien  on  that  portion  of  the  land,  he  thereby 
waived  his  lien  to  that  extent,  and  cannot  now  impose  the  pro 
rata  burden  which  it  should  bear,  upon  the  nine  acres  in  con- 
troversy. If  plaintiff  in  error  purchased  the  nine  acres  when 
it  and  the  tract  purchased  by  Lincoln  were  each  liable  for 
their  pro  rata  share  of  the  lien,  plaintiff  in  error  acquired  the 
right  to  discharge  his  portion  from  the  lien  by  paying  a  ratable 
proportion  of  the  purchase-money.  If  he  did  acquire  that  right 
complainant  could  not  deprive  him  of  the  right.  He  could 
release  Lincoln's  tract  of  its  ratable  portion  of  the  lien,  but 
could  not  shift  it  to  the  nine  acres  in  controversy.  The  same 
would  be  true  of  any  other  part  of  the  land  conveyed  subse- 
quently to  the  purchase  by  plaintiff  in  error  of  the  land  in 
controversy. 

Complainant  filed  his  bill  for  a  specific  performance  of  the 
agreement,  or  to  quiet  his  title  under  the  sheriff's  sale.  He 
asks  that  the  balance  of  the  purchase-money  unpaid  be  declared 
a  lien  on  this  nine  acres,  and  that  plaintiff  in  error  be  decreed 
to  pay  it,  and  in  default  of  his  doing  so,  that  he  be  enjoined 
from  asserting  title.  Before  he  can  obtain  such  a  decree  it 
devolves  upon  him  to  show  that  this  land  is  alone  liable  for  the 
purchase-money.  And  while  it  may  be  that  he  has  shown  that 
this  land  is  liable  for  a  portion  of  the  purchase-money,  we  think 
he  has  failed  to  show  that  it  is  liable  for  the  full  amount.  We 
are  therefore  of  the  opinion  that  the  court  erred  in  rendering 
the  decree  it  did,  upon  the  evidence  in  the  record. 

While  Barnes  would  not  have  perhaps  been  an  improper 
party,  we  do  not  see  that  he  was  a  necessary  party.  We  do 
not  see  from  the  record  as  it  comes  before  us,  that  any  proper 
decree  which  the  court  could  render,  would  in  any  manner 
affect  his  rights.  It  follows  that  there  was  no  error  in  dismiss- 
ing the  bill  as  to  him.  If,  however,  any  of  the  purchasers  had 
taken  their  portions  of  the  land  subject  to  the  lien,  they  would 
of  course  be  necessary  parties,  but  as  complainant  seems  to 
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have  waived  his  lien  to  their  portions,  we  do  not  see  that  it  was 
necessary  to  make  them  parties. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


The  Peoria,  Pekin  and  Jacksonville  Railroad  Co. 

v. 
Alexander  McIntire. 

1.  Bill  op  exceptions — its  requsites— ■presumption.  Where  a  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence,  the  verdict  below  will  not  be 
disturbed,  but  it  will  be  presumed  there  was  sufficient  evidence  to  support  it 

2.  Pakties — right  of  bailee  to  sue.  The  right  of  a  bailee  of  personal  prop- 
erty, as  one  who  is  in  possession  of  an  animal  which  he  has  taken  up  as  an 
estray,  to  sue  for  and  recover  damages,  in  his  own  name,  for  injury  to  such 
property,  is  unquestionable. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
James  Harriott,  Judge,  presiding. 

On  the  1st  of  November,  1863,  McIntire  came  into  the  pos- 
session of  a  cow,  by  having  taken  her  up  as  an  estray,  which 
he  posted  as  such.  Subsequently,  and  while  the  animal  was 
still  in  his  possession,  it  was  run  over  and  killed  by  a  train  of 
cars  on  the  Peoria,  Pekin  and  Jacksonville  railroad.  McIntire 
brought  suit  against  the  railroad  company  for  the  value  of  the 
cow,  and,  upon  a  trial  of  the  cause,  obtained  a  judgment,  from 
which  the  company  appealed  to  this  court. 

Mr.  C.  A.  Roberts  and  Mr.  N.  W.  Green,  for  the  appellants 

Mr.  Lyman  Laoey,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of  the 
peace  of  Mason  county,  by  Alexander  McIntire  against  the 
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Peoria,  Pekin  and  Jacksonville  Railroad  Company,  under  the  act 
of  1855,  for  killing  a  cow  by  one  of  the  engines  of  that  com- 
pany. A  judgment  was  recovered  by  McIntire,  and  an  appeal 
taken  to  the  Circuit  Court  of  Mason  county.  On  a  trial  by  a 
jury,  the  plaintiff  had  a  verdict  for  twenty  dollars.  A  motion 
for  a  new  trial  was  overruled,  and  an  appeal  taken  to  this  court. 

The  points  made  here  are,  that  the  court  erred  in  giving 
plaintiff's  third  instruction,  and  in  overruling  the  motion  for  a 
new  trial. 

The  instruction  complained  of  is  as  follows  : 

"  The  jury  are  instructed  that  if  they  find  from  the  evidence, 
that  the  said  cow  or  heifer  was  killed  or  so  injured  that  it  died, 
or  was  rendered  worthless  by  the  engine  and  cars  of  the  said 
defendants,  running  on  their  said  road  in  this  county,  and  that 
said  railroad  had  been  open  for  use  for  six  months  or  more  pre- 
ceding the  said  injury  or  killing,  and  that  no  fences  suitable 
and  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from 
getting  on  to  said  railroad,  had  been,  nor  was  at  the  time  of 
the  said  injury  or  killing,  erected  on  the  sides  of  the  said  rail- 
road, and  that  such  fences  were  necessary  at  the  place  of  the 
said  injury  or  killing,  to  keep  horses  and  cattle  from  getting  on 
to  the  track  of  said  railroad,  from  the  adjoining  lands,  and  that 
said  injury  or  killing  did  not  occur  at  the  crossing  of  any 
public  road  or  highway,  nor  within  the  limits  of  any  town,  city 
or  village,  nor  at  a  greater  distance  than  five  miles  from  any 
settlement,  then  they  will  find  for  the  plaintiff,  and  assess  the 
damages  in  such  amount  as  they  from  the  evidence  shall  find 
the  said  cow  or  heifer  worth  at  the  time  of  said  injury  or 
killing." 

The  objection  made  is,  that  the  instruction  does  not  require 
the  jury  shall  fistifrom  the  evidence,  "  that  the  road  of  appellant 
had  been  open  for  use  for  six  months  or  more  preceding  the 
injury  complained  of." 

The  instruction  is  composed  of  a  single  sentence  only,  and 
the  jury  are  required  to  find  "  from  the  evidence,"  the  exis- 
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tence  of  each  fact  stated  in  it.  This  is  the  grammatical  sense 
of  the  instruction,  and  leaves  the  objection  without  any  basis 
to  support  it. 

Upon  the  other  point,  appellant  contends  a  new  trial  should 
have  been  granted  for  the  reason  that  on  the  trial  the  mere 
fact  only  of  injury  to  the  cow  was  proved  without  any  proof 
of  negligence  on  the  part  of  the  railroad  company ;  that  in  the 
absence  of  proof  of  actual  negligence,  and  reliance  had  upon 
the  act  of  1855,  it  was  necessary  for  him  to  prove  that  the  road 
had  been  open  for  use  six  months  previous  to  the  injury  com- 
plained of,  but  of  which  fact  there  was  no  proof. 

Upon  this  point  we  have  to  say,  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence.  For  aught  we  know, 
there  may  have  been  evidence  as  to  this  fact,  and  we  must 
intend  in  aid  of  the  verdict  there  was  such  evidence,  and  the 
attention  of  the  jury  was  called  to  the  fact  by  the  instruction. 
1  Ch.  PI.  319. 

There  is  no  question  made  about  the  right  of  the  plaintiff  to 
recover  in  his  own  name,  although  he  was  only  a  bailee  of  the 
property  killed.     His  right  to  sue  is  unquestionable. 

There  being  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Benjamin  Kindig,  et  ah,  Executors,  etc.,  of  Benjamin 
Kindig,  deceased. 

v. 

Anthony  C.  Deardorff,  Administrator,  etc.,  of  William 
Henry  Smith,  deceased. 

1.  Will — interpretation  of.  The  rule  is  well  settled,  when  either  real  or 
personal  estate  is  devised,  with  a  condition,  that  in  case  the  devisee  shall  die 
before  tne  age  of  twenty-one,  or  without  issue,  then  the  estate  shall  go  to  an 
ulterior  devisee,  that  the  word  "  or,"  is  to  be  construed  as  the  word  "  and," 
bo  as  to  require  both  conditions  to  concur,  in  order  to  make  the  estate  go  over. 

2.  But  if  there  is  any  thing  in  other  portions  of  the  will,  showing  that  tha 
testator  really  intended  to  use  the  word  "or"  in  its  strict  disjunctive  sense, 
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courts  ought  to  so  construe  it.    The  intent  of  the  testator  is  the  controlling 
principle. 

3.  When  A  devised  his  realty  to  B  and  C  with  a  condition  that  if  one  01 
both  die,  before  they  shall  arrive  at  the  age  of  twenty-one,  or  without  issue, 
then  the  estate  to  go  to  D ;  and  B  died  between  the  ages  of  twenty-one  and 
twenty-two,  without  issue:  Held,  that  the  word  "or"  is  to  be  construed  as 
the  word  "  and,"  and  the  legacy  became  absolute  in  B,  on  his  attaining  his 
majority. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Messrs.  Ingeksolls  &  Puterbaugh,  for  the  appellants. 

The  question  to  be  considered  in  this  case  arises  upon  the 
construction  to  be  given  to  the  will  of  Benjamin  Kindig, 
deceased,  which,  among  other  things,  is  as  follows : 

"  My  will  is,  that,  after  the  sale  of  all  my  estate,  real  and 
personal,  and  the  money  is  collected  from  the  same,  that  the 
expenses  of  administration,  and  all  legal  expenses  to  be  paid, 
and  the  balance  equally  divided  among  my  children  and  my 
two  grandchildren,  namely,  William  Henry  Smith  and  Wil- 
liam Robert  Wilson,  each  to  share  equally  in  ths  distribution 
and  entitled  to  the  same  share  as  either  of  their  mothers 
would  have  been  entitled  to  if  living.  The  money  falling  to 
the  above  named  grandchildren  shall  be,  by  my  executors, 
loaned  out  with  good  security,  and  on  such  interest  as  is 
usual  to  loan  money  upon,  until  they  shall,  respectively, 
become  of  the  age  of  twenty-one  years,  and  when  either  one 
shall  arrive  at  the  age  of  twenty-one  years  he  shall  be  entitled 
to  receive  his  share  with  the  interest,  and  in  the  same  way  with 
the  other.  Should  one  or  both  die  before  they  shall  arrive  at 
the  age  of  twenty-one,  or  either  die  without  heirs,  his  or  their 
share  shall  be  equally  divided  with  my  children,  and  the 
surviving  one  of  the  two  grandchildren,  if  any." 
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It  was  agreed  that  William  Henry  Smith  died  when  he  was 
between  twenty-one  and  twenty-two  years  of  age ;  that  he 
was  never  married,  and  died  without  issue;  that  the  several 
children  and  grandchildren  of  the  testator  are  living  ;  that 
Deardorff  is  administrator  of  W.  H.  Smith,  deceased. 

The  County  Court  ordered  that  the  executors  of  Benjamin 
Kindig,  deceased,  pay  to  Anthony  C.  Deardorff,  administrator 
of  W.  H.  Smith,  the  amount  of  the  legacy  or  devise  in  the  will 
of  said  Kindig. 

Upon  appeal  the  Circuit  Court  rendered  judgment  that  the 
said  appellants  report  to  and  settle  according  to  the  order  of 
said  County  Court  for  the  distributive  share  of  William  H. 
Smith,  deceased,  and  that  the  appellee  recover  of  the  appellants 
his  costs  in  this  behalf  expended ;  and  that  he  have  execution 
therefor.     From  this  judgment  appellants  appealed. 

It  is  an  universal  rule  in  construing  wills,  that  the  intention 
of  the  testator  must  be  the  governing  principle.  2  Jarman  on 
Wills,  523 ;  Willis  et  al.  v.  Watson,  4  Scam.  65 ;  Smythe  v. 
Taylor,  21  111.  298. 

Where  the  intention  of  the  testator  is  manifest,  there  is  no 
room  for  construction.  Bowers  v.  Porter,  4  Pick.  198,  203; 
Annable  v.  Patch,  3  Pick.  360 ;  Daws  v.  Swan,  4  Mass.  208 ; 
Parsons  v.  Winslow,  6  Mass.  169. 

It  was  the  manifest  intention  of  the  testator  in  this  case  to 
confine  his  property  to  his  blood  kin.  lie  bequeathed  all  his 
property  to  his  wife,  children  and  grandchildren,  but  should 
one  or  both  of  the  grandchildren  die  before  they  arrive  at  the 
age  of  twenty-one  years,  " or  either  die  without  heirs"  his  or 
their  share  was  to  go  to  the  survivors. 

If  the  money  is  paid  over  to  the  administrator  of  the 
deceased  grandson,  it  passes  from  the  blood  kin  altogether. 
This  clearly  was  not  the  intention  of  the  testator.  It  was  his 
intention  when  he  executed  the  will,  that  if  either  of  the 
grandsons  should  die  without  heirs,  his  share  should  be 
divided  with  his  children  and  surviving  grandson.  This  is  the 
language  of  the  will,  and  we  believe  the  court  will  so  con- 
strue it. 
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In  the  case  of  Tyson  v.  Blake,  22  IS".  Y.  (8  Smith),  558,  the 
court  held,  that  where  a  devise  of  an  estate,  reduced  to  money, 
was  to  grandchildren,  but  in  case  one  of  them  should  die  with- 
out issue,  her  share  to  go,  etc.,  that  the  second  clause  was  not  a 
limitation  of  an  absolute  gift,  but  a  qualification  of  the  previous 
phrase,  the  whole  making  a  qualified  gift.  Also  see  Jones  v. 
Miller,  13  Ind.  337;  Dooley  v.  Roll,  5  Harring.  (Del.)  405. 

Mr.  A.  C.  Roberts  and  Mr.  N.  W.  Green,  for  the  appellee. 

There  is  no  dispute  as  to  the  meaning  of  the  word  heirs,  as 
used  by  the  testator,  he  evidently  intending  issue  or  children. 

As  was  said  by  the  court  in  21  111.  298,  citing  2  Jarman, 
523,  "  it  is  an  universal  rule  in  construing  wills,  that  the  inten- 
tion of  the  testator  must  le  the  governing  principle,  and  that 
must  be  collected  upon  grounds  of  a  judicial  nature  as  dis- 
tinguished from  arbitrary  occasional  conjecture."  Or,  in  other 
words,  judicial  decisions  giving  a  construction  to  certain  words 
or  phrases  in  wills,  are  to  be  respected  and  adhered  to  as  a  rule 
and  guide.  It  has  long  been  settled  that  a  devise  of  real  estate 
to  "A"  and  his  heirs,  or  to  "A"  indefinitely,  and  in  case  of  his 
death  under  twenty-one  or  without  issue,  the  word  or  is  con- 
strued and,  consequently  the  estate  does  not  go  over  to  the 
ulterior  devisee,  unless  both  the  specified  events  happen.  1  Jar- 
man  on  Wills,  426.  This  rule  is  equally  applicable  to  real  as 
well  as  personal  property.  Ibid.  427,  and  cases  cited  ;  Jackson 
v.  Blanshan,  6  Johns.  55,  where  the  question  is  fully  discussed. 

It  was  manifestly  the  intention  of  the  testator  that  his  grand- 
son, William  Henry  Smith,  upon  arriving  at  the  age  of  twenty- 
one,  should  be  entitled  to  the  legacy,  absolutely,  and  could 
have  maintained  his  action  therefor;  the  language,  "  and  when 
either  one  shall  arrive  at  the  age  of  twenty-one  years,  he  shall 
be  entitled  to  receive  his  share,"  is  unmistakable,  and  clearly 
brings  the  subsequent  part  of  the  clause,  "  should  one  or  both 
die  before  they  shall  arrive  at  the  age  of  twenty-one,  or  either 
die  without  heirs,"  within  the  rule  of  construction  referred  to. 

Taking  the  whole  clause  together,  the  intent  of  the  testator 
was,  that  if  his  grandson  lived  to  the  age  of  twenty-one,  the 
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legacy  should  vest  in  him ;  or  if  he  died  before  that  age,  leav- 
ing children,  they  should  take ;  and  only  in  the  event  of  dying 
under  twenty-one,  without  children,  should  the  bequest  go  over 
to  the  ulterior  legatees.  None  of  the  authorities  cited  by  appel- 
lants conflict  with  the  rule  relied  on  by  appellee,  or  present  a 
case  analogous  to  this. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  petition  originally  filed  in  the  County  Court  by  the 
appellee  as  administrator  of  William  Henry  Smith  against 
the  appellants,  as  executors  of  Kindig,  to  compel  them  to  pay 
over  a  certain  sum  of  money  which  the  appellee  claimed  was 
due  to  the  estate  of  Smith  under  the  will  of  Kindig.  The 
County  Court  made  an  order,  and  on  an  appeal  to  the  Circuit 
Court  it  was  affirmed.  The  executors  of  Kindig  now  bring 
the  record  here.  The  case  turns  upon  the  construction  to  be 
given  to  the  will  of  Kindig,  which,  after  a  bequest  to  his  widow, 
and  directing  the  payment  of  his  debts,  proceeds  as  follows : 

"  My  will  is,  that  after  the  sale  of  all  my  estate,  real  and  per- 
sonal, and  the  money  is  collected  from  the  same,  that  the 
expenses  of  administration,  and  all  legal  expenses  to  be  paid, 
and  the  balance  be  equally  divided  among  my  children  and 
my  two  grandchildren,  namely,  William  Henry  Smith,  and 
William  Robert  Wilson,  each  to  share  equally  in  the  distribu- 
tion and  entitled  to  the  same  share  as  either  of  their  mothers 
would  have  been  entitled  to  if  living.  The  money  falling  to 
the  above  named  grandchildren  shall  be,  by  my  executors, 
loaned  out,  with  good  security,  and  on  such  interest  as  is 
usual  to  loan  money  upon,  until  they  shall,  respectively, 
become  of  the  age  of  twenty-one  years,  and  when  either  one 
shall  arrive  at  the  age  of  twenty-one  years  he  shall  be  entitled 
to  receive  his  share  with  the  interest,  and  in  the  same  way 
with  the  other.  Should  one  or  both  die  before  they  shall 
arrive  at  the  age  of  twenty-one,  or  either  die  without  heirs, 
his  or  their  share  shall  be  equally  divided  with  my  children 
and  the  surviving  one  of  the  two  grandchildren,  if  any." 
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It  is  admitted  that  William  Henry  Smith  died  without  issue, 
unmarried,  and  between  twenty-one  and  twenty-two  years  of 
age.  The  question  is,  whether  his  personal  representatives  are 
entitled  to  the  legacy,  or  whether,  under  the  last  clause  of  the 
will,  it  goes  to  the  persons  named  therein. 

The  rule  has  been  long  and  very  firmly  settled,  that  where 
either  real  or  personal  estate  is  devised,  with  a  condition  that 
in  case  the  devisee  shall  die  before  the  age  of  twenty-one,  or 
without  issue,  then  the  estate  shall  go  to  an  ulterior  devisee, 
the  word  "or"  is  to  be  construed  as  the  word  "and,"  so  as  to 
require  both  conditions  to  concur  in  order  to  make  the  estate 
go  over.  The  rule  is  thus  expressed  by  Jarman,  on  page  443 
of  his  first  volume  :  "  It  has  been  long  settled  that  a  devise  of 
real  estate  to  A  and  his  heirs,  and  in  case  of  his  death  under 
twenty-one  or  without  issue,  over,  the  word  *  or '  is  to  be  con- 
strued '  andf  and  consequently  the  estate  is  not  to  go  over  to 
the  ulterior  devisee  unless  both  the  specified  events  happen." 
After  stating  that  the  rule  is  founded  on  the  fact  that  it  substi- 
tutes a  reasonable  for  a  most  unreasonable  scheme  of  disposition, 
the  author  adds  that  "  the  rule  is  equally  applicable  to  bequests 
of  personalty  ;  and  therefore,  in  the  case  of  a  legacy  to  A,  and 
in  case  of  his  death  under  age,  or  without  issue,  to  B,  it  is  not 
to  be  doubted  that  A  would  retain  the  legacy  unless  he  died 
under  age  and  without  leaving  issue  at  his  decease."  The 
numerous  cases  in  the  English  courts  in  which  this  rule  has 
been  applied  are  cited  by  Jarman,  and  it  is  not  necessary  to 
quote  them  here.  The  same  question  arose  in  Jacltson  v.  Blan- 
shan,  6  Johns.  55.  Chief  Justice  Kent,  in  giving  the  opinion 
of  the  court,  reviews  the  English  cases  and  says  that  the  con- 
troversy on  the  construction  of  these  words  in  a  will,  which  had 
been  made  the  subject  of  contention  for  two  centuries  and  a 
half  in  Westminster  Hall,  must  now  be  considered  as  forever 
closed.  He  adds,  "it  is  important,  when  a  question  of  this 
kind  has  become  once  settled  (and  it  is  almost  immaterial 
which  way),  that  it  shall  not  be  disturbed,  for  it  grows  into  a 
landmark  of  property." 

20— 39th  III. 
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Although  this  rule  seems  at  first  blush  to  require  a  departure 
from  the  natural  meaning  of  the  language  used,  yet  in  most 
cases  its  application  accomplishes  the  real  intent  of  the  testa- 
tor. If  there  is  any  thing  in  other  portions  of  a  will  indicating 
thai  the  maker  really  intended  to  use  the  word  "  or  "  in  its 
strict  disjunctive  sense,  courts  ought  not  to  apply  this  canon  of 
interpretation.  The  intent  of  the  testator  is,  after  all,  the  con- 
trolling principle,  and  it  is  only  because  courts  have  supposed 
by  this  rule  they  best  accomplished  that  intent,  that  the  rule 
has  been  adopted.  In  the  case  before  us,  for  example,  it  can 
hardly  be  supposed  that  a  testator,  in  providing  for  all  his  chil- 
dren and  grandchildren,  would  have  allowed  his  bounty  to  be 
controlled  by  so  frivolous  and  capricious  a  consideration  as 
whether  the  issue  of  his  legatee  were  born  before  or  after  the 
legatee  attained  his  majority.  Yet,  unless  we  read  "  and  "  in 
place  of  "  or,"  if  William  Henry  Smith  had  married  and  died 
before  attaining  the  age  of  twenty-one,  leaving  children,  such 
children  would  not  have  taken  under  the  will,  though  the  same 
children  would  have  taken  had  their  father  survived  until  he 
became  of  age  and  then  died.  Such  a  discrimination  would 
be  so  unreasonable  that  we  cannot  suppose  it  was  the  intent  of 
the  testator  to  make  it.  Besides,  why  should  he  have  directed 
the  legacy  to  be  paid  over  to  Smith  on  his  attaining  his  major- 
ity unless  he  intended  that  it  should  become,  at  that  time, 
absolutely  his  ?  If  he  had  intended  it  should  not  vest  until  the 
birth  of  children,  would  he  not  have  directed  that  it  should  not 
be  paid  until  the  happening  of  such  contingency  ?  If  it  was 
not  intended  to  become  the  absolute  property  of  the  legatee 
on  his  arriving  at  full  age,  then  only  the  accruing  interest 
should  have  been  paid  over  to  Smith  after  that  time,  and  the 
principal  kept  until  the  birth  of  issue,  where  it  could  be 
reached  by  the  ulterior  legatee.  And  if  the  testator  had  not 
intended  the  legacy  to  vest  absolutely  on  Smith's  attaining  his 
majority,  he  certainly  would  not  have  directed  it  to  be  paid 
without  security,  and  thereby  placed  in  jeopardy.  In  order  to 
make  the  different  provisions  of  the  will  consistent  with  each 
other,  and  to  avoid  a  construction  which  would  impute  to  the 
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testator  a  very  unreasonable  and  therefore  improbable  intent, 
we  must  hold  that  the  title  to  the  legacy  became  absolute  in 
William  Henry  Smith  on  his  attaining  his  majority,  and  should 
now  be  paid  over  to  his  administrator. 

Decree  affirmed. 


Marshall  P.  Ayers  et  al. 

v. 
William  J.  Metcalf  et  al. 

1.  Instruction — should  leave  the  facts  to  the  jury.  An  instruction  which 
takes  away  from  the  jury  the  consideration  of  testimony  properly  before  them, 
is  erroneous. 

2.  Evidence — agreement  to  pay  interest,  by  what  character  of  evidence  to  be 
proven.  The  statute  authorizes  parties  to  contract  for  the  payment  of  interest, 
and  a  contract  for  that  purpose,  like  any  other  lawful  agreement,  may  be 
proven  by  positive  or  circumstantial  evidence. 

3.  A  promise  to  pay  interest  may  be  inferred  from  the  particular  mode  of 
dealing  between  the  parties,  or  from  the  usages  of  trade  governing  the  busi- 
ness in  which  the  parties  were  engaged. 

4.  So  where  it  appeared  that  a  party  arranged  with  his  banker  to  overdraw 
his  account,  and  did  overdraw;  and  that  on  previous  occasions,  he  had,  on 
making  settlements  with  his  banker,  paid  interest  upon  amounts  overdrawn, 
these  are  circumstances,  in  connection  with  the  fact  that  the  party  advancing 
the  money  was  a  banker,  engaged  in  loaning  money  for  a  profit,  proper  to  be 
considered  by  a  jury,  in  determining  whether  there  was  an  agreement  to  pay 
interest  on  the  sums  overdrawn  in  the  particular  instance. 

5.  Admissions — what  weight  they  are  entitled  to.  Admissions  are  not  neces- 
sarily conclusive  upon  the  party  calling  for  them ;  they  should  be  considered 
and  weighed  by  the  jury  precisely  as  other  evidence. 

6.  Jurors — who  may  excuse  them  from  attendance.  A  sheriff  has  no  power 
to  excuse  any  of  the  members  of  a  regular  panel  of  jurors ;  that  is  the  province 
of  the  court  alone.  And  should  a  sheriff  assume  to  do  so,  the  irregularity 
should  be  promptly  checked. 

7.  Same — effect  of  such  action  of  the  sheriff.  But  the  simple  fact  that  a  sheriff 
has,  without  authority,  excused  jurors  who  have  been  regularly  selected,  from 
attendance,  will  not  warrant  the  conclusion  that  his  motives  were  corrupt,  or 
that  the  parties  were  prejudiced  by  his  action. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

This  was  an  action  in  assumpsit,  commenced  in  the  Morgan 
Circuit  Court,  against  the  defendants,  to  recover  the  sum  of 
$11,695.46,  claimed  by  the  appellants  to  be  due  to  them,  for 
money  advanced  to  appellees,  by  appellants,  as  bankers,  at 
different  times.  A  bill  of  items  was  filed,  the  first  item  in 
which  showed  a  balance  due  April  1,  1865,  of  $4,834.97,  and 
continued  down  to  June  17,  and  including  an  item  of  July  8, 
1865,  of  interest  on  account  to  date,  $289.52.  In  July,  1865, 
appellants  sued  out  an  attachment  in  aid  of  their  suit,  which 
was  levied  on  the  property  of  the  defendants.  The  cause  was 
tried  by  a  jury,  who  returned  a  verdict  for  the  defendants,  for 
$4,043.67.  A  motion  for  a  new  trial  was  made,  which  the 
court  overruled,  and  rendered  a  judgment  on  the  verdict,  where- 
upon the  plaintiffs  appealed  to  this  court.  The  questions  pre- 
sented for  the  consideration  of  this  court  are  fully  stated  in  the 
opinion. 

Messrs.  Morrison  &  Epler  and  Mr.  H.  E.  Dummer,  for 
the  appellants. 

Mr.  Albert  G.  Burr,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellants  insist  that  a  portion  of  the  instructions  given  for 
appellees  were  erroneous,  and  misled  the  jury  in  finding  their 
verdict.  The  first  of  their  instructions,  and  which  is  com- 
plained of,  is  this : 

"  The  court  instructs  the  jury,  for  the  defendants,  that  if 
they  believe  from  the  evidence  that  defendants  have  deposited 
with  plaintiffs,  from  time  to  time,  during  the  course  of  business 
transactions  between  them,  more  money  than  they  have  received 
from  plaintiffs,  the  pleadings  in  the  case  authorize  and  require 
the  jury  to  find  a  verdict  for  the  defendants  for  such  excess  of 
deposits  over  and  above  checks  and  drafts  proven." 
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It  was  claimed  on  the  trial  below  by  appellants  that  appellees 
owed  them  for  money  overdrawn  on  checks  and  drafts,  as  well 
as  interest  accrued  upon  such  overdrafts,  and  for  money  paid 
express  charges  in  money  sent  them.  The  evidence  tended  to 
prove  these  charges,  and  the  instructions  should  have  left  the 
jury  to  determine  from  the  evidence  whether  these  charges  had 
been  sustained  by  the  proof.  There  was  also  evidence  that,  on 
previous  settlements  between  the  parties,  appellants  had  charged 
and  appellees  had  paid  interest  on  overdrafts  of  money  by 
appellees.  The  bill  of  particulars  in  this  case  claimed  such 
interest,  and  items  for  money  paid  on  express  packages.  The 
third  and  fourth  counts  of  appellants'  declaration  also  claim 
interest  on  money  advanced  to  appellees.  This  instruction 
excludes  these  charges  from  the  consideration  of  the  jury,  as  it 
directs  them  to  find  for  appellees  the  excess  of  their  deposits 
over  and  above  the  drafts  and  checks  drawn  by  them  on 
appellants. 

If  the  jury  obeyed  this  instruction,  and  we  presume  they 
did,  they  allowed  no  item  for  interest  or  money  paid  on  pack- 
ages sent  or  received  by  express,  however  well  they  may  have 
been  satisfied  that  such  charges  were  proved.  The  evidence 
under  the  pleadings  was  before  them,  and  they  should  have 
been  permitted  to  consider  it  and  find  their  verdict  upon  it. 
The  court  therefore  erred  in  taking  the  evidence  on  these  items 
from  their  consideration. 

In  actions  ex  contractu,  the  statute  has  authorized  the  parties 
to  contract  for  the  payment  of  interest.  And  when  such  a 
contract  has  been  entered  into  by  parties,  like  any  other  lawful 
agreement,  it  may  be  proved  by  positive  or  circumstantial  evi- 
dence. A  promise  to  pay  interest  may  be  inferred  from  the 
particular  mode  of  dealing  between  the  parties,  or  from  the 
usages  of  trade  governing  the  business  in  which  the  parties 
were  engaged.  Sommers  v.  Clarke,  13  111.  544 ;  Hitt  v.  Allen, 
13  111.  592.  When  circumstantial  evidence  is  resorted  to  for 
the  purpose  of  proving  an  agreement  to  pay  interest,  it  should 
be  of  the  weight  which  at  least  preponderates  fairly  in  favor 
of  the  agreement.     In  this  case  the  evidence  shows  that  appel- 
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lees  made  arrangements  with  appellants  to  overdraw  their 
deposit  account,  and  that  they  did  so ;  and  it  also  appears  that 
when  they  had  previously  overdrawn  their  account,  on  a  settle- 
ment, they  had  allowed  appellants  interest  on  the  amount  thus 
advanced.  These  were  circumstances  proper  for  the  considera- 
tion of  the  jury  in  connection  with  the  fact  that  appellants  were 
bankers  engaged  in  loaning  money,  in  buying  and  selling 
exchange,  and  in  discounting  notes,  as  a  business  and  for  profit, 
and  to  say  whether  it  proved  an  agreement  to  pay  interest  on 
money  advanced  appellees  by  appellants. 

The  next  instruction  which  we  deem  it  necessary  to  discuss 
is  the  ninth  in  the- series  given  for  appellees,  and  is  this : 

"  That  if  the  plaintiffs  have  introduced  before  the  jury  the 
statements  of  defendant  >,  or  either  of  them,  as  to  the  questions 
in  controversy,  then  such  statements  so  proven  are  binding 
upon  the  plaintiffs,  and  are  conclusive  evidence  upon  such 
points,  except  as  far  as  explained  or  contradicted  by  other  com- 
petent evidence  in  the  case." 

This  instruction  fails  to  state  the  law  with  accuracy.  It 
informs  the  jury  that  the  admissions  of  a  party,  when  proved, 
are  conclusive  evidence  on  the  points  to  which  they  relate, 
unless  explained  or  contradicted  by  other  evidence  in  the  case. 
Admissions  when  proved  to  have  been  made  are  before  the 
jury  to  be  considered  and  weighed  precisely  as  other  evidence. 
Admissions  may  be  so  inconsistent  and  contradictory  or  so 
improbable,  that  no  sensible  man  could  regard  them  as  being 
true.  Admissions  too  are  made  under  a  variety  of  circum- 
stances which  add  to  or  detract  from  their  value  as  evidence. 
When  a  party  is  informed,  and  in  view  of  all  the  circumstances 
makes  an  admission  which  is  opposed  to  his  interest,  such 
admission  is  of  the  highest  character  of  proof  when  clearly 
proved  by  persons  understanding  and  remembering  what  was 
said.  But  admissions  casually  made,  or  made  without  a  knowl- 
edge of  the  real  facts  upon  which  they  are  based,  if  worth 
any  thing,  are  of  little  value  in  ascertaining  truth.     The  design 
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of  all  evidence  being  the  attainment  of  truth,  admissions  should 
be  left  to  the  jury  to  give  them  the  degree  of  weight  which 
they  believe  tliey  deserve.  It  not  unfrequently  occurs,  that 
admissions  are  in  themselves  inconsistent  or  contradictory,  and 
in  such  a  case  it  is  not  true  to  say  that  they  are  conclusive, 
unless  rebutted  or  explained  by  other  evidence.  In  such  a  case 
it  is  the  province  of  the  jury  to  receive  such  portions  as  they 
believe,  and  reject  such  portions  as  they  may  think  are  untrue. 
Because  a  man  admits  a  fact  which  is  obviously  true,  there  is 
no  reason  why  a  jury  should  be  required  to  believe  another 
which  is  manifestly  untrue,  because  it  was  made  in  the  same 
conversation. 

It  was  also  insisted  that  the  court  should  have  granted  a  new 
trial,  because  the  sheriff  excused  a  portion  of  the  regular  panel 
of  jurors,  summoned  for  the  week  this  case  was  tried,  in  the 
court  below.  Whether  such  action  on  the  part  of  that  officer 
will  raise  a  presumption,  that  it  was  done  to  prejudice  the  par- 
ties litigating  in  the  Circuit  Court,  must  depend  upon  other 
circumstances.  If  it  appeared  that  he  was  unfriendly  with  a 
party  having  a  case  in  court,  or  if  he  evinced  an  interest  in  the 
result  of  a  suit  in  court,  it  might  be  inferred  that  his  interference 
with  the  regular  course  of  justice,  was  for  improper  purposes. 
But  we  are  not  warranted,  from  the  simple  fact  that  he,  with- 
out any  authority,  excused  jurors  from  attendance,  in  con- 
cluding that  his  motives  were  corrupt,  or  that  the  parties 
were  prejudiced  by  his  action.  It  is  true  that  the  legislature 
have  devolved  the  duty  of  selecting  the  panels  of  petit  and 
grand  jurors  on  the  County  Court,  or  in  counties  acting  under 
the  township  organization  law,  upon  the  board  of  supervisors, 
and  when  these  officers  have  selected  the  persons  to  serve  aa 
jurors,  the  Circuit  Court  can  alone,  under  our  statute,  excuse 
them  from  attendance.  Nor  has  the  sheriff,  on  his  own  mere 
motion,  the  right  to  summon  others  to  attend.  The  statute  has 
delegated  that  power  also  to  the  judge,  who  is  authorized  to 
require  the  sheriff  to  summon  from  the  bystanders  a  sufficient 
number  to  fill  an  incomplete  panel.  And  it  is  alone  by  virtue 
of  this  authority  that  the  sheriff  can  summon  talesmen. 
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When  the  legislature  have,  for  wise  considerations,  prescribed 
the  mode  in  which  justice  shall  be  administered,  it  is  not  for 
other  departments  of  government,  or  for  officers  of  any  grade, 
to  substitute  a  different  mode,  because  they  may  believe  it  the 
better,  or  because  it  may  better  suit  their  convenience.  The  law 
should  be  administered  as  it  is  enacted.  And  Circuit  Courts 
should,  when  such  irregularities  do  occur,  promptly  check 
the  practice.  When  the  parties  litigating  in  the  courts  know 
that  the  law  has  been  observed  in  all  of  its  parts,  they  more 
readily  submit  to  the  result,  although  they  may  feel  that  they 
have  not  obtained  strict  justice  according  to  their  views,  than 
when  they  know  that  the  law  has  not  been  observed.  If  a 
sheriff  may  excuse  a  portion  of  the  panel,  why  may  he  not 
excuse  the  whole  panel,  and  in  this  manner  prevent  a  trial  by 
the  persons  legally  designated  for  the  purpose?  Such  an 
assumption  of  power  on  the  part  of  a  sheriff  would  strike  all 
persons  as  being  wholly  unwarrantable,  and  still,  in  principle, 
it  is  the  same,  only  differing  in  degree. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


The  American  Express  Company 

v. 

Solomon  Gr.  Lesem  et  al. 


1.  Express  COMPANIES — their  liability  under  a  "0  0.  D."  and  herein  of  parol 
evidence  in  respect  thereof.  When  an  express  company  gives  a  receipt  for  a  pack- 
age for  transportation,  in  which  the  letters  C.  O.  D.  are  used,  and  a  certain  sum 
is  also  stated  in  connection  therewith,  in  a  suit  against  the  company  by  the 
consignor  to  recover  the  value  of  the  package,  which  was  delivered  to  the  con- 
signee without  the  amount  being  collected,  parol  evidence  is  admissible  to 
prove  the  meaning  of  those  letters. 

2.  And  if  an  express  company,  or  other  common  earner,  resort  to  enigmas 
in  the  conduct  of  their  business  they  shall  not,  alone,  be  permitted  to  afford 
the  solutions. 
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3.  But  it  is  not  competent,  in  such  case,  for  the  company  to  prove  by  parol 
that  goods  which  had  on  prior  occasions  been  sent  by  the  same  consignor  to 
the  same  consignee,  and  the  receipt  given  therefor  using  the  same  letters,  were 
delivered  to  the  consignee  without  payment  being  first  required,  upon  an 
understanding  to  that  effect  between  him  and  the  consignor,  as  such  an 
arrangement  in  regard  to  prior  transactions  did  not  preclude  the  company  from 
contracting  not  to  deliver  the  goods  until  the  money  was  paid,  and  such  proof 
would  change  the  legal  import  and  effect  of  the  written  contract,  which  cannot 
be  done  by  parol. 

4.  In  this  case,  which  was  of  the  character  mentioned,  the  agent  of  the 
company  testified  that  the  letters  "  C.  0.  D."  meant  that  the  company  was  to 
collect  of  the  consignee,  on  delivery,  the  amount  due  from  him,  and  marked  on 
the  package,  and  to  return  such  amount  to  the  consignor.  "  And  this,"  the 
court  say,  "  is  the  experience  of  the  whole  business  community  employing  such 
an  agency."  "  The  letters  are  the  initials,  and  so  understood,  of  the  words 
'collect  on  delivery,'  and  this  undertaking,  by  those  letters,  the  company 
assumed,  and  they  must  be  held  to  a  strict  performance  thereof." 

5.  Pleading — necessity  of  averring  the  meaning  of  characters  or  letters.  la 
order  to  introduce  parol  proof  in  what  sense,  characters  or  letters  which  have 
not  acquired  a  legal  signification,  are  used  in  a  particular  trade  or  business,  it 
is  necessary,  in  a  suit  brought  upon  a  contract  embodied  in  such  letters  or 
characters,  to  aver  in  the  declaration  that  they  are  so  used. 

6.  Agent  of  an  express  company — how  far  he  may  bind  his  principal.  An 
express  company  is  bound  by  all  the  acts  of  its  agents  done  in  the  regular 
course  of  its  business. 

7.  So  where  the  agent  gives  a  receipt  for  goods  for  transportation,  in  which 
the  letters  *'  C.  0.  D."  are  used,  the  company  is  bound  by  the  contract. 

8.  Payment — application  of.  When  an  express  company  delivered  goods  to 
a  consignee,  which  were  required  to  be  paid  for  before  delivery,  receiving  only 
part  payment,  but  remitted  the  portion  so  paid  to  the  consignor,  the  consignor 
has  no  right  to  apply  such  payment  on  other  indebtedness  due  him  from  the 
consignee,  but  must  credit  it  to  the  company. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  case  is  fully  stated  in  the  opinion  of  the  Court. 

Mr.  N.  Bushnell,  for  the  appellant. 

Upon  the  principal  question,  the  counsel  made  the  following 
points : 
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This  was  an  action  of  assumpsit  brought  in  the  court  below, 
by  Lesem  &  Brother,  against  the  American  Express  Company, 
to  recover  the  value  of  a  box  of  goods  delivered  to  the  company 
by  the  plaintiffs,  at  Quincy,  Illinois,  as  is  alleged,  to  be  from 
thence  transported  to  Stewartsville,  Mo.  The  alleged  ground 
of  recovery  is,  that  the  company  delivered  the  goods  to  the  con- 
signee without  collecting  from  him  the  value  thereof,  as  it  is 
claimed  they  were  bound  to  do  under  their  contract  embodied 
in  the  following  receipt : 


•) 


"  American  Express  Company. 
"  December  26,  1863. 

"  Received  of  S.  J.  Lesem  &  Bro.,  1  box,  said  to  contain  D. 
G.  &  cloths,  valued  at  356.34,  marked  W.  C.  T.  Davidson  & 
Co.,  Stewartsville,  Mo.,  which  we  undertake  to  forward  to  the 
nearest  point  of  destination  reached  by  this  company,  subject 
expressly  to  the  following  conditions,  namely  :  This  company 
is  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
forwarders  only,  nor  for  any  loss  or  damage,  by  fire,  by  the 
dangers  of  navigation,  by  the  act  of  God,  or  of  the  enemies  of 
the  government,  the  restraints  of  governments,  mobs,  riots, 
insurrections,  pirates,  or  from  or  by  reason  of  any  of  the 
hazards  or  dangers  incident  to  a  state  of  war,  nor  shall  this  com- 
pany be  liable  for  any  default  or  negligence  of  any  person,  cor- 
poration or  association,  to  whom  the  above  described  property 
shall  or  may  be  delivered  by  this  company,  for  the  performance 
of  any  act  or  duty  in  respect  thereto,  at  any  place  or  point  off 
the  established  routes  or  lines  run  by  this  company,  and  any 
such  person,  or  corporation  or  association,  shall  be  deemed  and 
taken  to  be  the  agent  of  the  person,  corporation  or  association, 
from  whom  this  company  received  the  property  above  described ; 
nor  shall  this  company  be  liable  for  any  loss  or  damage  of  any 
box,  package  or  thing,  for  over  $50,  unless  the  just  and  true 
value  thereof  is  herein  stated ;  nor  upon  any  property  or  thing 
unless  properly  packed  and  secured  for  transportation ;  nor 
upon  any  fragile  fabrics,  unless  so  marked  upon  the  package 
containing  the  same ;   nor  upon  any  fabrics  consisting  of  or 
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contained  in  glass.      The  party  accepting  this  receipt  hereby 
agrees  to  the  conditions  herein  stated. 

"  For  the  proprietors,  J.  H.  DURFEE,  Agent. 

"  356.34.     C.  O.  D." 

The  plaintiffs  recovered  a  juagment,  from  which  the  com- 
pany took  this  appeal. 

On  the  trial  below  the  agent  of  the  company  testified  on 
behalf  of  the  plaintiff,  that  the  letters  "C.  O.  D."  meant  that 
the  company  was  to  collect  of  the  consignee  on  delivery,  the 
amount  due  from  him,  and  marked  on  the  package,  and  to 
return  such  amount  to  the  consignor. 

I  insist  this  evidence  was  not  admissible. 

The  enigma  0.  O.  D,  is  legally  incapable  of  explanation  by 
parol.  It  constitutes  a  new  Sphinx  riddle,  and  there  is  no  rule 
of  law  by  which  any  modern  ^Edipus  can  be  allowed  to  solve 
it.  There  are  certain  customary  abbreviations  which  the  law 
takes  notice  of  and  which  need  no  explanation.  They  create 
no  ambiguity,  legal  or  actual.  There  are  also  words  and 
phrases  which  have  a  peculiar  meaning  under  certain  circum- 
stances, or  when  applied  to  particular  subjects,  and  these  may  be 
explained  by  parol  proof;  for  the  ambiguity  is  latent,  and  being 
created  by  evidence  of  extrinsic  circumstances,  may  be  removed 
by  the  same  kind  of  evidence.  Words  or  phrases  may  also 
have  a  peculiar  meaning  in  a  contract,  arising  from  its  subject- 
matter,  the  situation  of  the  parties  and  surrounding  circum- 
stances, and  they  may  in  like  manner  be  explained  by  extrinsic 
proof  of  the  facts  which  characterize  this  peculiar  meaning. 
But  here,  these  letters  form  no  abbreviation  recognized  by  law. 
They  are  not  shown  to  have  any  technical  meaning  as  applied 
to  the  subject-matter  of  this  contract ;  or  to  have  any  known 
meaning  in  common  use ;  or  to  relate  to,  or  to  be  in  use  in  any 
art,  trade,  calling  or  business ;  not  even  in  the  special  business 
of  the  defendant  express  company ;  or  that  the  defendant  at 
any  time,  in  any  contract,  before  or  since,  or  that  any  other 
person,  at  any  time,  in  any  contract  with  the  defendant,  before 
or  since,  ever  used  these  letters  as  abbreviations,  or  to  in  an  " 
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manner  express  the  terms  of  a  contract,  or  for  any  other  pur- 
pose. These  letters  stand,  not  in  the  body  but  at  the  foot  of 
the  contract,  simply  as  three  plain,  unintelligible  letters  of  the 
alphabet,  in  their  juxtaposition  unknown  to  the  law  or  to  any 
common  or  special  usage  ; — constituting,  if  any  thing,  a  plain, 
naked,  patent  ambiguity,  incapable  of  explanation  by  the  rules 
of  law.  If,  however,  they  have  any  meaning  in  this  contract, 
and  were  capable  of  explanation,  the  plaintiff  should  have 
brought  himself  within  the  rule  which,  in  exceptional  cases, 
permits  words  and  phrases  in  a  written  contract  to  be  explained 
by  parol  testimony.  Nothing  of  this  sort  was  done,  or  even 
attempted.  Durfee's  evidence  to  explain  their  meaning  should 
not,  therefore,  except  in  connection  with  other  appropriate  evi- 
dence, have  been  received.  And  though  received,  as  it  seems 
to  have  been,  without  objection,  yet  in  point  of  law  it  is  no 
evidence  and  is  entitled  to  no  weight  as  evidence ;  both  for  the 
reason  that  the  thing  sought  to  be  explained  is  unexplainable 
by  parol,  and  that  no  amount  of  parol  evidence  can  legally 
explain  it;  and  because  if  it  is  legal  and  competent  evidence, 
as  far  as  it  goes,  and  is  to  be  weighed  as  such,  it  is  legally 
insufficient  to  explain  it ;  for  the  reason  that  it  gives  none  of 
the  extrinsic  facts  out  of  which  and  by  which  only  can  the 
explanation  by  any  legal  method  arise  or  be  made.  1  Bouv. 
Law  Diet.  74— " Ambiguity "  ;  McAvoy  v.  Long,  13  111.  147; 
Broadwell  v.  Broadwell,  1  Gilm.  600 ;  Weed  v.  Hdbbs,  2  Scam. 
297 ;  Doyle  v.  Teas,  4  Scam.  202,  253,  257 ;  Lane  v.  Sharp,  3 
Scam.  567;  Barrett  v.  Stow,  15  111.  423;  Maxey  v.  Clabaugh, 
1  Gilm.  26;  Eaton  v.  Smith,  20  Peck,  150 ;  Peisch  v.  Dickson, 
1  Mason  C.  C.  9 ;  Paston  v.  Toft,  22  111.  366 ;  Hartwell  v. 
Oamman,  2  Stork.  Ch.  128 ;  Lett  v.  Horner,  5  Black.  296 ;  The 
Richmond  Trading  Go.  v.  Farquar,  8  Black.  89 ;  Hodges  v. 
King,  7  Met.  583,  586;  McGullough  v.  Wainright,  14  Penn. 
173 ;  Fish  v.  Hublard,  21  Wend.  651. 

These  cases  show  the  application  of  the  rules  of  law  by  which 
parol  evidence,  to  explain  the  meaning  of  the  parties  to  a  writ- 
ten contract,  is  admitted  or  excluded  in  nearly  every  variety  of 
case.     Whenever  admitted,  it  is  only  on  proof  extrinsic  and 
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concurring  circumstances  which  may  serve  to  explain  the  doubt 
created  by  extrinsic  proof.  In  this  case  the  ambiguity  is  patent, 
and  no  parol  proof  should  have  been  received;  and,  being 
received,  it  can  have  no  weight  as  evidence,  for  the  reason  that 
the  explanation  of  the  contract  sought  to  be  made  is  not  legally 
capable  of  explanation  by  parol ;  or  if  capable  of  such  explana- 
tion, it  can  only  be  done  by  proof  of  any  extrinsic  facts  which 
may  serve  to  explain  it.  It  is  the  extrinsic  facts  proved  which 
must  make  the  explanation,  and  not  the  mere  naked  opinion  of 
a  witness.  Here  no  facts  are  proved.  We  have  merely  the 
opinion  of  Durfee.  This  is  to  make  a  witness  usurp  the  prov- 
ince of  the  jury,  whose  province  it  is,  in  view  of  all  the  extrinsic 
circumstances  proved,  to  find,  under  the  directions  of  the  court, 
what  the  parties  meant  by  these  letters ;  the  meaning  of  which 
depends  upon  a  mixed  question  of  law  and  fact.  McCullough 
v.  Wainright,  14  Penn.  173 ;  Fowle  v.  Bigelow,  10  Mass.  379, 
383,  384. 

Where  words  are  abbreviated  in  a  written  instrument  it  may 
be  shown  by  parol  proof  what  word  the  abbreviation  stands  for, 
for  the  purpose  of  identifying  the  instrument,  but  not  for  the 
purpose  of  giving  it  a  construction.  Here  it  is  sought  to 
explain  these  letters,  not  only  for  the  purpose  of  giving  a  con- 
struction to  the  instrument,  but  for  the  purpose  of  creating  a 
contract.  Almost  the  entire  contract,  three  out  of  its  four 
essential  terms,  as  alleged  in  the  declaration,  and  the  very  clause 
of  it  of  which  special  violation  is  charged,  are  sought  to  be 
manufactured  by  this  parol  explanation.  Rite  v.  The  State,  9 
Yerg.  357,  381;  Rives  v.  Marrs,  25  111.  316,  317;  Speer  v. 
Craig,  22  111.  433. 

But,  in  another  point  of  view,  treating  Durfee's  evidence  on 
this  point  as  competent  and  legally  effective,  so  far  as  it  goes, 
it  still  proves  nothing  in  respect  to  the  terms  of  this  contract. 
He  says  these  letters  mean  certain  things.  To  whom  do  they 
mean  those  things  %  Do  the  express  company  understand  them 
to  mean  that  ?  Do  S.  J.  Lesem  &  Brother  understand  them  to 
mean  that  ?  Did  both  parties  at  the  time  this  written  instru- 
ment was  signed,  understand  them  to  mean  that  ?     For  if  both 
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parties  did  not  so  understand  them  at  that  time  they  mean 
nothing  in  this  contract.  The  witness  neither  says  this,  nor 
any  of  these  things,  nor  any  thing  like  them,  or  any  of  them. 
Suppose  that  instead  of  this  C.  O.  D.  there  were  placed  at  the 
foot  of  a  contract  some  Hebrew  characters  or  Sanscrit,  or 
Egyptian  hieroglyphics,  and  a  witness  is  called  who  states  that 
those  characters  or  hieroglyphics  mean  certain  things,  that  prop- 
erly translated  they  will  express  those  things ;  would  not  the 
question  at  once  arise  to  whom  untranslated,  do  they  mean 
those  things? — to  the  scholar  who  can  translate  themf —  or  to 
the  plain  farmer  who  made  the  contract,  and  who  can  perhaps 
with  difficulty  read  plain  English,  much  less  Hebrew,  or 
Sanscrit,  or  hieroglyphics  ?  If  a  party  was  sought  to  be  charged 
on  such  characters,  should  we  not  first  of  all  desire  to  know 
what  the  parties  used  them  for  ? — what  meaning  they  attached 
to  them  ? — whether  the  parties,  both  parties,  agreed  as  to  their 
meaning  ? — and  whether  they  contracted  with  reference  to  that 
meaning  as  a  part  of  their  contract  ?  And  yet  here  stand  these 
three  capitals  at  the  foot  of  this  receipt,  so  placed  that  the 
jargon  of  no  Tartar  or  Choctaw  nation  can  be  more  unintelli- 
gible, while  there  is  not  a  word  or  syllable  in  the  evidence  to 
show  why,  or  for  what  purpose  they  are  there  ;  or  when,  or  by 
whom,  or  by  whose  direction  they  were  placed  there;  or 
whether  they  were  there  when  the  paper  was  signed ;  or, 
if  so,  whether  the  parties  attached  any  and  what  meaning  to 
them  ;  or  contracted  with  reference  to  that  meaning  as  a  part 
of  their  contract ;  or  as  to  what  that  meaning  was  as  under- 
stood by  the  parties,  both  parties,  at  the  time.  Durfee,  the 
witness,  testifying  in  the  present  tense  more  than  fifteen  months 
after  this  receipt  was  given,  says  those  letters  "mean"  so  and 
so.  I  ask  to  whom  do  they  mean  this  ? — when  did  they  get 
this  meaning  ?  Between  what  parties  did  they  get  it  ?  Did 
they  get  it  between  these  parties  ?  In  what  art,  trade,  or  busi- 
ness, or  in  respect  to  what  subject-matter  do  they  mean  this  ? 
What  do  they  mean  on  that  paper  f  If  they  were  there  when 
the  instrument  was  made,  what  do  they  mean  on  it? — and 
what  meaning  did  the  parties,  each   and  both  of  them,  attach 
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to  those  letters,  at  the  time,  as  they  stand  there  in  all  their 
naked  nothingness  ?  When  sought  to  be  charged  on  such  a 
pretense  as  this,  a  party  has  the  right — the  law  gives  him  the 
right — the  court  will  protect  him  in  the  right — to  require 
the  strictest  and  the  most  unmistakable  proof  of  every  item 
which  goes  to  make  up  the  charge.  They  require  and  will 
require  no  common  certainty,  but  certainty  to  every  intent.  A 
cross,  a  circle,  or  a  straight  line,  even,  placed  on  the  margin,  or 
at  the  foot  of  a  paper,  can  just  as  readily  be  converted  into  a 
written  contract  by  parol  proof,  as  can  these  three  capitals  into 
the  contract  alleged  in  the  first  count.  If,  indeed,  a  written 
contract  can  be  made  by  parol,  this  seems  to  be  the  best  speci- 
men soon  likely  to  occur  in  which  to  try  the  experiment ;  and 
if  this  attempt  shall  succeed  on  this  evidence,  Gallileo,  it  would 
6eem  to  me,  could  have  desired  no  better  evidence  that  the 
world  does  move. 

See  authorities  already  referred  to  under  this  head. 

We  respectfully  insist,  therefore,  that  giving  to  Durfee's 
testimony  all  the  weight  to  which  it  can  be  entitled,  there  is  no 
evidence  to  prove  the  contract  alleged  in  the  first  count,  that 
the  defendants  were  to  collect  of  W.  0.  T.  Davidson  &  Co. 
$356.34,  or  any  other  sum,  on  the  delivery  of  the  goods ;  and 
that  the  verdict  should  therefore  have  been  in  favor  of  the 
defendants  on  that  count. 

If  this  is  so  as  to  the  first  count,  then  much  more  is  there  no 
evidence  to  prove  the  special  contract  alleged  in  the  second 
and  third  counts,  and  the  reason  is  still  stronger  why  the 
verdict  on  those  counts  should  have  been  for  the  defendants. 

But  this  evidence  having  been  received,  the  company  offered 
to  prove  that  goods  which  had  on  prior  occasions,  been  sent  by 
the  same  consignors  to  the  same  consignees,  and  the  packages 
marked  in  the  same  manner,  were  delivered  to  the  consignees 
without  payment  being  first  required,  upon  an  understanding 
to  that  effect  between  them  and  the  consignors  ;  the  court 
refused  to  permit  this  proof,  and  in  this  ruling  I  contend  the 
court  erred.  The  object  of  this  proof  was  to  show  the  extrinsic 
facts  Conner**^  v'th  the  making  of  this  contract  and  the  use  of 
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these  letters  by  the  parties  in  this  business,  in  order  to  there- 
from arrive  at  the  true  sense  in  which  they  were  used  in  a 
contract,  thus  executed  in  the  regular  course  of  trade. 

If  it  is  assumed  that  these  letters  do  not  create  a  patent 
ambiguity,  which  exclude  all  parol  explanation,  then  nothing 
seems  clearer  on  the  authorities  than  that  this  evidence  should 
have  been  received.  If  no  parol  evidence  can  be  received 
to  explain  them,  then  the  verdict  should  have  been  for  the 
defendants. 

The  evidence  of  custom  or  usage,  local  or  special,  relating  to 
any  trade,  business  or  subject-matter,  the  special  customs  or 
usages  of  individuals  in  their  respective  trades  or  business,  the 
cotemporaneous  construction  given  by  the  parties  to  a  contract, 
and  their  course  of  dealing  connected  with  and  under  it,  are 
always  admissible  in  evidence  to  explain  the  meaning  of  doubt- 
ful words  or  expressions  in  a  contract  relating  to  such  trade, 
business  or  subject-matter,  and  to  show  in  what  sense  such 
doubtful  words  or  expressions  were  used  in  such  contract. 
This  is  not  done  in  order  by  such  evidence  to  modify  or  vary 
the  terms  of  a  written  contract ;  it  is  never  considered  as 
evidence  of  that  character;  but  it  is  allowed  in  order  to  show 
what  the  contract  really  was,  to  show  by  the  aid  of  these 
extrinsic  facts  in  what  sense  the  parties  used  these  doubtful 
words  or  expressions.  E"o  head  of  the  law  seems  better 
grounded  in  the  authorities  than  this;  and  surely  no  contract 
can  well  be  imagined  which  can  with  more  grace  invoke  the 
aid  of  such  evidence  than  the  one  presented  by  this  record.  2 
Stark.  Ev.  258,  259 ;  1  Greenl.  Ev.  §§  292,  293,  295 ;  Rentier 
v.  The  Bank  of  Columbia,  5  U.  S.  Cond.  691,  695 ;  Bodfish  v. 
Fox,  23  Maine,  90,  91,  96  ;  RanMn  v.  The  American  Insurance 
Co.,  1  Hall,  619,  632,  694,  697  ;  Astor  v.  The  Union  Insurance 
Co.,  7  Cow.  202,  214,  216 ;  Gordon  v.  Little,  8  Serg.  &  Eawlc, 
533,  538;  Eaton  v.  Smith,  20  Pick.  150,  156;  Dixon  v.  Dun- 
ham, 14  111.  '324 ;  Avery  v.  Stewart,  2  Conn.  69,  TO,  71,  73,  74; 
Inglebright  v.  Hammond,  19  Ohio,  337,  344;  The  Reeside, 
2  Sumn.  567,  569,  570;  Sampson  v.  Gazzam,  6  Port.  (Ala.) 
123,  132,  133;  McClure  v.  Cox,  32  Ala.  617,  621,  622;  Allegrz 


1866.]  The  American  Express  Co.  v.  Leshm  ct  al.  g^l 

Brief  for  the  Appellant. 

v.  The  Maryland  Insurance  Co.,  2  Gill  &  Jolmo.  136, 163,164; 
JVoble  v.  Ifennoway,  2  Doug.  510,  512 ;  Goodwin  v.  Ogden,  4 
Hill,  104;  Gleason  v.  Walsh,  43  Maine,  397;  Barlow  v.  Lain- 
lert,  28  Ala.  704,  709,  710 ;  Stroud  v.  Frith,  11  Barb.  S.  C.  300. 

As  to  the  special  usages  and  customs  of  persons  in  their 
own  particular  trades  or  business :  Stroud  v.  Frith,  11  Barb. 
S.  C.  300 ;  Loving  v.  Gurney,  5  Pick.  15  ;  Naylor  v.  Semmes, 
4  Gill  &  Johns.  273,  276;  Morgan  v.  Richards,  1  Brown 
(Penn.)  171,  173 ;  Stone  v.  Bradbury,  14  Maine,  185  ;  Ban- 
croft v.  Peters,  4  Mich.  619,  625,  626;  Union  Bank  7.  Hyde, 
4  U.  S.  Cond.  189,  191. 

Aside  from  the  application  of  the  rules  of  evidence  relating 
to  mere  custom  and  usage,  but  on  analogous  principles,  this 
evidence  should  have  been  received  to  show,  as  it  would  have 
shown  in  connection  with  the  other  evidence,  the  circumstances 
under  which  the  contract  was  made,  the  relation  of  the  parties 
to  it,  to  its  subject-matter,  and  to  each  other  the  making  of 
similar  contracts  by  the  parties  attended  by  similar  marks  and 
letters  in  the  same  business,  in  respect  to  the  same  subject- 
matters,  and  under  similar  relations  to  each  other,  and  to  the 
general  running  arrangement  then  existing  by  which  such 
goods  were  to  be  delivered,  and  were  by  the  concurrence  of  all 
the  parties,  delivered  without  payment.  Such  evidence  would 
have  furnished  the  best  possible  means  of  explaining,  by  the 
repeated  and  concurring  acts  of  the  parties,  what  was  the  real 
meaning  in  respect  to  what  appears  to  be  uncertain  on  the  face 
of  the  contract.  And  further,  this  shipment  was  not  an  entire 
or  isolated  transaction.  It  was  only  one  of  a  series  of  acts  done 
subsequent  to  the  making  of  and  under  a  general  arrangement 
which  extended  from  Tuly  or  August,  1863,  to  February,  1864, 
covering  a  period  before,  at  the  time  of,  and  after  the  making 
of  this  receipt,  as  the  excluded  evidence,  in  connection  with 
the  other  proof,  would  have  shown.  Not  only  the  facts  con- 
nected with  this  particular  package  and  receipt,  but  whatever 
the  parties  did  under  that  general  arrangement  in  part  execu- 
tion of  which  this  receipt  was  given,  becomes  material  and  per 
tinent  evidence  to  explain  the  uncertainty  apparent  on  its  face. 
21 — 39th  III. 
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When,  under  these  circumstances,  we  fully  understand  what 
practical  construction  the  parties  have  given  to  that  general 
arrangement  in  the  particulars  supposed  to  be  embraced  in  the 
uncertain  tenor  of  this  paper,  we  have  arrived  at  the  best  test 
which  the  nature  of  the  case  admits  of  for  the  solution  of  what 
they  meant  by  it.  Evidence  of  this  character  is  always  admis- 
sible to  explain  the  doubtful  meaning  of  words  and  phrases  in 
written  instruments,  in  cases  where  parol  evidence  will  be 
received  at  all.  1  Greenl.  Ev.  §§  292,  293,  295  ;  Knight  v.  The 
Neio  England  Worsted  Co.,  2  Cush.  271,  283,  284 ;  Grant  v. 
Lathrop,  3»Fost.  (1ST.  H.)  67,  81 ;  Gray  v.  Story,  1  Story,  574, 
588;  Childress  v.  Ford,  10  Smedes  &  Marsh.  25,  30;  Webster 
v.  Endfield,  5  Gilni.  298,  301,  302 ;  Beacham  v.  Eckford,  2 
Sandf.  Ch.  116, 119, 120;  Union  Bank  v.  Hyde,  4  U.  S.  Cond. 
189,  191. 

It  was  a  good  defense  for  the  defendants  to  show  that  they 
delivered  the  goods  to  Davidson  with  the  consent  or  by  the 
authority  of  the  plaintiffs,  and  the  court  so  instructed  the  jury. 
The  evidence  offered  and  excluded  was  pertinent  and  proper, 
in  connection  with  the  other  evidence  in  the  case,  to  show  the 
plaintiffs'  consent,  and  it  was,  in  this  point  of  view,  error  to 
exclude  it. 

Messrs.  Skinner  &  Marsh,  for  the  appellees,  contended  that 
the  "  C.  O.  D."  being  an  abbreviation  of  "  collect  on  delivery 
the  amount  annexed,"  implies  return  and  payment  of  the 
money  to  consignors.  These  abbreviations  are  the  invention 
of  appellant  for  their  own  convenience  in  dispatch  in  making 
the  contract,  and  to  guide  their  employees,  and  must  be  most 
strongly  interpreted  against  them.  It  is  their  contract,  in  their 
chosen  words  and  figures,  forced  on  the  appellees. 

There  is  not  a  business  man  in  the  whole  country  who  does 
not  know  the  import  of  these  abbreviations,  and  so  public  is 
their  use,  and  so  general  is  the  comprehension  of  them,  that  a 
court  may  take  judicial  notice  of  their  use  and  adoption.  And 
without  judicial  recognition  of  their  use,  or  competency  of  proof 
to  explain  them,  the  public  are  in  the  power  of  these  companies 
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to  an  extent  amounting  to  business  vassalage.  But  their  use 
and  meaning  in  the  contract  are  proven.  The  admitted  agent 
of  the  company  at  Quincy,  who  executed  the  contract,  testifies 
that  these  letters  mean  "that  the  company  is  to  collect  on 
delivery  the  amount  due  from  the  consignee,  marked  on  the 
package,  and  return  that  amount  to  the  consignor." 

Counsel  insisted  the  ruling  of  the  court  below  in  excluding 
proof  of  a  former  usage  or  arrangement  was  correct,  among 
other  reasons,  because  no  such  former  usage  or  arrangement 
could  in  any  way  bar  or  preclude  the  appellees  from  afterward 
making  a  special  contract  with  appellant  or  any  one  else,  con- 
trary thereto,  nor  could  it  in  any  way  affect  or  modify  the  writ- 
ten contract  between  the  parties  to  this  record/ 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of 
Adams  county,  brought  by  Solomon  J.  Lesem  &  Brother,  a  mer- 
cantile firm  trading  and  doing  business  under  that  name,  against 
the  American  Express  Company ;  and  such  proceedings  were 
had,  that  a  verdict  was  rendered  for  the  plaintiffs  for  the  sum 
of  three  hundred  and  fifty-six  dollars  and  thirty-four  cents.  A 
motion  for  a  new  trial  was  overruled  and  judgment  entered  on 
the  verdict,  from  which  the  defendants  appeal  to  this  court. 

The  errors  assigned  are  the  following :  In  refusing  to  permit 
the  defendants  to  read  in  evidence  the  fourth,  fifth,  sixth,  seventh 
and  ninth  interrogatories,  and  the  several  answers  thereto  of 
the  witness  Summers. 

In  giving  to  the  jury  the  instructions  numbered  one,  two, 
three,  six,  seven,  eight  and  nine  on  the  part  of  the  plaintiffs. 

In  overruling  the  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  and  because  the 
damages  were  excessive. 

In  refusing  instructions  asked  by  the  defendants,  and  in  ren- 
dering judgment  on  the  verdict. 

To  understand  the  force  of  this  assignment  of  errors,  a  brief 
statement  of  the  prominent  facts  is  necessary. 
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On  the  26th  of  December,  1863,  the  plaintiffs,  Lesem  & 
Brother,  were  merchants  trading  and  doing  business  in  the  city 
of  Quincy.  A  mercantile  firm  had,  before  that  time,  been 
trading  and  doing  business  at  Stewartsville,  Missouri,  under 
the  name  of  W.  C.  T.  Davidson  &  Co.,  composed  of  W.  C.  T. 
Davidson  and  John  A.  E.  Summers.  Summers,  in  October, 
1863,  retired  from  the  concern,  having  been  a  member  about 
four  months,  and  Davidson  continued  the  business  under 
the  old  firm  name.  During  the  existence  of  the  firm,  goods 
had  been  sent  to  it  by  plaintiffs  by  rail,  at  various  times,  and 
conveyed  by  the  defendants.  The  packages  containing  the 
goods  were  marked  C.  O.  D. 

On  the  26th  of  December,  1863,  a  box  of  goods  of  the  value 
of  three  hundred  and  fifty-six  dollars  and  thirty-four  cents  was 
put  in  charge  of  the  defendants  by  the  plaintiffs,  at  Quincy, 
addressed  to  W.  C.  T.  Davidson  &  Co.,  Stewartsville,  Missouri, 
for  which  this  receipt  was  given  to  plaintiff: 

"  American  Express  Company,  ) 
December  26th,  1863.      J 

"Keceived  of  S.  J.  Lesem  &  Bro.,  1  box  said  to  contain  D.  G. 
and  cloths,  valued  at  356.34,  marked  W.  C.  T.  Davidson  &  Co., 
Stewartsville,  Mo.,  which  we  undertake  to  forward  to  the  nearest 
point  of  destination  reached  by  this  company,  subject  expressly 
to  the  following  conditions,  namely  :  This  company  is  not  to  be 
held  liable  for  any  loss  or  damage,  except  as  forwarders  only,  nor 
for  any  loss  or  damage,  by  fire,  by  the  dangers  of  navigation,  by 
the  act  of  God,  or  of  the  enemies  of  the  government,  the  restraints 
of  governments,  mobs,  riots,  insurrections,  pirates,  or  from  or 
by  reason  of  any  of  the  hazards  or  dangers  incident  to  a  state 
of  war,  nor  shall  this  company  be  liable  for  any  default  or 
negligence  of  any  person,  corporation  or  association,  to  whom 
the  above  described  property  shall  or  may  be  delivered  by  this 
company,  for  the  performance  of  any  act  or  duty  in  respect 
thereto,  at  any  place  or  point  off  the  established  routes  or 
lines  run  by  this  company,  and  any  such  person  or  corporation 
or  association  shall  be  deemed  and  taken  to  be  the  agent  of  the 
person,  corporation  or  association,  from  whom  this  company 
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received  the  property  above  described ;  nor  shall  this  com- 
pany  be  liable  for  any  loss  or  damage  of  any  box,  package  or 
thing  for  over  $50,  unless  the  just  and  true  value  thereof  is 
herein  stated ;  nor  upon  any  property  or  thing,  unless  properly 
packed  and  secured  for  transportation  ;  nor  upon  any  fragile 
fabrics,  unless  so  marked  upon  the  package  containing  the  same  ; 
nor  upon  any  fabrics  consisting  of  or  contained  in  glass.  The 
party  accepting  this  receipt  hereby  agrees  to  the  conditions 
herein  contained. 

"For  the  proprietors,  J.  H.  DUKFEE,  Agent. 

"  356.34.     C.  O.  D." 

It  appears,  Summers,  while  such  partner  in  the  firm  of 
W.  C.  T.  Davidson  &  Co.,  was  also  agent  of  the  defendants  at 
Stewartsville,  and  so  remained  until  23d  of  December,  1863. 
He  was  on  that  day  succeeded  by  Orlando  Gr.  McDonald. 

The  box  of  goods  not  being  accounted  for  by  the  defendants, 
this  action  was  brought  against  them  for  the  value  of  its  contents. 

The  declaration  contains  four  counts.  The  first  count  alleges 
that  on  the  26th  day  of  December,  1863,  the  defendant  was  a 
common  carrier  of  goods,  between  Quincy,  111.,  and  Stewarts- 
ville, Mo.,  that  on  that  day  the  plaintiffs  delivered  to  the 
defendant,  at  Quincy,  111.,  one  box  of  goods  worth  $356.34,  to 
be  safely  carried  by  the  defendant  to  said  Stewartsville,  and  then 
to  be  delivered  by  the  defendant,  for  the  plaintiffs,  to  W.  C.  T. 
Davidson  &  Co.,  upon  their  paying  to  the  defendant  for  the 
plaintiffs,  the  value  of  said  box  of  goods,  viz. :  $356.34;  the  said 
sum  of  $356.34  to  be  returned,  and  paid  by  the  defendant  to 
plaintiffs  at  Quincy ;  and  the  said  goods  not  to  be  delivered 
to  said  W.  C.  T.  Davidson  &  Co.  without  payment  of  the  said 
sum  of  $356.34;  that,  in  consideration  thereof,  and  of  a  certain 
reward,  the  defendant  promised  the  plaintiffs  safely  to  carry  said 
goods  from  Quincy  to  Stewartsville,  and  there  safely  to  deliver 
the  same  to  W.  C.  T.  Davidson  &  Co.  upon  their  paying  to  the 
defendant,  for  the  plaintiffs,  the  said  sum  of  $356.34,  and  not 
to  deliver  the  same  to  said  W.  C.  T.  Davidson  &  Co.  without 
payment,  and  to  return  and  pay  over  to  the  plaintiffs  the  said 
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sum  of  $356.34 :  yet  the  said  defendant,  though  a  reasonable 
time  has  elapsed,  and  although  specially  requested  so  to  do,  has 
not  returned  or  paid  over  to  the  plaintiffs  the  said  sum  of 
$356.34,  nor  any  part  thereof,  whereby  the  value  of  the  goods 
has  been  wholly  lost  to  the  plaintiffs. 

The  second  count  alleges  that  on  the  26th  day  of  December, 
1863,  the  defendant  was  a  common  carrier  of  goods  and  collector 
of  moneys ;  that  the  plaintiffs  before  that  had  bargained  and 
sold  to  W.  C.  T.  Davidson  &  Co.,  a  mercantile  firm  doing  busi- 
ness at  Stewartsville,  certain  goods  of  the  value  of  $356.34,  to 
oe  transported  by  the  plaintiffs  from  said  Quincy,  through  the 
defendant,  as  such  common  carrier,  to  said  Stewartsville,  and 
there  to  be  delivered  by  the  defendant  to  the  said  W.  C.  T. 
Davidson  &  Co.,  only  upon  payment  by  them  of  the  said  sum 
of  money  to  the  defendant,  to  be  by  the  defendant  thence  car- 
ried to  said  Quincy,  and  then  delivered  and  paid  over  to  the 
plaintiffs,  and  upon  the  readiness  of  the  defendant,  at  said 
Stewartsville,  the  goods  so  to  deliver,  in  case  of  the  non-pay- 
ment of  the  price  aforesaid,  the  same  goods  to  be  returned  by 
the  defendant  to  the  plaintiffs  at  said  Quincy ;  that  the  plaint- 
iffs on  the  day  and  year  aforesaid  delivered  the  said  goods,  to 
wit :  one  box  of  dry  goods  of  the  value  of  $356.34,  to  the 
defendant  at  Quincy,  to  be  carried  to  Stewartsville,  and  there 
delivered  to  "W.  C.  T.  Davidson  &  Co.,  on  payment  of  the 
price,  and  in  case  of  non-payment,  the  goods  to  be  returned  to 
the  plaintiffs  at  Quincy ;  that  the  defendant  received  the  goods, 
and  in  consideration  of  the  premises,  promised  to  carry  them 
safely  to  Stewartsville,  and  to  deliver  them  to  W.  C.  T.  David- 
son &  Co.,  only  upon  payment  of  the  price,  and  to  collect  and 
leliver  to  the  plaintiffs,  at  Quincy,  the  price  thereof;  and  in 
?ase  "W.  C.  T.  Davidson  &  Co.  failed  to  pay  for  the  goods, 
ffhen  ready  to  be  delivered,  then  safely  to  return  and  redeliver 
me  goods  to  the  plaintiffs  at  Quincy;  that  although  reasona- 
ble time  for  that  purpose  has  elapsed,  the  defendant  has  not 
paid  over  the  price  of  the  goods,  nor  returned  the  goods  to  the 
plaintiffs,  thougli  specially  requested  so  to  do,  whereby  the 
goods  and  the  price  thereof  have  been  wholly  lost  to  the  plaintiffs 
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The  third  count  alleges  that  the  defendant  was  a  common 
carrier  and  collector,  etc. ;  that  on  that  day  the  plaintiffs 
delivered  to  the  defendant  one  box  of  goods  of  the  value  of 
$356.34,  to  be  carried  from  Quincy  to  Stewartsville,  and  there 
to  be  delivered  to  W.  C.  T.  Davidson  &  Co.  only  upon  pay- 
ment of  the  price,  and  the  money  to  be  returned  by  the 
defendant  to  Quincy,  and  there  paid  over  to  the  plaintiffs,  but 
if  W.  C.  T.  Davidson  &  Co.  failed  to  pay  for  the  goods  on 
delivery,  then  defendant  to  return  said  goods  to  the  plaintiffs, 
at  Quincy ;  that  the  defendant  then  made  and  delivered  to  the 
plaintiffs  its  receipt  and  agreement  in  writing,  as  follows:  (as 
above  set  forth) ;  and  then  avers,  that  the  line  of  said  defend- 
ant, as  a  common  carrier,  extended  from  Quincy  to  Stewartsville; 
that  the  letters  "C.  O.  D."  in  the  receipt  mean  that  the 
defendant  promised  the  plaintiffs  to  deliver  the  goods  to  W.  C.  T. 
Davidson  &  Co.,  only  on  payment  of  the  price,  and  to  deliver 
the  price,  when  paid,  to  the  plaintiffs  at  Quincy  ;  and  in  case  of 
non-payment  of  the  price,  to  return  the  goods  to  the  plaintiffs 
at  Quincy;  that  although  a  reasonable  time  had  elapsed,  the 
defendant,  though  specially  requested,  had  not  delivered  to 
the  plaintiffs  either  the  money  or  the  goods  or  any  part 
thereof. 

The  fourth  count  was  for  goods  sold  and  delivered,  money 
had  and  received,  and  money  due  on  an  account  stated. 

The  plaintiffs  read  in  evidence,  without  objection,  the  above 
receipt.  The  defendants  admitted  that  the  signature  of  Durfee 
was  the  genuine  signature  of  the  authorized  agent  of  the  com- 
pany ;  and  he,  being  examined  for  the  plaintiffs,  testified  that 
he  was  the  agent  of  the  company  at  Quincy,  at  the  date  of  the 
receipt,  and  had  been  ever  since.  He  stated  that  the  letters 
C.  O.  D.  meant  that  the  express  company  was  to  collect  on 
delivery  the  amount  due  from  the  consignee  and  marked  on 
the  package,  and  return  that  amount  to  the  consignors.  He 
further  stated,  that  plaintiffs  had  made  inquiries  about  this 
package  at  the  express  office,  and  had  called  there  for  the 
money  mentioned  in  the  receipt,  but  he  could  not  recollect  when 
they   called.     They  wanted   the   money.     The   box   was   not 
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returned.  The  defendants  then  admitted  Durfee's  agency,  and 
that  they  were  common  carriers  as  alleged. 

E.  M.  Wood  testified,  that  he  was  a  clerk  and  traveling 
agent  of  the  plaintiffs  in  their  wholesale  department,  from 
November,  1862,  to  June,  1864 ;  that  he  traveled  in  Missouri 
for  the  plaintiffs ;  that  he  selected  the  goods  for  the  box  in  con- 
troversy, but  did  not  pack  them  ;  the  goods  were  worth  $356.34, 
and  the  box  was  so  marked.  In  the  winter  of  1863-4,  he 
traveled  in  Missouri  for  the  plaintiffs,  in  general  charge  of 
their  business  in  that  State,  in  making  sales  and  collections ; 
that  plaintiffs,  before  bringing  suit,  had  called  on  the  express 
company  for  the  money  to  be  collected  on  the  box,  but  could 
get  neither  the  money  nor  the  goods. 

This  was  all  the  evidence  in  chief,  for  the  plaintiff. 

Now,  to  understand  the  first  error  assigned,  the  defendants 
introduced  the  deposition  of  Summers,  who  had  been  the  former 
partner  of  Davidson,  and  express  agent,  as  above  stated,  in 
which  deposition  was  an  interrogatory  numbered  four,  and  the 
answer  thereto,  as  follows  : 

"  Did  or  did  not  the  said  firm,  while  you  were  a  member  of 
it,  buy  goods  of  the  plaintiffs  in  this  suit  ?  If  yea,  how  often  ? 
and  by  what  mode  of  conveyance  were  such  goods  received  % 
How  were  the  packages  of  boxes  containing  the  same  marked 
as  to  collection  ?  On  what  terms,  as  to  delivery  and  credit, 
were  the  same  bought  of  the  plaintiffs  ?  And  what  was  the 
course  of  dealing  between  your  said  firm  and  said  plaintiffs,  in 
respect  to  the  delivery  of  the  same,  and  collection  of  the  pro- 
ceeds thereof?  and  when  did  said  course  of  dealing  commence  ? 
and  how  long  did  it  continue  ? " 

"  The  firm  of  W.  C.  T.  Davidson  &  Co.,  when  I  was  a  mem- 
ber of  it,  did  buy  goods  of  the  plaintiffs  in  this  suit,  some  three 
or  four  times.  The  goods  were  conveyed  to  us  by  the  American 
Express  Company.  The  packages  containing  the  goods  were 
marked  '  C.  O.  D.'  We  bought  on  thirty  days'  credit,  and  the 
goods  were  paid  for  in  three  installments,  of  ten  days  each,  by 
remittances  through  the  American  Express  Company  to  S.  J. 
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Lesem  &  Bro.  The  goods  were  delivered  to  us  on  receipt  to 
the  American  Express  Company  and  paid  for  as  stated,  i.  e.,  in 
installments  through  express  company  to  Lesem  &  Brother. 
This  course  of  dealing  between  Lesem  &  Brother  and  us  com- 
menced in  June,  1863,  and  continued  about  four  months,  or  as 
long  as  I  was  a  member  of  the  firm  of  W.  C.  T.  Davidson  &  Co." 

The  plaintiffs  objected  to  this  interrogatory  and  answer  on 
the  ground  of  irrelevancy,  and  as  seeking  to  vary  by  parol  the 
written  contract,  and  to  prove  a  custom  variant  from  the  con- 
tract, and  to  establish  a  course  of  dealing  between  the  plaintiffs 
and  other  parties  prior  to  the  contract  with  the  defendants. 

The  fifth  interrogatory  and  answer  thereto  were  as  follows: 

"  What  objection,  if  any,  did  Lesem  and  Brother  make  to  the 
delivery  of  C.  O.  D.  goods  without  payment,  in  the  manner 
you  have  stated?"     "  They  made  no  objection  whatever." 

The  sixth  interrogatory  and  answer  were  as  follows : 

"  Will  you  please  state  whether  you,  as  agent  of  said  company 
as  aforesaid,  did  or  did  not  deliver  goods  marked  '  C.  O.  D.,' 
sent  by  said  plaintiffs,  through  said  express,  directed  to  said  W. 
C.  T.  Davidson  &  Co.,  at  said  Stewartsville,  without  collection? 
If  yea,  when  and  how  often  did  you  do  so,  and  by  whose 
authority  or  permission,  if  any,  did  you  do  so  ? " 

"  I  did  deliver  goods  marked  <  C.  O.  D.'  to  W.  C.  T.  David- 
son &  Co.,  without  collection,  some  three  or  four  times,  by 
permission  of  S.  J.  Lesem  &  Co.,  and  also  :j  permission  of  E. 
M.  Wood,  their  agent." 

The  objections  to  this  interrogatory  and  answer  were,  in 
addition  to  those  made  to  interrogatory  four,  that  Wood's 
attention  when  examined  as  a  witness,  was  not  called  to  any 
such  conversation  with  him. 

The  seventh  interrogatory  and  answer  were  as  follows : 

uWhat  agreement  or  understanding,  if  any,  was  there 
between  your  firm  and  Lesem  and  Brother,  as  to  the  delivery  of 
C.  O.  D.  goods,  and  how  long  did  said  agreement  continue  in 
force  ? "  "  The  agreement  was  for  us  to  receive  and  sell  the  goods, 
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and  remit  payment  in  three  installments  of  ten  days  each,  per 
American  Express  Company,  as  stated  before." 

Interrogatory  nine,  and  answers  thereto,  were  as  follows : 

"  State  whether  or  not,  after  you  went  out  of  said  firm  of 
W.  C.  T.  Davidson  &  Co.,  you  had  a  conversation  with  said  Wood, 
in  which  any  thing  was  said  about  said  firm  of  S.  J.  Lesem 
&  Co.  selling  goods  to  said  W.  C.  T.  Davidson  ?  If  yea,  state 
when  and  where  said  conversation  was  had ;  and  what,  if  any 
thing,  was  said  by  said  Wood  in  said  conversation  as  to  the 
terms  on  which  said  S.  J.  Lesem  &  Bro.  were  then  selling  goods 
to  said  Davidson  ? " 

"  I  had  a  conversation  with  Mr.  Wood  on  the  cars,  some  time 
in  February,  1864,  and  he  stated  that  Davidson  had  a  large  lot 
of  goods  bought  of  Lesem  &  Bro.  on  the  way  then  to  Stewarts- 
ville,  Mo.,  and  I  believe  he  stated  the  goods  were  sold  to  Mr. 
Davidson  on  the  same  terms  on  which  they  were  sold  while  I 
was  a  member  of  the  firm  of  Davidson  &  Co." 


The  objection  made  by  plaintiffs  to  this  interrogatory  and 
answer,  besides  its  irrelevancy,  was  that  Wood  had  been 
examined  as  a  witness,  and  his  attention  had  not  been  called  to 
any  such  conversation. 

The  objections  were  sustained,  and  exceptions  taken  by  the 
defendants. 

It  is  now  insisted  by  appellants  that  this  evidence  fully  con- 
nected the  plaintiffs,  the  defendants,  the  firm  of  W.  C.  T. 
Davidson  &  Co.,  and  Davidson  individually,  as  the  successor 
of  that  firm,  with  the  arrangement  spoken  of  by  the  witness, 
and  with  the  course  of  dealing  under  it,  by  which  not  only 
the  firm,  but  Davidson,  were  to  receive  from  time  to  time,  and 
did  receive,  through  this  company,  goods  purchased  from  the 
plaintiffs  without  payment  on  delivery,  notwithstanding  the 
letters  C.  O.  D. 

The  partnership  of  Summers  with  Davidson  continued  about 
four  months,  from  June,  1863,  to  October  of  that  year. 
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McDonald,  who  succeeded  Summers  as  express  agent,  stated 
in  liis  deposition  that  between  the  first  and  fifteenth  of  January, 
1861,  he,  as  agent,  received  a  box  at  Stewarts ville  from  Lesem 
iSz  Brother,  directed  to  Davidson,  weighing  about  270  pounds, 
marked  "W.  C.  T.  Davidson  &  Co.,"  supposed  to  contain  mer- 
chandise and  marked  "  C.  O.  D."  Had  received  the  way-bill 
some  days  previously.  There  was  to  be  collected  on  the  box 
$356.34.  When  he  received  it  Davidson  requested  witness  to 
deliver  it  to  him  without  paying  the  collection  bill  at  that  time, 
but  promised  to  pay  witness  in  a  very  short  time  afterward, 
stating  if  he  could  get  the  box  he  could  realize  the  amount  in 
a  very  few  days,  and  would  then  pay  the  bill ;  and  that  he  had 
been  in  the  habit  of  receiving  "  C.  O.  D."  goods  from  Summers 
in  that  way.  He  further  said  that  Lesem  &  Brother  had 
written  him  a  letter  allowing  him  to  receive  his  goods  from 
the  express  agents  without  paying  on  delivery,  but  by  sending 
them  one  hundred  dollars  every  ten  days ;  and  he  read  to  wit- 
ness a  letter,  purporting  to  be  from  plaintiffs,  authorizing  him 
to  do  so.  On  the  next  day  Davidson  paid  witness  $250,  and 
promised  to  pay  the  balance  in  a  very  few  days,  as  soon  as 
he  could  get  his  goods  on  sale,  and  thereupon  he  delivered 
the  box  to  Davidson,  taking  himself  the  responsibility  for  the 
balance ;  that  he  immediately  inclosed  this  money  to  plaintiffs 
at  Quincy  by  the  defendants,  Davidson  paying  the  charges 
on  it. 

The  appellees  contend  that  the  exclusion  of  this  evidence 
was  proper,  for  the  reason,  if  any  such  custom  or  agreement 
existed,  it  was  with  Davidson  &  Co.  when  Summers  was  a 
partner,  and  not  with  Davidson  alone ;  and  that  no  such 
arrangement  with  Davidson  alone  could  avail  the  appellants  as 
a  defense,  or  preclude  Lesem  &  Brother  from  afterward  making 
a  special  contract  with  appellants  contrary  thereto ;  nor  could 
it  in  any  way  affect  or  modify  the  written  contract  between 
these  parties  in  this  suit.  And  they  further  insist  that  if  the 
excluded  answers  had  gone  to  the  jury,  they  could  not  have 
affected  the  verdict,  and  for  this  position  they  rely  on  the  testi- 
mony of  McDonald,  wherein  he  states  that  he  delivered  the  box 
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on  his  own  responsibility,  uninfluenced  by  any  letter  or  by  anj 
previous  custom  or  arrangement. 

Such  is  the  testimony  of  McDonald.  He  states  expressly, 
on  being  importuned  by  Davidson  to  deliver  the  box,  and  on 
his  reading  a  letter  from  Lesem  &  Brother,  he  peremptorily 
refused  to  deliver  it.  That  on  the  next  day,  on  the  payment 
by  Davidson  of  $250,  he  did  deliver  the  box,  and  took  the 
responsibility  on  himself  for  the  balance.  As  to  the  letter 
Davidson,  in  his  deposition,  stated  he  received  ,from  Lesem  & 
Brother,  there  is  strong  evidence  to  show  it  to  be  a  fabrication. 
The  proof  is  quite  clear  that  neither  member  of  the  firm  could 
write  English,  and  their  book-keeper,  Sanders,  who  attended  to 
the  correspondence  of  the  firm,  swears  there  never  was  such  a 
letter  as  testified  by  Davidson,  and  that  there  could  not  have 
been  without  his  knowledge;  that  they,  the  Lesems,  never 
write  English  letters ;  that  neither  of  them  can  write  English, 
and  that  all  the  correspondence  is  done  by  Wood  or  by  him, 
Sanders.  But  McDonald  did  not  deliver  the  box  on  the  faith  of 
any  agreement  or  letter,  but  on  the  payment,  as  he  says,  of  part 
of  the  amount  due,  he  taking  the  responsibility  for  the  balance. 

But,  admitting  there  had  been  an  understanding  or  agree- 
ment to  release  goods  from  the  C.  O.  D.,  that  did  not  preclude 
these  parties  from  contracting  not  to  deliver  until  the  money  was 
paid.  The  contract  by  the  express  company  was  in  writing, 
and  made  subsequent  to  Summers'  retiring  from  the  firm,  and 
on  a  well  settled  principle  of  law,  it  could  not  be  changed  in 
its  legal  import  and  effect  by  a  parol  agreement.  We  think 
the  objections  to  these  interrogatories  and  answers  were  prop- 
erly sustained  by  the  court. 

No  argument  is  offered  by  appellants  upon  the  exclusion  by 
the  court  of  the  ninth  interrogatory  and  answer  thereto. 

It  is  proper  here  to  discuss  the  nature  and  import  of  the 
letters  C.  O.  D.,  as  placed  on  the  receipt  and  on  the  box  by 
the  express  company.  Do  they  amount  to  a  contract  ?  And, 
if  so,  what  is  the  extent  of  it  %  What  are  the  liabilities  assumed 
by  the  company,  and  how  can  they  discharge  them  \  These  are 
interesting  questions  to  the  whole   business  community,  and 
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deserve  careful  and  full  investigation,  the  more  especially  after 
the  effort  made  by  this  company  to  deprive  them  of  any  force 
or  meaning.  The  counsel  treats  them  as  an  enigma  not  legally 
explainable. 

We  are  inclined  to  think  that,  if  an  express  company  or  other 
common  carrier  resort  to  enigmas  in  the  conduct  of  their  bus- 
iness, they  shall  not  alone  be  permitted  to  afford  the  solution  s. 
Their  agent  testifies  that  the  letters  mean  that  the  express  com- 
pany was  to  collect  of  the  consignees,  on  delivery,  the  amount 
due  from  him  and  marked  on  the  package,  and  to  return  such 
amount  to  the  consignors ;  and  this  is  the  experience  of  the 
whole  business  community  employing  such  an  agency.  The 
letters  are  the  initials,  and  so  understood,  of  the  words  "  collect 
on  delivery,"  and  this  undertaking,  by  those  letters  the  appel 
lants  assumed,  and  they  must  be  held  to  a  strict  performance 
thereof.  It  is  admitted  by  the  appellants'  counsel  that  such  is 
proved  by  the  witness  Durfee  to  be  the  extent  of  the  undertak- 
ing ;  and  being  so,  he  contends  the  proofs  and  allegations  of  the 
appellees  do  not  agree.  It  is  true,  the  proof  does  not  cover  all 
the  counts  in  the  declaration,  but  it  does  fully  establish  the  first 
count,  that  setting  forth  the  contract  precisely  as  proved  by 
the  meaning  given  to  the  letters  C.  O.  D.  They  mean,  and 
were  so  understood  by  both  parties,  that  the  express  company 
should  transport  the  box  to  Stewarts ville,  Missouri,  and  then 
deliver  it  to  the  consignee,  first  receiving  from  him  the  amount 
of  money  marked  on  the  box,  and  deliver  that  money  to  the 
consignor. 

We  are  of  opinion,  however,  that,  in  order  to  introduce  parol 
proof  in  what  sense  characters  or  letters  which  have  not 
acquired  a  legal  signification  are  used  in  a  particular  trade  or 
business,  it  is  necessary,  in  a  suit  brought  upon  a  contract 
embodied  in  such  letters  or  characters,  to  aver  in  the  declara- 
tion that  they  are  so  used ;  and,  as  this  case  must  go  back  for 
another  trial  on  other  grounds,  the  plaintiff  below  can  take 
leave  to  amend  his  declaration  by  averring  the  usage  of  express 
companies,  or  of  this  particular  company  in  question,  in  regard 
to  the  letters  or  characters  0.  O.  D. 
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The  point  made,  that  Durfee  was  not  the  agent  of  appellants, 
with  power  to  make  such  a  contract,  is  not  tenable.  He  was 
the  agent  of  the  company,  said  prima  facie  clothed  with  all  the 
power  necessary  to  enable  him  to  carry  out,  on  his  part,  the 
business  and  objects  of  the  company,  and  there  is  no  proof  that 
the  company  has,  at  any  time,  repudiated  his  acts.  There  is 
an  express  admission,  on  the  record  by  the  appellants,  that  he 
was  their  authorized  agent,  and  they  must  be  bound  by  his  acts 
done  in  the  regular  course  of  their  business. 

Now  as  to  the  amount  of  the  recovery,  which  brings  up  the 
question  of  a  new  trial,  the  motion  for  which  was  overruled. 

It  appears  from  the  evidence  of  McDonald,  that  when  he 
delivered  the  box  of  merchandise  to  Davidson,  he,  Davidson, 
paid  him  on  account  thereof  two  hundred  and  fifty  dollars 
which  he  transmitted  to  appellees,  and  which  they  received. 
The  box  was  of  the  value  of  three  hundred  and  fifty-six  TVo 
dollars,  leaving  a  balance  unpaid  of  one  hundred  and  six 
T3/o  dollars,  for  which  McDonald,  as  agent  of  the  company, 
assumed  the  responsibility.  For  this  two  hundred  and  fifty 
dollars  which  appellees  received,  the  appellants  cannot,  on  any 
known  principle  of  law  or  justice,  be  chargeable,  but  for  the 
balance  only  of  one  hundred  and  six  T\\  dollars,  though  Wood 
testified  that  appellees  had  never  been  paid  for  this  box  of 
goods,  still  the  fact  is  the  appellants  received  and  paid  over  to 
them  two  hundred  and  fifty  dollars  on  account  thereof,  which, 
we  infer  from  the  testimony,  was  passed  by  appellees  to  David- 
son's credit  on  some  other  account  to  the  prejudice  of  the  appel- 
lants, and,  being  so,  Wood  might  testify  this  box  of  merchandise 
was  not  paid  for.  Now,  if  this  was  a  question  between  Davidson 
and  appellees,  they  might  perhaps  claim  they  had  a  right  to 
apply  this  payment,  but  it  being  a  question  of  a  different  char- 
acter wholly,  the  appellants  have  a  right  to  insist  that  they 
should  be  allowed  this  payment  of  two  hundred  and  fifty 
dollars,  as  it  was  received  by  them  on  a  specific  account  and 
which  they  duly  paid  over  to  the  appellees.  Davidson  ceased 
to  be  the  debtor  on  account  of  that  specific  box  of  merchandise, 
to  the  extent  of  this  sum  paid  McDonald  when  he  so  paid  it, 
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and  the  company  were  discharged  of  that  amount  when  they 
forwarded  it  to  the  appellees,  and  which  they  received.  The 
verdict  then,  should  have  been  for  the  balance  only,  being  one 
hundred  and  six  yVo  dollars,  and  for  this  error  in  finding  the 
whole  sum  against  the  company,  the  verdict  should  have  been 
set  aside  and  a  new  trial  awarded.  For  refusing  so  to  do,  there 
was  error,  and  for  the  error  the  judgment  must  be  reversed 
and  a  new  trial  had. 

The  appellants  also  complain  of  errors  in  the  instructions  on 
the  part  of  the  appellees,  and  specify  as  erroneous  the  third, 
fourth  and  seventh.  We  have  considered  those  instructions, 
and  perceive  nothing  objectionable  in  either  of  them.  As  to 
the  fourth  instruction  of  appellants  refused  by  the  court,  we 
think  the  refusal  was  proper,  as  there  was  no  evidence  of  an 
existing  agreement  such  as  alluded  to  in  the  instruction. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


The  St.  Louis,  Alton  and  Terre  Haute  Railroad 

Company, 

v. 

James  Montgomery. 

1.  Carriers — warehousemen — in  which  character  a  railroad  company  liable. 
The  technical  liability  of  a  common  carrier  does  not  attach  until  the  delivery  to 
him  of  the  property  is  complete. 

2.  If,  for  example,  the  same  person  is  common  carrier  and  warehouseman, 
and  he  receives  goods  to  be  forwarded  when  he  has  orders  from  the  owner,  his 
liability  in  the  mean  time  is  that  of  a  warehouseman  and  not  that  of  a  common 
carrier. 

3.  So  where  A  delivered  to  a  railroad  company,  for  transportation,  a 
quantity  of  hay,  which  was  placed  on  platform  cars ;  the  next  day,  when  the 
company  was  about  to  send  it  forward,  A  requested  that  it  should  not  be  taken 
away  until  he  could  first  see  the  party  to  whom  it  was  sold,  which  request  was 
complied  with,  and  the  next  day  the  hay  was  ignited  by  sparks  from  a  passing 
locomotive,  and  a  portion  of  it  burned.     In  an  action  by  A  against  the  com 
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pany  for  the  value  of  the  hay  thus  burned :  Held,  that,  from  the  moment  A 
requested  the  hay  to  be  detained,  the  liability  of  the  company  was  that  of  a 
warehouseman  only. 

4  Same — degree  of  care  required  of  each.  A  common  carrier  is  liable  for  all 
losses  not  arising  from  the  "  act  of  God  "  or  the  public  enemy. 

5.  A  warehouseman  must  exercise  reasonable  care,  but  he  is  not  an  insure! 
against  all  losses  except  those  arising  from  the  "  act  of  God  "  and  the  public 
enemy  ;  he  is  only  liable  for  losses  which  might  have  been  guarded  against  by 
the  exercise,  on  his  part,  of  ordinary  care  and  diligence. 

6.  Same — what  constitutes  negligence.  In  this  case,  the  mere  leaving  of  the 
hay  where  the  owner  requested  it  might  be  left,  and  subject  to  no  more  hazards 
than  the  owner  knew  it  must  be  subject  to,  was  not  a  want  of  ordinary  care 
on  the  part  of  the  company. 

7.  In  such  case,  the  railroad  company  were  still  bound  to  use  all  possible 
diligence  to  prevent  the  escape  of  fire  from  their  trains  in  passing  the  loaded 
cars. 

8.  Burden  op  proof — as  to  question  of  care  and  diligence.  In  an  action 
against  a  railroad  company  for  injury  done  to  property  by  reason  of  fire 
escaping  from  their  locomotives,  the  burden  of  proving  that  the  engine  was 
properly  guarded  in  that  respect  is  upon  the  company. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  opinion. 

Mr.  Levi  Davis,  for  the  appellant. 

Messrs.  Billings  &  Gillespie,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  upon  the  case  brought  by  the  appellee 
against  the  appellant  to  recover  the  value  of  a  quantity  of  hay 
burned  upon  the  cars  of  the  appellant.  It  appears  from  the 
evidence  that  the  hay  was  placed  on  the  platform  cars  on  Fri- 
day, and  on  Saturday  morning  the  conductor  of  the  freight 
train  was  about  to  take  it  away,  when  the  plaintiff  said  he  did 
not  wish  it  to  go  until  he  could  see  Mr.  Ketchum,  to  whom  he 
had  sold  it.  In  consequence  of  his  request  the  cars  were  left, 
and  the  next  day  the  hay  was  ignited  by  sparks  thrown  from 
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the  locomotive  of  a  passing  passenger  train,  and  a  considerable 
portion  was  consumed.  The  plaintiff  recovered  a  verdict  on 
the  trial,  and  the  defendant  appealed. 

There  is  nothing  in  the  record  showing  carelessness  on  the 
part  of  the  appellant,  except  the  single  fact  of  leaving  the  hay 
standing  upon  the  side  track  exposed  to  the  sparks  of  a  passing 
train,  and  this  carelessness  and  exposure  resulted  from  the 
express  request  of  the  plaintiff.  It  was  the  unquestionable 
duty  of  the  railway  company  to  send  off  the  hay  as  soon  as  it 
was  placed  upon  the  cars,  and  this  duty  they  were  about"  to 
perform,  and  refrained  from  its  performance  solely  at  the 
request  of  the  plaintiff  himself.  When  he  objected  to  having 
the  hay  go  forward  he  knew  its  exposed  position,  and  to  what 
dangers  it  was  liable.  These  dangers  having  been  incurred  at 
his  own  request,  with  full  knowledge  of  their  character,  and  the 
company  having  been  guilty  of  no  other  negligence  by  which 
the  hazard  to  the  hay  was  increased,  there  is  no  principle  of 
law  which  will  enable  this  plaintiff  to  charge  the  appellant 
with  the  consequences  of  an  accident  due  only  to  himself.  The 
proof  shows  that  the  locomotive  was  equipped  with  the  best 
apparatus  for  arresting  sparks,  that  the  passenger  train  stopped 
on  Sunday  at  its  proper  place,  and  that  the  engineer,  in  passing 
the  hay,  closed  the  damper  of  his  locomotive  for  the  purpose  of 
aiding  in  arresting  the  sparks.  There  is  no  evidence  in  the 
record  showing  that  the  platform  cars  on  which  the  hay 
was  loaded  could  have  been  taken  to  any  place  on  the  side 
track  where  the  hazard  from  passing  trains  would  have  been 
diminished. 

Neither  can  the  company  be  made  responsible  through  its 
liability  as  a  common  carrier.  A  common  carrier,  it  is  true,  is 
liable  for  all  losses  not  arising  from  the  "  act  of  God,"  or  the 
public  enemy,  in  neither  of  which  categories  would  the  loss,  in 
the  case  before  us,  fall.  But  the  technical  liability  of  a  com- 
mon carrier  does  not  attach  until  the  delivery  to  him  of  the 
property  is  complete.  If,  for  example,  the  same  person  is 
common  carrier  and  warehouseman,  and  he  receives  goods  to 
be  forwarded  when  he  has  orders  from  the  owner,  his  liability 
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in  the  mean  time  is  that  of  a  warehouseman,  and  not  that  of  a 
common  carrier.  He  must  exercise  reasonable  care,  but  he  is 
not  an  insurer  against  all  losses  except  those  arising  from  the 
"  act  of  God "  and  the  public  enemy.  Angell  on  Carriers, 
§  134,  and  cases  there  cited.  That  was,  in  principle,  the  posi- 
tion of  the  defendants  in  the  present  case.  They  had  received 
the  goods  and  placed  them  on  a  car,  and  the  plaintiff,  with  full 
knowledge  of  the  risks  to  which  they  might  be  exposed  from 
passing  trains,  requested  that  they  should  not  be  forwarded 
until  he  had  seen  Ketchum.  From  the  moment  that  request 
was  made,  and  while  the  defendants  were  detaining  the  hay  in 
consequence  of  it,  they  were  only  liable  for  losses  which  might 
have  been  guarded  against  by  the  exercise,  on  their  part,  of 
ordinary  care  and  diligence.  The  mere  leaving  of  the  goods 
where  the  plaintiff  requested  they  might  be  left,  and  subject  to 
no  more  hazards  than  the  plaintiff  knew  they  must  be  subject 
to,  is  certainly  not  a  want  of  ordinary  care  for  which  the 
defendants  can  be  held  chargeable.  They  were  still  bound  to 
use  all  possible  diligence  to  prevent  the  escape  of  fire  from 
their  trains,  and  such  diligence  seems  to  have  been  used. 

There  was  also  a  count  for  burning  the  plaintiff's  meadow 
at  another  time.  The  damages  under  this  count  could  have 
formed  but  a  small  part  of  the  verdict.  The  jury  might  with 
propriety  have  given  a  verdict  for  the  injury  to  the  meadow, 
as  the  company  failed  to  prove  that  the  engine  was  properly 
guarded  against  the  escape  of  fire.  The  burden  of  making 
this  proof  was  on  the  company.  Bass  v.  The  Chicago,  Bur- 
lington and  Quinoy  R.  R.  Co.,  28  111.  1.  As  the  verdict  must 
have  been  based  chiefly  on  the  count  for  burning  the  hay,  we 
must  reverse  the  judgment. 

Judgment  reversed. 
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William  H.  Dudley  el  al. 

v. 

Wesley  K.  Lee. 

1.  Forcible  entry  and  detainer,  and  forcible  detainer— by  whom 
the  action  must  be  brought.  Where  there  has  been  a  forcible  or  unlawful 
entry  upon  lands,  the  right  to  maintain  an  action  of  forcible  entry  and  detainer 
therefor,  vests  at  once  in  the  one  whose  possession  is  invaded,  and  this  right 
must  be  exercised,  during  his  life,  in  his  own  name. 

2.  It  will  not  pass  to  his  assignee,  to  be  asserted  in  the  name  of  the  latter, 
the  object  of  the  statute  being  to  give  a  summary  remedy  to  one  who  has  been 
forcibly  dispossessed,  without  reference  to  his  title  or  to  his  right  of  possession. 

3.  The  words  in  the  statute  concerning  forcible  entry  and  detainer,  which 
give  a  right  of  action  to  the  person  "  entitled  to  the  possession,"  apply  to  cases 
brought  for  forcible  detainer  simply,  and  not  to  those  for  forcible  entry  and 
detainer. 

4.  So,  although  the  party  who  was  dispossessed  may  have  conveyed  the 
premises  to  another  before  suit  brought,  still  the  action  must  be  in  the  name 
of  the  former. 

5.  But  there  is  no  right  of  action  against  a  tenant,  who  holds  over,  until  "  a 
demand  made  in  writing  by  the  person  entitled  to  the  possession ; "  and,  as 
against  the  tenant,  that  person  must  be  either  the  landlord  or  his  legal 
representative  by  assignment  or  otherwise,  and  it  may  be  either  of  them.  And 
the  right  of  action  vests  alone  in  the  person  so  "  entitled  to  the  possession." 

6.  If  the  landlord  has  alienated  the  reversion  during  the  lease,  then  his 
alienee  is  "  entitled  to  the  possession  "  at  its  termination,  and  he  should  make 
the  demand  and  bring  the  action. 

7.  Forcible  entry  and  detainer — disclaimer  by  the  plaintiff  before  the  entry. 
In  an  action  of  forcible  entry  and  detainer  it  is  competent  for  the  defendant  to 
prove  that  prior  to  the  entry  the  plaintiff  disclaimed  to  him  any  interest  or 
claim  in  the  premises ;  and,  if  proven,  such  fact  will  constitute  a  defense  to  the 
action. 

8.  Nor  does  the  fact  that  the  plaintiff  was  a  tenant  of  third  persons  affect 
the  question,  since  it  is  his  rights,  growing  out  of  an  invasion  of  his  actual 
possession,  which  are  in  controversy  in  such  a  suit. 

Appeal  from  the  Circuit  Court  of  Schuyler  County ;  the  Hon. 
C.  L.  Higbee,  Judge,  presiding. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of 
the  Court. 
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The  principal  question  arising  upon  the  record  is,  where 
there  has  been  a  forcible  or  unlawful  entry  upon  lands,  and  the 
party  whose  possession  has  thus  been  invaded  shall  convey  the 
premises  to  another,  before  action  brought,  whether  the  action 
of  forcible  entry  and  detainer  must  be  brought  in  the  name  of 
the  one  whose  actual  possession  was  invaded,  or  in  the  name 
of  his  alienee. 


Messrs.  Skinner  &  Marsh,  for  the  appellants. 

The  statute  gives  the  action  after  demand  only  by  him  who 
is  then  entitled  to  the  present  possession,  and,  until  demand,  in 
writing,  by  him  who  is  then  entitled  to  the  possession,  the  party 
entering  is  not  guilty  of  forcible  entry  and  detainer.  Such  is 
the  express  language  of  the  statute.     R.  S.  1845,  256. 

The  right  to  bring  this  or  any  other  possessory  action  follows 
the  right  of  possession,  and  the  deed  of  one  whose  possession  is 
wrongfully  taken  away  by  another  passes  all  his  rights  touching 
the  land  and  remedies  to  obtain  restitution. 

The  deed  is  a  legal  sale  of  the  grantor's  rights  in  the  land, 
and  to  those  rights  the  remedies  attach.  By  the  deed  the 
grantor's  rights  relating  to  the  land  are  devolved  on  another, 
but  any  cause  of  action  for  a  past  trespass  on  the  land  remains 
with  him,  notwithstanding  his  conveyance  of  the  land.  This 
is  not  assignable,  but  right  of  possession  of  land  is,  and  a  deed 
effectually  passes  that  right. 

At  common  law,  all  actions  for  recovery  of  chattels  or  land 
must  be  brought  by  him  who  has  the  present  right  of  possession, 
and  though  a  cause  of  action  which  dies  with  the  person,  or 
even  personal  property  adversely  held,  cannot  be  sold,  any 
interest  in  land  or  right  of  possession  of  land,  under  our  law, 
may  be  sold  and  passes  by  deed,  even  if  in  the  adverse  posses- 
sion of  another.  This  is  no  question  of  who  is  the  owner  of 
the  land,  but  only  whether  the  plaintiff  may  not  part  with  his 
right  of  possession,  and  hence  his  right  to  recover  that  posses- 
sion, and  whether,  when  he  has  proved  that  by  his  voluntary 
deed  he  had  devolved  that  right  upon  another,  he  can  sue  for 
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and  recover  tlie  same  possession — whether,  when  the  plaintiff 
proves  a  material  allegation  of  his  complaint  untrue,  he  shall 
maintain  his  action. 

The  grantee  of  a  landlord  steps  into  the  shoes  of  his  grantor. 
The  assignee  of  the  lessee  takes  the  place  of  the  assignor  in  all 
things  relating  to  the  land  and  succeeds  to  all  remedies  for 
defense  or  vindication  of  possession  of  the  land. 

The  deed  proved  the  complaint  as  to  the  plaintiff's  right  to 
the  possession  untrue,  that  the  right  of  possession  was  in 
another  at  the  time  of  demand  and  suit  brought;  and  he  cannot 
say,  after  having  himself  proved  the  deed,  that  the  defendants 
should  not  have,  in  this  case,  its  legal  force. 

Mr.  D.  G.  Tunotcliff,  for  the  appellee. 

The  suit  is  properly  brought  in  the  name  of  the  party  who 
has  been  forcibly  dispossessed,  notwithstanding  he  may  have 
conveyed  the  premises  to  another  before  action  brought. 

The  scope  and  design  of  our  statute  of  forcible  entry  and 
detainer  is  the  same  as  those  of  England,  and,  consequently, 
where  a  party  may  be  indicted  there  for  a  forcible  entry  or 
detainer,  a  civil  action  may  be  maintained  here.  Mason  v. 
Finch,  1  Scam.  495. 

In  this  case,  there  was  no  allegation  in  the  complaint  of  a 
demand  for  possession. 

In  an  indictment,  the  offense  must  be  charged  to  have  been 
committed  against  the  person  who  was  in  actual  possession  at 
the  time,  and  in  like  manner  the  complaint  must  show  the 
entry  to  have  been  made  against  the  person  in  actual  posses- 
sion, and  cannot  be  maintained  by  the  person  having  a  mere 
right  of  possession.  Childress  v.  McGeehee,  1  Minor  (Ala.),  131, 
where  the  Alabama  statute  is  substantially  given,  and  the  court 
say  that,  while  in  England  it  was  a  criminal  offense,  yet  in  the 
summary  mode  of  trial  and  restitution,  there  appears  to  be  no 
material  difference.  3  Bacon's  Ab.  250 ;  Stat.  8  Henry  YI,  eh. 
9 ;  1  Lord  Raymond,  610 ;  3  Salk.  169  ;  People  v.  Shaw,  1 
Caines,  125 ;  People  v.  Bennett,  2  id.  98. 
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To  hold  that  the  action  cannot  be  maintained  in  the  name 
of  the  party  dispossessed,  where  he  has  aliened  the  premises, 
would,  in  effect,  prevent  it  being  brought  at  all,  for  the  grantee, 
never  having  had  any  possession  in  fact,  could  not  recover  upon 
his  mere  right  of  possession.  Whittaker  v.  Gautier,  3  Gilm. 
448 ;  Settle  v.  Henson,  Morris  (Iowa),  111 ;  Smith  v.  Ded- 
man,  4  Bibb,  192;  Yoder's  heirs  v.  Easley,  2  Dana,  245; 
Treat  v.  Lamarque,  5  Cal.  113. 

In  Yoder's  Heirs  v.  JEasley,  2  Dana,  245,  the  court  say,  "  The 
forcible  entry  upon  the  possession  in  fact  of  the  tenant  is  a 
personal  wrong — a  tort  done  to  him  alone"  and  that  the  land- 
lord could  not  in  his  own  name,  after  the  expiration  of  the  lease, 
maintain  an  action  for  forcible  entry  upon  the  tenant. 

In  Pogue  v.  McXee,  3  Marshall,  129,  the  court  say,  "  If  he 
(plaintiff)  had  not  such  possession  as  would  enable  him  to 
maintain  an  action  of  trespass,  he  could  not  sustain  an  action 
for  forcible  entry  and  detainer." 

Where  the  entry  was  against  the  tenant,  and  the  lease  was 
then  terminated  by  an  arrangement  between  the  landlord  and 
tenant,  it  was  held  that  the  suit  for  the  forcible  entry  must  be 
brought  in  the  tenant's  name.  McKeen  and  Wife  v.  JVelms,  9 
Ala.  509. 

It  follows  from  the  above  principles  that  the  grantee  of  the 
party  against  whom  the  entry  was  made  could  not  maintain 
suit  for  such  forcible  entry  in  his  own  name,  and  has  been  so 
expressly  said  by  the  court  in  the  case  of  House  v.  Keiser,  8 
Cal.  499.     See  also  Lewis  v.  Stith,  2  Litt.  294. 

Mr.  J.  S.  Bailey,  also,  for  the  appellee,  filed  an  argument. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer,  brought  by 
Lee  against  Dudley  and  Heaton  to  recover  possession  of  a  half 
section  of  land.  The  plaintiff  obtained  a  verdict  and  judg- 
ment, and  the  defendants  appealed. 

The  complaint  alleges  that  in  January,  1865,  the  plaintiff 
was  in  the  actual  possession  of  the  premises  as  tenant  of  Robert 
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son  and  Harris,  and  that  the  defendants  made  an  entry  npon 
his  possession  where  entry  was  not  given  by  law,  and  have 
since  forcibly  held  possession,  and  that  the  plaintiff  made  a 
demand  in  writing  on  the  13th  of  April,  1865.  It  appeared 
in  the  evidence  that  the  demand  was  made  by  the  service  of  a 
notice  in  writing,  signed  in  the  name  of  the  plaintiff  by  John 
Knappenberger,  as  his  attorney  in  fact ;  and,  in  order  to  show 
the  authority  of  the  latter,  the  plaintiff  introduced  a  deed 
from  himself  to  Knappenberger,  bearing  date  March  27,  1865, 
and  authorizing  Knappenberger  to  use  plaintiff's  name  for  the 
recovery  of  the  land.  It  is  insisted  by  counsel  for  the  appel- 
lants that  this  deed  showed  that,  prior  to  the  commencement 
of  the  suit,  the  plaintiff  had  divested  himself  of  all  interest  in 
the  land,  and  was  not  entitled  to  the  possession,  and,  there- 
fore, not  entitled  to  bring  this  suit.  A  careful  reading  of  the 
statute,  however,  will  show  that  the  phrase  "  entitled  to  such 
possession,"  used  therein,  does  not  apply  to  cases  of  this  char- 
acter.    The  first  section  reads  as  follows  : 

"  If  any  person  shall  make  any  entry  into  any  lands,  tene- 
ments or  other  possessions,  except  in  cases  where  entry  is  given 
by  law,  or  shall  make  any  such  entry  by  force,  or  if  any  person 
shall  willfully,  and  without  force,  hold  over  any  lands,  tene- 
ments or  other  possessions,  after  the  determination  of  the  time 
for  which  such  lands,  tenements  or  possessions  were  let  to  him, 
or  to  the  person  under  whom  he  claims,  after  demand  made 
in  writing  by  the  person  entitled  to  such  possession,  such  person 
shall  be  guilty  of  a  forcible  entry  and  detainer,  or  of  a  forcible 
detainer,  as  the  case  may  be,  within  the  intent  and  meaning  of 
this  chapter." 

Here  two  classes  of  cases  are  provided  for — one  where  the 
original  entry  was  forcible  or  unlawful — the  other  where  the 
original  entry  was  lawful,  but  the  detention  has  become  illegal, 
and,  in  construction  of  law,  forcible.  In  the  first  class,  the 
offense  is  consummated  the  moment  the  forcible  or  unlawful 
entry  is  made.  At  that  moment  a  right  of  action  vests  in  the 
person  whose  possession  is  invaded,  and  this  right  must  be  exer- 
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cised,  during  his  life,  in  his  own  name.  Whether  it  would 
survive  to  his  legal  representatives  upon  his  death,  a  point 
raised  in  the  argument,  is  a  question  which  we  do  not  deem  it 
necessary  to  decide.  It  certainly  no  more  passes  to  his  assignee, 
to  be  asserted  in  the  name  of  the  latter,  than  an  action  of  tres- 
pass for  the  same  wrong.  The  object  of  this  portion  of  the 
statute  is  to  give  a  summary  remedy  to  one  who  has  been  for- 
cibly dispossessed,  without  reference  to  his  title  or  to  his  right 
of  possession.  The  tort  feasor  cannot  be  permitted  to  raise 
these  questions.  The  only  inquiry  is,  has  the  possession  been 
taken  by  actual  or  constructive  force  ?  If  yea,  then  it  must  be 
restored,  on  the  complaint  of  the  party  dispossessed,  even  though 
the  wrong-doer  himself  may  be  the  owner  of  the  land. 

But,  under  the  second  branch  of  the  statute,  a  different  class 
of  questions  may  arise.  That  relates  solely  to  tenants  holding 
over,  and  the  action  must  be  brought  by  him  who  has  the  "  right 
of  possession  "  after  a  demand  in  writing.  The  demand  in  these 
cases  is  necessary,  because  the  original  entry  was  rightful,  and 
the  occupancy  does  not  become  tortious,  or,  in  construction  of 
law,  forcible,  until  "  a  demand  made  m  writing  by  the  person 
entitled  to  the  possession."  Then,  for  the  first  time,  an  action- 
able offense  has  been  committed  and  a  right  of  action  vested. 
But  in  whom  ?  Unquestionably  in  the  person  entitled  to  the 
possession,  because  he  is  the  person  injured.  !Now,  as  against 
a  tenant,  that  person  must  be  either  the  landlord  or  his  legal 
representative,  by  assignment  or  otherwise,  and  it  may  be  either 
of  them.  There  is  here  no  assignment  of  a  right  of  action, 
because  there  is  no  such  right  until  a  demand  made  by  the 
party  entitled.  If  the  landlord  has  alienated  the  reversion 
during  the  lease,  then  his  alienee  is  entitled  to  the  possession 
at  its  termination,  and  is  the  party  injured  by  the  holding  over, 
and  he  should  make  the  demand  and  bring  the  action.  It  is  to 
cases  brought  for  forcible  detainer  simply,  and  not  to  those  for 
forcible  entry  and  detainer,  that  the  phrase  "  entitled  to  the 
possession,"  as  used  in  the  statute,  must  be  applied.  In  the  one 
case,  the  right  of  possession  is  utterly  immaterial,  the  only  object 
being  to  restore  him  who  has  been  forcibly  dispossessed.     In 
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the  other,  the  object  is  to  compel  a  tenant  to  yield  his  possession 
to  him  who  has  the  reversion,  and  this  point  may  be  made  a  mat- 
ter of  inquiry.  The  same  view  of  their  statute  has  been  taken 
by  the  Court  of  Appeals  of  Kentucky.  Lewis  v.  Stith,  2  Litt. 
294 ;   Yodels  heirs  v.  Easley,  2  Dana,  245. 

There  is  a  ground,  however,  on  which  this  judgment  must  be 
reversed.  One  of  the  defenses  set  up  was,  that  the  appellants, 
before  entering,  had  a  conversation  with  the  appellee  in  regard 
to  the  land,  in  which  he  disclaimed  any  interest  or  claim  except 
in  eighty  acres.  It  is  not  for  us  to  express  an  opinion  as  to 
whether  this  fact  was  fully  proved.  It  is  sufficient  that  there 
was  evidence  tending  to  prove  it,  upon  which  the  defendants 
had  a  right  to  have  the  jury  pass.  If  proved,  it  clearly  con- 
stituted a  defense,  as  their  entry  was  certainly  not  illegal  nor 
forcible,  so  far  as  the  plaintiff  was  concerned,  if  made  with  his 
consent,  or  in  consequence  of  his  disclaimer  of  possession  in 
himself.  The  fact  that  he  was  himself  a  tenant  of  third  per- 
sons does  not  affect  the  question,  since  it  is  his  rights  growing 
out  of  an  invasion  of  his  actual  possession,  which  are  in  con- 
troversy in  this  suit.  If  he  made  such  disclaimer,  and  if  it 
was  untrue  in  fact  —  if  he  was  really  in  possession  of  the  entire 
half  section  under  a  lease,  and  he  improperly  gave  possession 
of  a  part  to  the  appellants,  the  question  may  arise,  on  a  suit 
brought  by  his  landlords  against  these  appellants,  whether  the 
law  would  not  regard  them  as  standing  in  his  shoes,  and  liable 
to  an  action  of  forcible  detainer  on  demand  made  after  the 
expiration  of  his  lease.  We  say  this  because  we  do  not  wish 
to  be  considered  as  holding  that  the  rights  of  the  landlord  are 
to  be  prejudiced  by  the  infidelity  of  his  tenant.  But  it  is  clear 
that  the  plaintiff's  disclaimer,  if  he  made  it,  is  fatal  to  his  own 
action.  Yet  this  view  of  the  case  was  wholly  taken  away  from 
the  jury  by  the  sixth  instruction  for  the  plaintiff.  It  was  as 
follows : 

"  6.  If  the  jury  believe,  from  the  evidence,  that  plaintiff,  in 
the  latter  part  of  September,  or  first  part  of  October,  A.  D. 
1864,  entered  upon  the  half  section  in  controversy  under  a 
lease  for  the  same,  and  that  said  premises  were  then  vacant,  and 
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broke  four  or  five  acres  with  the  intention  of  cultivating  and 
improving  the  same,  and  hauled  200  posts  to  the  same,  and  set 
fifteen  or  twenty  of  the  same,  with  the  intention  of  fencing  the 
same,  and  in  February  dug  a  well  and  built  a  dwelling-house 
upon  the  same,  and  moved  a  tenant  in  it,  and  continued  such 
tenant  therein ;  then  any  possession  taken  of  the  same  by 
defendants,  or  entry  therein  by  them  after  such  breaking  was 
done,  is  tortious  and  illegal,  and  a  trespass  upon  the  possession 
of  plaintiffs,  unless  the  jury  believe  from  the  evidence  that  at 
the  time  of  such  breaking  the  defendants,  or  some  person  under 
whom  they  claim,  had  the  actual  possession  of  said  land." 

By  this  instruction  the  jury  are  told,  if  the  defendants  entered 
upon  the  half  section  while  in  the  possession  of  the  plaintiffs, 
such  entry  was  tortious,  which  it  certainly  was  not  if  made  in 
consequence  of  a  disclaimer  of  all  right  by  the  plaintiff,  at  least 
as  to  that  portion  of  the  land  to  which  the  disclaimer  applied. 
The  instruction  should  have  been  qualified  so  as  to  submit  to 
the  jury  the  question  of  disclaimer  by  the  plaintiff  in  connection 
with  the  question  of  entry  by  the  defendant. 

Reversed  and  remanded. 


The  Great  Western  Railroad  Company  of  1859 

v. 
Mahlon  Haworth,  James  W.  Haworth  and  A.  Litzen- 

BERGER. 

Same 
Mahlon  Haworth  and  James  W.  Haworth. 

1.  Evidence — its  materiality.  In  an  action  against  a  railroad  company,  to 
recover  damages  for  setting  fire  to  a  warehouse  by  sparks  escaping  from  a 
passing  locomotive,  the  master  mechanic  of  the  company  testified,  on  their 
^ehalf,  that  the  spark-arrester  used  on  that  locomotive  was  the  best  known 
and  in  use,  and  he  knew  it  was  in  good  repair  at  the  time  the  fire  occurred. 
On  cross-examination,  he  stated  that  it  was  his  business  to  know  the  condition 
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of  every  engine  before  each  trip,  and  that  lie  knew  the  condition  of  this  engine 
from  the  uniform  course  of  business  in  the  shop,  but  could  not  state  when  he 
made  a  personal  examination  of  the  engine  in  question.  On  a  re-examination 
the  defendant  asked :  "  What  was  the  uniform  course  of  business  in  the  shop  ?  " 
It  was  held  not  material  that  the  witness  should  explain  in  detail  the  course 
of  business  in  the  shop,  having  already  stated,  on  behalf  of  the  party  asking 
this  question,  that  the  spark-arrester  was  in  good  condition,  and  that  he  knew 
that  fact  from  the  uniform  course  of  business  in  the  shop,  and  it  was  not  error 
to  refuse  to  allow  it  to  be  answered. 

2.  Same — on  cross-examination  and  re-examination.  While  the  plaintiff  might 
properly  have  asked  the  question  referred  to,  on  cross-examination,  the  defends 
ant,  who  called  the  witness,  had  no  right  to  ask  it  on  a  re-examination. 

3.  Negligence  in  railroads — destruction  of  property  by  sparks  from  a  locomotive. 
In  a  suit  against  a  railroad  company  to  recover  damages  for  the  destruction  of 
a  warehouse  and  goods  stored  therein  by  fire,  occasioned  by  sparks  escaping 
from  a  passing  locomotive,  if  it  appeared  that  there  was  employed  a  greater 
amount  of  steam  than  was  necessary  on  the  engine,  by  reason  of  which  an 
undue  quantity  of  sparks  was  emitted,  that  would  constitute  negligence  on  the 
part  of  the  company,  if  such  unnecessary  employment  of  the  steam  caused 
the  destruction  of  the  property. 

4.  Same — what  constitutes  negligence  generally.  Negligence  is  the  opposite  of 
care  and  prudence ;  it  is  the  omission  to  use  the  means  reasonably  necessary  to 
avoid  injury  to  others,  and  is  not  a  legal  question,  but  is  one  of  fact,  to  bo 
proved  like  any  other. 

5.  In  granting  to  railroads  their  franchises,  it  was  designed  that  they  should 
use  them  with  all  reasonable  and  practicable  care ;  and  the  law  requires  them  to 
exercise  their  privileges  in  such  manner  as  to  prevent,  as  far  cs  possible,  any 
injury  to  others. 

6.  Railroad  companies  will  be  held  to  the  employment  of  skillful  agents 
and  prudent  operatives,  and  are  bound  to  use  all  the  necessary  precautions 
employed  by  such  organizations  to  protect  others  while  exercising  their  rights. 
And  if  it  is  true  that  sparks  are  emitted  from  a  locomotive  in  proportion  to  the 
amount  of  steam  applied,  it  would  be  negligence,  while  engines  are  passing 
near  buildings,  to  apply  to  them  an  unnecessary  amount  of  steam,  and  thereby 
endanger  the  property. 

7.  An  instruction  to  the  effect  that  the  company  was  bound  to  so  control 
their  engines,  both  as  to  mechanical  appliances  and  as  to  the  rate  of  speed,  so 
as  not  to  unnecessarily  endanger  the  property  of  others.  So  far  as  reference  is 
made  to  the  speed  of  the  train,  unless  it  was  shown  that  such  speed  con- 
tributed to  the  injury,  it  would  be  improper;  but  in  cases  where  the  injury 
resulted  from  collision  with  the  train,  such  a  reference  to  its  speed  would  be 
proper. 

8.  Mutual  negligence — In  such  cases  it  is  for  the  jury  to  determine  from 
the  evidence  whether  the  injury  resulted  from  an  unnecessary  exposure  of  the 
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building  by  the  owner,  or  by  an  undue  amount  of  sparks  emitted  from  the 
locomotive ;  and  an  instruction  which  entirely  ignores  the  question  of  neg 
ligence  on  the  part  of  the  owner,  and  from  which  the  jury  may  have  supposed 
that  they  were  at  liberty  to  find  for  the  plaintiff,  notwithstanding  his  negligence 
materially  contributed  to  the  injury,  is  erroneous. 

9.  When  the  owner  of  a  building  exposes  it  to  such  a  degree  of  dangei 
that  it  will  most  probably  be  destroyed,  he  cannot  recover,  unless  the  party 
causing  the  injury  is  shown  to  have  been  guilty  of  greater  negligence ;  and 
such  owner,  when  he  permits  the  windows  to  remain  open  and  unglazed,  and 
other  openings  in  the  building  to  remain  unrepaired,  so  that  fire  emitted  from 
a  passing  engine  is  liable  to  be  blown  into  it,  he  is  guilty  of  negligence ;  and, 
if  injury  happen,  he  cannot  recover,  unless  greater  negligence  is  shown  on  the 
part  of  the  company. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

These  were  actions  on  the  case  brought  by  the  appellees, 
against  the  appellant,  in  the  court  below,  for  negligently  and 
carelessly  burning  their  warehouse,  which  was  situated  near  the 
track  of  the  appellant,  and  goods  stored  therein.  The  causes 
were  tried  by  juries,  who  returned  verdicts  for  the  plaintiffs. 
Motions  for  new  trials  were  made  and  overruled,  and  judgments 
entered  upon  the  verdicts,  whereupon  the  defendant  brought 
the  cases  by  writ  of  error  to  this  court.  The  further  facts  in  the 
cases  fully  appear  in  the  opinion  of  the  court. 

Messrs.  Nelson  and  Roby,  for  the  plaintiff  in  error. 

Mr.  A.  J.  Gallagher,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

These  two  cases  involve  substantially  the  same  questions, 
and  will  be  considered  as  one.  In  one  of  them,  Hamilton  and 
James  W.  Haworth  sued  the  Great  Western  Railroad  com- 
pany, in  trespass  on  the  case,  for  negligently  and  carelessly 
burning  their  warehouse,  by  the  escape  of  fire  from  their 
locomotives.     In  the  other  case,  the  two  Haworths  and  Allen 
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Litzenberger  brought  a  similar  suit  against  the  company  for 
burning,  in  the  same  manner  and  at  the  same  time,  a  large 
amount  of  personal  property  stored  and  situated  in  the  ware- 
house. As  negligence,  it  was  averred  in  the  declaration,  that 
appellants  did  not  have  the  engine,  from  which  the  fire  was 
supposed  to  have  communicated,  equipped  with  the  most 
approved  appliances  to  prevent  the  escape  of  fire. 

Before  we  come  to  discuss  the  main  questions  in  the  cases,  we 
will  first  dispose  of  a  preliminary  one,  relating  to  the  admissi- 
bility of  evidence.  Plaintiff  in  error  introduced  Oongdon  as  a 
witness,  who  testified  that  he  was  a  master  mechanic  in  the 
employment  of  the  company,  and  in  their  machine-shop ;  and 
that  the  spark-arrester  used  on  the  locomotive  from  which  it 
was  alleged  the  fire  escaped  was  the  best  known,  and  in  use  ; 
and  he. knew  it  was  in  good  repair  at  the  time  the  fire  occurred. 
On  being  cross-examined,  he  said  it  was  his  business  to  know 
the  condition  of  every  engine  at  the  time  it  left  the  shop  on 
each  trip ;  that  he  knew  the  condition  of  the  engine  from  the 
uniform  course  of  the  business  of  the  shop ;  but  was  unable  to 
state  when  he  had  made  a  personal  examination  of  that  engine. 
Plaintiffs  in  error,  on  re-examining  him,  asked  :  "  What  was  the 
uniform  course  of  business  in  the  shop  ? "  On  objection  by 
defendants  in  error,  the  court  refused  to  permit  him  to  answer 
the  question.    ^ 

Having  stated  that  the  spark-arrester  on  this  particular 
engine  was  in  good  condition,  and  that  he  knew  it  to  be  so 
from  the  uniform  course  of  the  business  of  the  shop,  we  are 
unable  to  perceive  how  it  became  material  that  he  should 
explain  in  detail  the  course  of  business  in  the  shop.  He  must 
have  acquired  his  information  of  what  he  did  say  from  others, 
or  only  inferred  from  the  course  of  their  business  that  it  was 
in  proper  condition,  without  knowing  the  fact.  While  plaint- 
iffs below  might  have  inquired  on  cross-examination  as  to  the 
usual  course  of  business,  defendant  below  did  not  have  the 
right  to  do  so  on  the  re-examination  ;  and  we  do  not  see  that 
it  was  important  that  this  witness  should  have  made  the  expla- 
nation sought. 
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It  is  urged  that  the  court  below  erred  in  giving  the  instruc- 
tions asked  by  defendants  in  error,  and  in  modifying  a  portion 
of  those  asked  by  plaintiff  in  error,  and  in  refusing  others. 
The  first  of  these  given  for  defendants  in  error,  inform  the  jury 
that  if  they  believe  the  company  ran  an  engine  past  the  ware- 
house in  question  at  a  great  rate  of  speed,  and  used  a  larger 
amount  of  steam  than  was  required,  and,  as  a  consequence  of 
using  so  much  steam,  an  undue  amount  of  fire  was  emitted, 
that  would  be  evidence  of  negligence  on  the  part  of  the  com- 
pany. Some  of  the  witnesses  testified  that  the  larger  the 
amount  of  steam  applied  the  greater  the  amount  of  fire  that 
would  escape.  In  view  of  this  evidence  we  see  no  objection  to 
the  instruction.  It  left  the  jury  to  determine  whether  there 
was  more  than  the  requisite  amount  of  steam  employed,  and  if 
so  whether  that  caused  an  undue  amount  of  sparks  to  escape. 
If  such  would  be  the  effect  of  the  application  of  a  large  amount 
of  steam,  and  more  was  employed  than  was  necessary,  that 
would  be  negligence  if  it  caused  the  destruction  of  the  property. 
It  might  have  been  more  accurate  to  have  so  stated  the  law  to 
the  jury,  but  as  practical  men  they  could  not  have  but  so 
understood  the  instruction. 

Notwithstanding  the  legislature  knew  when  they  granted 
these  companies  their  franchises,  that  they  were  authorizing 
them  to  employ  a  dangerous  element,  still  we^cannot  infer  that 
they  did  intend  that  they  should  use  it  in  a  careless  or  negligent 
manner.  They  designed  that  they  should  use  their  franchises 
with  all  reasonable  and  practicable  care.  They  did  not  design 
these  great  arteries  of  commerce  and  intercommunication  to  be 
an  infliction  upon  the  communities  through  which  they  pass. 
But  they  designed,  and  the  law  requires  them  to  exercise  their 
privileges  in  such  a  manner,  as  to  prevent,  as  far  as  is  practica- 
ble, injury  to  others.  To  do  so  they  must  be  held  to  the 
employment  of  skillful  agents  and  prudent  operatives.  And 
they  are  bound  to  use  all  of  the  necessary  precautions  employed 
by  such  organizations,  to  protect  others  while  exercising  their 
rights.  All  men  are  required  to  so  exercise  their  own  rights 
as  not  to  injure  others  in  the  enjoyment  of  theirs,  and  to  this 
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fundamental  rule  corporate  bodies  are  required  to  conform. 
If  it  is  true  that  sparks  are  emitted  from  their  locomotives  in 
proportion  to  the  amount  of  steam  applied,  it  would  be  negli- 
gence in  passing  through  a  populous  city,  or  near  to  buildings, 
to  apply  an  unnecessary  amount,  and  thus  communicate  fire  to 
buildings  or  property. 

By  the  third  instruction  given  for  defendants  in  error,  the 
jury  were  informed  that  the  company  were  bound  to  so  con- 
trol their  steam-engines,  both  as  to  the  mechanical  appliances 
thereto  attached  and  as  to  the  rate  of  speed,  as  not  to  expose 
the  property  of  third  persons  to  unnecessary  danger,  and  if 
they  believed  the  engine  in  question,  on  the  occasion  of  the 
burning  of  the  warehouse,  did  emit  an  undue  and  extraordinary 
amount  of  fire,  that  was  evidence  of  negligence  on  the  part  of 
the  company.  If  the  injury  was  occasioned  by  an  unnecessary 
degree  of  speed,  which  we  do  not  see  could  be  the  case,  then  it 
was  properly  referred  to  in  the  instruction.  Such  a  reference 
to  the  speed  of  a  train  would  be  eminently  proper  where  the 
injury  was  to  persons  or  property  coming  in  collision  with 
the  train,  but  unless  such  speed  could  in  some  manner  be  shown 
to  have  contributed  to  the  fire,  we  do  not  see  what  proper  pur- 
pose it  could  have  served.  Nor  do  we  see  that  an  extraordinary 
amount  of  sparks  emitted  from  an  engine  was  unlawful  unless 
it  was  unnecessary,  and  contributed  to  the  injury.  The  jury 
should  have  ascertained,  from  the  evidence,  whether  by  an 
unnecessary  exposure  the  owners  of  the  property  had  suffered 
the  loss.  And  they  should,  from  the  evidence,  have  determined 
whether  an  undue  amount  of  sparks  had  been  emitted,  and  had 
produced  the  destruction  of  the  property.  If  it  was  destroyed 
from  some  other  cause,  then  the  speed  of  the  train  or  quantity 
of  sparks  emitted  could  not  render  the  company  liable.  Plaint- 
iff's fourth  instruction  is  too  broad.  It  entirely  ignores  the 
question  of  negligence  on  their  part.  The  jury  under  this 
instruction  may  have  supposed  that  they  were  at  liberty  to 
find  for  plaintiffs,  notwithstanding  they  had  themselves  been 
guilty  of  negligence  which  materially  contributed  to  the 
injury.     And,  as  such  is  not  the  law,  this  instruction  may  have 
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misled  the  jury,  and  it  should,  therefore,  have  been  modified  or 
refused. 

The  sixth  instruction  is  substantially  the  same  as  the  third. 
And  what  we  have  said  in  reference  to  that  will  apply  to  this. 
It  perhaps  contains  abstract  legal  propositions,  but  while  it  is 
subject  to  criticism,  we  are  of  opinion  it  could  not  have  misled 
the  jury. 

The  fifth  instruction  asserts  that  the  fact  that  the  property 
of  defendants  in  error  was  in  an  exposed  condition  to  the  road 
did  not  lessen  their  rights  to  recover  for  injury  to  their  prop- 
erty produced  by  negligence,  nor  relieve  the  road  from  the 
exercise  of  due  care  and  precaution  to  prevent  the  fire.  Both 
parties,  in  the  exercise  of  their  rights,  were  bound  to  the  use 
of  reasonable  care  and  diligence  to  avoid  injury.  If,  then, 
defendants  in  error  were  guilty  of  negligence,  in  permitting  the 
windows  of  the  warehouse  near  or  adjoining  the  track  of  the 
road  to  remain  open  and  unglazed,  together  with  other  open- 
ings in  the  building  to  remain  unrepaired,  so  that  the  fire 
emitted  from  the  engines  of  the  company  would  most  probably 
be  blown  into  the  building,  this  would  be  negligence  on  the 
part  of  the  owners.  And  especially  so  when  they  permitted 
cobs,  husks  of  corn,  with  grease  and  rags,  and  other  highly 
combustible  materials  to  remain  in  a  room  of  the  building  thus 
exposed.  A  party  thus  exposing  his  property  to  such  hazards 
would  unquestionably  lessen  his  right  of  recovery.  In  such  a 
case  the  owners  could  have  no  right  to  recover  unless  the  negli- 
gence on  the  part  of  the  company  was  more  gross  than  theirs. 
This  instruction  was  calculated  to  mislead  the  jury,  and  should 
have  been  modified  before  it  was  given. 

Defendant  below  asked  this  instruction,  which  was  the  sev- 
enth in  the  series : 

"  The  court  further  instructs  that,  if  the  jury  find  from  the 
evidence  that  the  plaintiffs  have  been  guilty  of  negligence  in 
leaving  their  property  in  an  exposed  condition,  in  a  warehouse, 
close  to  the  railroad,  with  combustible  matter  in  it  likely  to 
take  fire  from  sparks  emitted  from  the  engine  of  defendant,  and 
in  carelessly  leaving  the  house  in  such  condition  as  that  sparks 


1866.]       Great  Western  R.  R.  Co.  v.  Haworth  et  al.  353 

Opinion  of  the  Court. 

might  enter  and  come  in  contact  with  such  combustible  matter, 
then  the  plaintiffs  would  have  no  right  to  recover,  and  the  jury 
should  find  for  defendant." 

The  court  refused  to  give  it  as  asked,  but  modified,  and  then 
gave  it,  which  is  this : 

"  The  court  further  instructs  the  jury  for  defendants  that  if 
they  believe  from  the  evidence  that  plaintiffs  have  been  guilty 
of  negligence  in  leaving  their  property  in  an  exposed  condition, 
in  a  warehouse  close  to  the  railroad,  with  combustible  matter 
in  it  likely  to  take  fire  from  sparks  emitted  from  the  engine  of 
defendants,  and  in  carelessly  leaving  the  house  in  such  condi- 
tion as  that  the  sparks  might  enter  and  come  in  contact  with 
the  combustible  matter,  then  they  should  find  for  the  defendant 
unless  the  proof  further  shows  that  defendant  was  guilty  of 
gross  negligence  in  not  having  used  due  precaution  in  the  appli- 
ance of  its  engine  of  the  best  known  means  for  preventing  the 
escape  of  fire,  or  in  the  manner  of  running  its  engines." 

We  have  seen  that,  when  a  party  has  exposed  his  property 
to  such  a  degree  of  danger  that  it  will  most  probably  be  destroyed, 
he  has  no  right  to  recover,  unless  the  party  causing  the  injury 
is  shown  to  have  been  guilty  of  grosser  negligence.  This 
instruction,  as  modified,  only  asserts  that  principle,  and  leaves 
it  to  the  jury  to  find  whether  the  property  was  so  exposed,  and 
if  so,  whether  the  company  were  guilty  of  grosser  negligence. 
There  was  no  error  in  modifying  this  instruction. 

It  is,  however,  insisted  that  there  is  no  evidence  of  gross  neg- 
ligence upon  which  to  base  this  instruction.  Negligence  is  not 
a  legal  question,  but  is  one  of  fact,  and  must  be  proved  like  any 
other.  Juries  are  intended  to  be  selected  from  intelligent,  prac- 
tical men,  who,  after  hearing  the  evidence,  will  be  able  to 
determine  whether,  considering  all  of  the  circumstances,  the 
issues  have  been  proved.  And,  as  negligence  is  the  opposite  of 
care  and  prudence — is  the  omission  to  use  the  means  reasonably 
necessary  to  avoid  injury  to  others,  it  is  proper  that  such  ques- 
tions should  be  left  to  practical  minds  to  determine  whether 
23— 39th  III. 
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a  duty  has  been  omitted,  and,  if  so,  whether,  under  the  circum- 
stances, it  constitutes  slight  or  gross  negligence. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Samuel  Headley, 

v. 

SOUTHWORTH    SHAW. 

1.  Variance — in  the  name.  Where  the  declaration  described  the  note  sued 
on  as  made  by  "  Samuel  Headley,"  and  the  note  offered  in  evidence  was  signed 
"Samuel  Headley,  Jr.;"  held,  that  this  was  no  variance.  "Jr.,"  added  to  a 
person's  name,  is  no  part  of  the  name. 

2.  Dependent  and  independent  conditions.  A  vendor  of  land  cove- 
nanted that  upon  the  express  condition  (being  a  condition  precedent  and  time 
being  of  the  essence  of  said  condition)  that  the  vendee  would  perform  his 
covenants,  he  would  execute  and  deliver  to  the  latter  a  quitclaim  deed  for  the 
land.  The  covenants  of  the  vendee  were  that  he  would  pay  $143.50  on 
the  first  day  of  January,  1861,  and  the  same  amount  on  the  first  day  of  Jan- 
uary, 1862,  for  which  sums  he  gave  his  two  promissory  notes,  and  that  he 
would  pay  all  the  taxes  on  the  land  from  January,  1859,  the  contract  being 
dated  in  June,  1859.  It  was  held,  the  payment  of  the  last  note  and  the  making 
of  the  deed,  were  dependent  and  concurrent  acts ;  the  payment  of  the  taxes 
was  unimportant,  and  a  matter  in  which  the  vendor  had  no  concern,  as  he  was 
to  give  only  a  quitclaim  deed  with  no  covenant  against  liens  for  taxes. 

8.  And  in  a  suit  upon  both  notes,  it  was  held  a  good  defense  against  a 
recovery  upon  the  last  note,  that  no  deed  had  been  made  or  tendered ;  and  it 
is  not  essential  to  the  validity  of  such  a  defense  that  the  first  note  should  have 
been  paid. 

4.  The  obligations  to  pay  the  last  note  and  to  make  the  deed,  being  mutual 
and  concurrent,  the  party  who  insists  upon  a  performance  from  the  other  side 
must  show  a  performance  or  an  offer  to  perform  on  his  own  part. 

5.  Vendor  and  purchaser — which  must  prepare  the  deed.  A  party  con- 
tracting to  execute  and  deliver  a  deed,  is  bound  to  prepare  the  deed,  if  there 
be  no  agreement  that  it  shall  be  prepared  by  the  other  party. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  C.  L.  Higbee,  Judge,  presiding. 
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This  was  an  action  of  assumpsit  brought  bj  Southworth 
Shaw  against  Samuel  Headley,  to  the  September  Term  1863, 
of  the  Fulton  Circuit  Court.  The  declaration  contained  two 
special  counts  and  the  common  counts.  The  first  count 
declared  upon  a  note  to  Shaw,  the  plaintiff,  dated  16th  June, 
1859,  for  $143.50,  payable  on  the  1st  day  of  January,  1861,  and 
recited  that  "  by  which  said  note  the  said  defendant,  by  the 
name,  style  and  description  of  '  Samuel  Headley,'  promised  to 
pay,"  etc.  The  second  count  was  upon  another  note  to  Shaw, 
of  the  same  date  as  the  first  named,  and  for  the  same  amount, 
but  payable  on  the  1st  of  January,  1862.  To  the  whole 
declaration  the  defendant  pleaded  the  general  issue,  and  to  the 
second  count  he  pleaded  a  special  plea  as  follows : 

"  And,  for  a  further  plea  in  this  behalf,  said  defendant,  by 
leave  of  the  court  first  had  and  obtained,  as  to  the  second  count 
in  said  declaration  mentioned,  says  actio  non,  etc.,  because  he 
says  that  the  said  promissory  note  in  said  count  mentioned  was 
given  for  and  in  consideration  of  a  contract  for  the  sale  of  land, 
executed  and  delivered  at  the  same  time  as  the  said  note,  and 
being  part  of  the  same  transaction,  the  said  promissory  note 
being  for  the  moneys  last  due  and  payable  under  and  by  virtue 
of  said  contract,  to  wit :  (the  $143.50,  payable  January  1st,  1862, 
with  the  interest  thereon),  and  which  said  contract  is  substan- 
tially in  the  words  and  figures  following,  to  wit : 

"  This  agreement,  made  this  sixteenth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  between 
Abijah  Fisher,  D.  H.  Kevins,  N.  T.  Carryl,  Daniel  Low  and 
Southworth  Shaw,  of  the  first  part,  and  Samuel  Headley,  Jr.,  of 
the  county  of  Fulton  and  State  of  Illinois,  of  the  second  part, 
witnesseth :  That  the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  part  of  the  purchase-money 
hereinafter  mentioned,  now  actually  paid  in,  and  upon  the 
express  condition  (being  a  condition  precedent,  and  time  being 
of  the  essence  of  said  condition),  that  the  said  party  of  the  sec- 
ond part,  his  heirs,  executors,  administrators  or  assigns,  shall 
and  do  well  and  faithfully  perform  the  covenants  hereinafter 
mentioned,  on  the  part  of  the  said  party  of  the  second  part,  to 
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be  kept  and  performed,  do  hereby,  for  themselves,  the  survivor 
and  survivors  of  them,  their  successors  and  assigns,  covenant, 
promise  and  agree  to  execute  and  deliver  to  the  said  party 
of  the  second  part,  his  heirs  or  assigns,  a  deed  of  quitclaim  of 
and  for  that  certain  piece  or  parcel  of  land  situate,  lying  and 
being  in  the  county  of  Fulton  and  State  of  Illinois,  in  the  tract 
appropriated  by  acts  of  congress  for  military  bounties,  known 
and  described  as  follows,  to  wit :  The  north-west  quarter  of 
section  thirty-six  of  township  seven  north,  in  range  two  east 
(N.  W.  36,  7K2  E.),  and  the  said  party  of  the  second  part 
doth  hereby,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  covenant,  promise  and  agree,  to  and  with  the  par- 
ties of  the  first  part,  the  survivors  and  survivor  of  them,  their 
successors  and  assigns,  to  wit :  First,  to  pay  the  said  parties  of 
the  first  part,  the  survivors  and  survivor  of  them,  their  succes- 
sors and  assigns,  the  just  and  full  sum  of  two  hundred  and 
eighty-seven  dollars,  in  manner  following,  viz. :  One  dollar  upon 
the  delivery  of  this  agreement,  the  receipt  whereof  is  hereby 
acknowledged ;  one  hundred  and  forty-three  TW  dollars  on  the 
1st  day  of  January,  1861,  with  interest  thereon,  and  upon  the 
whole  sum  unpaid,  at  the  rate  of  six  per  cent,  per  annum,  and 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  after  matu- 
rity, and  one  hundred  and  forty-three  and  T5/¥  dollars  on  the 
1st  day  of  January,  in  each  and  every  year  thereafter,  with 
interest  thereon  and  upon  the  whole  sum  unpaid,  as  above 
named,  until  the  sum  of  two  hundred  and  eighty-seven  dollars, 
and  interest  thereon,  is  fully  paid;  each  of  said  payments  to 
be  made  at  Boston,  in  said  State  of  Massachusetts.  Secondly, 
to  pay  all  taxes  due  on  said  premises  from  the  1st  day  of  Jan- 
uary, one  thousand  eight  hundred  and  fifty-nine:  Provided, 
always,  and  these  presents  are  upon  the  express  condition,  that, 
in  case  of  the  failure  of  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns,  in  the  performance 
of  all  or  either  of  the  covenants  and  promises  on  his  part  to  be 
performed,  the  said  party  of  the  first  part,  the  survivor  and 
survivors  of  them,  their  successors  and  assigns,  shall  have  the 
right  to  declare  this  contract  void,  and  thereupon  to  recover,  by 
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distress  upon  the  premises  or  otherwise,  all  the  interest  which 
shall  have  accrued  upon  this  contract  up  to  the  day  of  declaring 
it  void  as  rent  for  the  use  and  occupation  of  said  premises,  to 
hold  and  to  retain  the  moneys  paid  on  their  contract  by  the 
said  parties  of  the  second  part,  as  liquidated  damages,  and  to 
take  immediate  possession  of  the  premises,  to  regard  the  person 
in  possession,  on  such  termination  of  the  contract,  as  tenant  or 
tenants  holding  over  without  permission  (if  that  should  be 
necessary  to  regain  the  prompt  possession  of  the  premises),  and 
to  recover  all  damages  sustained  by  such  holding  over  without 
permission,  or  by  means  of  any  waste  committed  or  suffered  on 
the  premises  by  the  destruction  of  timber  or  otherwise. 

" '  In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  interchangably  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

"  <  ABIJAH  FISHEE,  [l.  s.] 

"<D.  H.  KEVINS,  [l.  s.] 

"<K  T.  CAKKYL,  [l.  s.] 

"'DANIEL  LOW,  [l.  s.] 

"'SOUTHWOKTH  SHAW,     [l.  s.] 
"  '  By  their  Attorney, 
"  <  SOUTHWOKTH  SHAW,     [l.  s.] 
"  <  SAMUEL  HEADLEY,  Jr.    [l.  s.]  ' 
"  And  said  defendant  avers,  that  the  sole  and  only  consid- 
eration  for  the   said   promissory  note   in   said   second   count 
mentioned,  was  the  contract  hereinbefore  set  forth  and  des- 
cribed, and  that  neither  the  said  plaintiffs,  nor  any  or  either  of 
them,  nor  any  one  for  them,  have  tendered  or  delivered  to  the 
said  defendant,  nor  anyone  for  him,  a  deed  in  accordance  with 
the  terms  of  said  contract ;  and  this  he  is  ready  to  verify,"  etc. 

To  this  plea  the  plaintiff  interposed  a  general  demurrer. 
The  court  sustained  the  demurrer,  and  the  defendant  abided 
by  his  plea. 

The  cause  was  brought  to  trial  before  the  court,  a  jury 
having  been  waived  by  the  parties.  The  plaintiff  offered  in 
evidence  under  the  first  count  a  note  signed  by  "  Samuel  Head- 
ley,  Jr.,"  to  the  reading  of  which  in  evidence  the  defendant 
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objected,  on  the  ground  of  a  variance  between  it  and  the  note 
described  in  said  first  count ;  but  the  court  overruled  the  objec- 
tion and  permitted  said  note  to  be  read  in  evidence,  to  which 
the  defendant  excepted.  The  other  note  was  admitted  and 
read  in  evidence  under  the  second  count ;  and  this  was  all  the 
evidence  in  the  case.  Whereupon  the  court  found  the  issues 
for  the  plaintiff,  and  assessed  his  damages  at  $380.37,  to  which 
defendant  excepted.  Thereupon  defendant  moved  for  a  new 
trial,  which  motion  the  court  overruled,  and  rendered  judgment 
in  favor  of  plaintiff  and  against  defendant  for  said  $380.37, 
damages  and  costs  of  suit,  to  all  of  which  the  defendant  did 
then  and  there  except. 

The  case  comes  to  this  court  by  writ  of  error,  and  the  errors 
assigned  are  as  follows : 

1.  The  court  below  erred  in  sustaining  the  demurrer  of 
plaintiff  below  to  the  defendant's  second  or  special  plea. 

2.  The  Circuit  Court  erred  in  admitting  improper  evidence 
on  behalf  of  the  plaintiff  below. 

3.  The  Circuit  Court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial,  and  in  rendering  judgment  in  favor  of 
plaintiff  and  against  defendant. 

4.  The  court  below  rendered  judgment  for  too  much. 

5.  The  record  and  proceedings  are  otherwise  irregular, 
informal,  insufficient  and  erroneous. 

Messrs.  Judd  &  James,  for  the  plaintiff  in  error,  upon  the 
principal  question,  presented  the  following  points  and  authorities: 

1.  The  note  and  agreement  to  convey  are  but  parts  of  one 
entire  contract,  and  are  mutual  and  dependent.  Duncan  v. 
Charles,  4  Scam.  561 ;  Bailey  v.  Cromwell,  3  Scam.  71 ;  Davis 
v.  Wiley,  id.  234;  Davis  v.  MeVichers,  11  111.  327;  Foster  v. 
Jared,  12  id.  455 ;  Tyler  v.  Young  el  ah,  2  Scam.  447-8 ; 
Kane  v.  Hood,  13  Pick.  281. 

2.  When  the  time  for  paying  the  last  installment  under  a 
land  contract  has  expired,  the  obligations  to  pay  the  money  and 
convey  are  mutual  and  dependent  covenants,  to  be  executed 
simultaneously.  Then  the  party  who  insists  upon  a  perform- 
ance from  the  other  side  must   show   a  performance  on   his 
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own  part,  while  he  who  desires  to  rescind  the  contract  need 
only  show  non-performance,  or  an  inability  to  perform  by  the 
other  party.  Hence  the  demurrer  to  the  second  plea  waa 
improperly  sustained  by  the  Circuit  Court.  Runkle  et  al.  v. 
Johnson  et  al.,  30  111.  332 ;  Cunningham  v.  Gwvnn,  4  Blackf. 
341 ;  Johnson  v.  Wygant,  11  "Wend.  49 ;  Kane  v.  Hood,  13 
Pick.  281 ;  Duncan  v.  Charles,  4  Scam.  561. 

3.  The  demurrer  was  sustained  by  the  court  below  on  the 
ground  that  the  agreement,  in  express  terms,  made  the  payment 
of  the  money  a  "  condition  precedent."  Now  it  is  all  the  same 
whether  such  a  condition  is  created  by  express  agreement  of 
parties  or  by  operation  of  law.  In  nearly  all  the  cases  reported, 
the  contracts  provide  that  the  parties  selling  the  land  are  to 
make  a  deed  "upon  the  payment"  of  the  purchase-money. 
Such  a  stipulation,  in  legal  effect,  is  just  as  much  a  "  condition 
precedent"  as  if  so  created  by  the  express  terms  of  the  con- 
tract. In  Duncan  v.  Charles,  4  Scam.  561,  the  bond  provided 
that  "  upon  the  payment  of  the  full  amount  of  said  notes  and 
interest "  the  deed  was  to  be  made.  The  same  was  the  case  in 
Johnson  v.  Wygant,  11  Wend.  49.  And  yet  there  is,  in  reality, 
no  " condition  precedent"  about  such  a  stipulation,  because 
the  whole  contract  must  be  taken  together,  and  the  agreements 
to  pay  and  convey  are  "  mutual  and  dependent."  "  The  time 
fixed  for  the  performance  of  a  contract,  is,  at  law,  deemed  the 
essence  of  the  contract ;  and  if  the  seller  is  not  ready  and 
able  to  perform  his  part  of  the  agreement  on  that  day,  the 
purchaser  may  elect  to  consider  the  contract  at  an  end."  Tyler 
v.  Young,  2  Scam.  447-8. 

But  this  precise  point  is  covered  in  the  case  of  RunMe  et  al. 
v.  Johnson  et  al.,  30  111.  332.  The  whole  case  does  not  appear 
in  the  report,  and  we  ask  the  attention  of  the  court  to  the 
original  record.  The  contract  in  that  case,  in  express  terms, 
makes  all  the  "payments  and  covenants"  by  Runkle  and 
others  a  "  condition  precedent,"  and  also  makes  time  "  the 
essence  of  said  condition ; "  yet  the  court  holds  that  "  the 
obligation  to  pay  the  money  and  convey,"  are  "  mutual  and 
dependent  covenants,"  to  be  executed  "  simultaneously." 
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Mr.  N.  Bushnell,  for  the  defendant  in  error. 

The  court  properly  overruled  the  plaintiff's  demurrer  to  the 
plea  to  the  second  count  of  the  declaration,  for  the  following 
reasons : 

1.  The  demurrer  is  based  on  the  assumption  that  the  covenant 
to  pay  the  last  installment  of  the  purchase-money  and  the 
making  of  the  deed  are  by  the  agreement  made  concurrent  acts, 
to  be  performed  at  the  same  time.  If,  by  the  true  construction 
of  the  agreement,  these  are  made  concurrent  acts,  the  conclusion 
insisted  on  by  the  plaintiff  in  error  will  follow ;  but  we  deny 
that  under  this  agreement  they  are  so ;  on  the  contrary,  we 
insist  that  by  the  force  and  effect  of  the  terms  of  the  contract, 
it  is  the  entire  performance  of  the  covenant  made  by  Headley 
that  entitles  him  to  his  deed,  and  that  this  performance  in 
respect  to  each  of  these  covenants  is  a  condition  precedent. 

By  the  agreement  Headley  agrees  to  pay  the  purchase-money 
in  specified  installments,  and  also  to  pay  the  taxes  on  the  land 
from  a  period  prior  to  the  making  of  the  agreement;  and 
Fisher,  etc.,  "  upon  the  express  condition  (being  a  condition 
precedent,  etc.)  that  Headley  shall  and  do  faithfully  perform" 
his  covenants,  covenant  to  make  to  him  a  deed  for  the  land. 
The  parties  have  thus  in  express  terms  made  the  payment  of 
the  money  and  the  performance  of  the  other  acts  embraced  in 
Headl'ey's  covenants,  a  condition  precedent  to  the  deed.  It  is 
the  full  precedent  performance  by  Headley  which  creates  the 
obligation  of  Fisher,  etc.,  to  convey.  The  parties  have  a  right 
to  make  such  an  agreement,  and,  however  stringent  it  may  be, 
the  court  will  give  it  effect.  Chrisman  v.  Miller,  21  111.  235  ; 
Jones  v.  Barclay,  2  Doug.  690,  691 ;  Northup  v.  Northup,  6 
Cow.  296 ;  Christian  County  v.  Overholt  et  al.,  18  111.  227 ; 
Palm  v.  Ohio  and  Mississippi  R.  B.  Co.>  id.  217-220. 

2.  But  what  seems  entirely  conclusive  is  this : 

This  agreement  is  wholly  unlike  the  usual  forms  of  agree- 
ments for  the  sale  of  land,  providing  for  the  payment  of  the 
purchase-money  by  installments  ;  they  usually  provide  for  the 
making  of  the  deed  on  the  payment  of  the  purchase-money,  to 
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which  alone  the  covenants  or  agreements  of  the  purchaser  have 
reference.  In  such  cases  there  is  no  doubt  that  the  payment  of 
the  last  installment  and  the  making  of  the  deed  are  mutual 
and  dependent  acts,  and  that  neither  party  can  insist  upon  per- 
formance by  the  other  without  performing  or  being  ready  and 
offering  to  perform  himself.  But  in  this  case  other  things  than 
purchase-money  are  embraced  in  Headley 's  covenants  ;  he 
covenants  for  three  things :  First,  to  pay  $143.50  on  the  1st 
day  of  January,  1861 ;  second,  to  pay  $143.50  on  the  1st  day 
of  January,  1862  ;  and,  third,  to  pay  all  taxes  on  the  land  from 
January,  1859,  the  contract  being  dated  on  the  16th  day  of 
June  in  that  year.  Now,  by  his  plea,  Headley  insists  that  he 
need  not  pay  the  installment  due  January  1,  1862,  because  a 
deed  has  been  neither  made  nor  tendered  to  him.  The  plea  does 
not  show  that  he  has  paid  the  money  due  January  1,  1861, 
nor  does  it  show  that  he  has  paid  the  taxes ;  the  gist  of  his 
defense,  therefore,  is  that  he  is  entitled  to  his  deed  on  the 
single  payment  of  the  installment  due  January  1,  1862,  and 
this,  while  his  plea  in  legal  construction  admits  that  neither 
the  installment  due  January  1,  1861,  nor  the  taxes,  have  been 
paid,  for  these  payments,  not  being  averred  in  the  plea,  cannot 
be  by  the  court  taken  as  made ;  that  is,  Headley  by  his  plea 
insists  on  his  right  to  have  a  deed  on  his  performance  of  one  of 
three  covenants,  leaving  the  other  two  unperformed  ;  and  this, 
too,  under  an  agreement  which  in  express  terms  makes  his 
right  to  a  deed  depend  on  the  express  condition,  as  a  condition 
precedent,  that  he  well  and  faithfully  performs  all  his  covenants. 
The  plea  only  alleges  that  the  installment  sued  on  is  the  last 
installment  of  the  purchase-money  ;  this  is  not  sufficient  to 
entitle  him  to  a  deed  without  showing  also,  that  his  other 
covenant  had  been  performed.  If  the  plea  had  specifically 
alleged  that  he  had  paid  the  first  installment  of  the  purchase- 
money,  and  that  he  had  also  paid  the  taxes  as  required  by  the 
agreement ;  or,  if  it  had  by  a  general  allegation  averred  the 
performance  of  all  the  other  covenants  and  that  the  payment  of 
the  installment  due  January  1,  1862,  was  the  last  act  he  was 
by  the  agreement  to  perform,  the  defense  might  have  been 
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made  out,  for,  waiving  the  first  point  made,  that  under  this 
agreement  all  the  covenants  of  Headlej  were  independent 
covenants,  it  may  be  considered  that  as  in  other  land  contracts 
some  are  independent  and  some  dependent  covenants ;  yet,  in 
this  case,  as  in  other  land  contracts,  it  is  the  last  mutual  act  to 
be  done  which  becomes  dependent,  while  the  others  are  inde- 
pendent ;  here  is  a  series  of  payments  to  be  made,  and  other 
acts  to  be  done  in  the  payment  of  taxes,  of  which  the  payment 
due  January  1,  1862,  is  not  by  the  contract  made  the  last  act 
to  be  done  by  Headley.  The  payment  of  the  taxes  is  as  to  time 
left  at  large,  but  must  still  be  made  by  Headley  before  he  is 
entitled  to  his  deed,  and  may  be  made  after  January  1,  1862, 
so  far  as  the  contract  provides,  as  well  as  before ;  while  all  the 
installments  of  purchase-money  must  by  the  contract  be  paid 
on  or  before  that  day;  the  payment  of  the  taxes,  therefore, 
becomes,  under  the  contract,  the  last  thing  which  Headley  was 
required  to  do,  and  if  any  of  Headley's  covenants  are  dependent 
on  the  making  of  the  deed,  it  is  the  covenant  for  the  payment 
of  taxes.  If  he  did  not  pay  the  installments  of  purchase- 
money  at  the  time  they  were  due,  and  especially  if  he  did  not 
pay  the  last  installment  of  purchase-money  when  due,  he  would 
not,  under  the  contract,  which  makes  time  the  essence  of  the 
contract,  have  any  subsequent  legal  right  to  pay  the  money  and 
insist  on  having  the  deed.  His  contract  would  by  its  terms 
have  been  subject  to  forfeiture.  Not  so  as  to  taxes.  For,  no 
time  being  fixed  for  their  payment,  he  could  have  paid  them  at 
any  time  after  the  payment  of  the  purchase-money,  and  insisted 
on  having  a  deed.  This,  if  correct,  further  shows  that,  under 
the  agreement,  the  payment  of  taxes  is  the  dependent  covenant, 
and  the  only  dependent  covenant.  The  covenant  to  pay  the 
installment  of  January  1,  1862,  was,  therefore,  an  independent 
covenant.  It  was  like  the  payment  of  any  of  the  prior  instal- 
ments in  this  respect ;  and  on  the  payment  of  it,  no  more  than 
on  the  payment  of  any  prior  installment  would  he  be  entitled 
to  a  deed,  unless  he  had  also  paid  the  taxes,  which  is  not  shown 
by  the  plea.  The  plea  does  not,  therefore,  show  that  Headley  is 
legally  entitled  to  have  a  deed  on  the  payment  of  the  instal- 
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ment  sued  for,  and,  as  the  gist  of  his  plea  is  that  he  is  so 
entitled,  the  plea  is  bad. 

In  all  the  cases  referred  to  by  the  plaintiff  in  error,  in  which 
the  tender  of  a  deed  is  held  necessary  before  the  commencement 
of  the  suit,  it  appears  from  the  record  that  the  payment  of  pur- 
chase-money, including  the  last  installment,  and  the  making  of 
the  deed,  were  the  only  acts  yet  remaining  to  be  done  by 
either  party. 

It  is  not  questioned  that  where  there  is  a  single  payment 
of  purchase-money  to  be  made,  and  a  deed  is  to  be  made  on 
payment,  the  making  of  the  payment  and  of  the  deed  are 
concurrent  acts;  so,  when  the  payments  are  to  be  made  by 
installments,  and  the  deed  is  to  be  made  on  full  payment,  the 
making  of  the  last  payment  and  the  deed  are  concurrent  acts ; 
and  so,  again,  where  the  purchase-money  is  to  be  paid  by  install- 
ments, and  the  seller  waits  till  all  the  installments  become  due, 
and  then  sues  to  recover  them  all,  he  must,  in  order  to  avoid  the 
effect  of  a  plea  of  failure  of  consideration  first  tender  a  deed 
in  order  to  recover  even  the  prior  installments  which  were  not 
originally  dependent  on  the  making  of  the  deed ;  and  the  rea- 
son is,  that  a  failure  of  consideration  relates  to  the  time  of  suit 
brought ;  and  after  all  the  installments  are  due,  it  is  immaterial 
to  the  question  of  failure  of  consideration  whether  the  payments 
were  by  the  contract  dependent  or  independent  undertakings. 
But  no  case  is  referred  to  which  shows  that  where  the  last 
installment  or  series  of  installments  past  due,  including  the  last, 
are  sued  for,  it  is  necessary  to  tender  a  deed  to  the  purchaser, 
where,  as  in  this  case,  another  covenant,  upon  the  performance 
of  which  also  the  purchaser's  right  to  a  deed  depends,  remains 
unperformed.  This  is  a  new  and  material  part  of  this  case; 
not  found,  so  far  as  I  can  find,  in  any  of  the  cases  referred  to. 

The  cases  cited  by  plaintiff's  counsel,  as  well  as  those  below 
referred  to,  seem  to  resolve  themselves  into  the  three  classes 
above  noticed,  and  will,  on  a  careful  examination,  it  is  believed, 
sustain  the  principles  here  insisted  on. 

The  case  of  Bunkle  v.  Johnson,  30  111.  328,  much  relied  on 
by  plaintiff,  was  on  a  contract  very  similar  to  that  set  out  in 
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the  plea  in  this  record ;  but  the  question  now  presented  was 
not  before  the  court.  It  was  neither  presented  by  the  plead- 
ings nor  adverted  to  by  the  court.  The  plea  alleged  a  failure 
of  consideration,  by  reason  of  the  fact  that  the  plaintiff  had  not 
the  title  which  he  contracted  to  sell,  and  on  demurrer  the  court 
sustained  the  plea.  It  involved  no  question  in  respect  to  the 
construction  of  the  contract,  nor  in  respect  to  whether  any  or 
which  of  the  covenants  embraced  in  it  were  dependent  or  inde- 
pendent, or  as  to  when  and  under  what  circumstances  the 
plaintiff  would  be  required  to  tender  a  deed,  in  order  to  main- 
tain a  suit  for  the  purchase-money.  Duncan  v.  Charles,  4  Scam. 
561 ;  Runkle  v.  Johnson,  30  111.  328  ;  Cunningham  v.  Gwinny 
4  Black.  341  ;  Crouch  v.  Ingersoll,  2  Peck,  292  ;  Kane  v.  Hoody 
13  id.,  281 ;  Johnson  v.  Wygant,  11  Wend.  48  ;  Northwp  v. 
Norths,  6  Cow.  296 ;  Jones  v.  Barldey,  Doug.  684,  690-1 ; 
Seers  v.  Tooler,  2  Johns.  272 ;  Christian  Co.  v.  Overholt,  18  111. 
227;  Palm  v.  Ohio  <&  Mississippi  R.  R.,  id.  217,  220. 

III.  There  is  no  variance  between  the  description  of  the 
note  sued  on  in  the  first  court  and  the  note  offered  in  evidence. 
The  "Jr."  is  no  part  of  Headley's  name.  He  might  himself  sue 
by  the  name  of  Samuel  Headley,  and  recover  on  a  note  made  to 
him  by  the  name  of  Samuel  Headley,  Jr.  The  "Jr."  being  no 
part  of  the  name,  is  no  part  of  the  essential  description.  The 
declaration  would  have  been  equally  good  without  it.  Spangler 
v.  Pugh,  21  111.  86 ;  Kincaid  v.  Howe,  10  Mass.  203 ;  Com- 
monwealth  v.  Perkins,  1  Pick.  388 ;  Spear  v.  Craig,  22  111.  433. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  Fulton  Cir- 
cuit Court,  by  Southworth  Shaw,  against  Samuel  Headley  on 
two  promissory  notes.  The  plea  was  the  general  issue,  and  a 
special  plea  to  which  there  was  a  demurrer  and  the  demurrer 
sustained.     The  issue  was  tried  by  the  court  without  a  jury. 

It  is  on  the  second  plea  the  main  question  is  made.  A  pre- 
liminary question  was  raised  on  the  evidence,  which  the  court 
decided  against  the  defendant.  It  was  on  the  point  of  a  vari- 
ance between  the  note  sued  on  and  the  one  offered  in  evidence. 
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The  declaration  alleges  the  note  was  made  by  the  defendant, 
"by  the  name,  style  and  description  of  Samuel  Headley," 
whereas  the  note  offered  in  evidence  was  signed  "  Samuel 
Headley,  Jr." 

The  weight  of  authority  seems  to  be  that  this  is  no  variance. 
"Jr."  added  to  a  person's  name,  is  no  part  of  the  name.  Kincaid 
v.  Howe,  10  Mass.  203 ;  Commonwealth  v.  Perkins,  1  Pick.  388. 

The  material  point  made  by  plaintiff  in  error  is,  that  the 
note  and  agreement  to  convey  are  but  parts  of  one  entire  con- 
tract, and  are  mutual  and  dependent,  and  when  the  time  for 
paying  the  last  installment  has  expired,  the  obligations  to  pay 
the  money  and  make  the  deed  are  mutual  and  concurrent. 

From  this  it  follows  that  the  party  who  insists  upon  a  per- 
formance from  the  other  side,  must  show  a  performance  on  his 
own  part,  while  he  who  wishes  to  rescind  the  contract,  need 
only  show  non-performance,  or  an  inability  to  perform  by  the 
other  party. 

This  court  said,  in  the  case  of  Runkle  et  al.  v.  Johnson  et  al., 
30  111.  328,  which  was  a  case  where  time  was  of  the  essence : 
"When  the  vendor  delays  his  action  until  the  last  payment  is  due 
on  a  land  contract,  the  obligations  under  the  contract  become 
mutual  and  dependent,  and  the  acts  to  be  done  in  its  execution 
are  simultaneous.  The  party,  then,  who  insists  upon  the  per- 
formance by  the  other  party,  must  show  a  performance  on  his 
own  part,  while  he  who  desires  to  rescind  the  contract,  need 
only  show  non-performance,  or  an  inability  to  perform  by  the 
other  party,"  referring  to  Doyle  v.  Teas,  4  Scam.  265.  The  case 
of  Cunningham  v.  Gwinn,  4  Blackf.  341,  is  to  the  same  effect, 
though  the  question  came  up  on  a  demurrer  to  the  replication. 

So  in  Duncan  v.  Charles,  4  Scam.  561,  this  court  said,  when, 
upon  a  sale  of  a  lot  of  land,  a  bond  is  executed  for  a  warranty 
deed,  upon  the  payment  of  the  purchase-money,  which  is 
secured  to  be  paid  by  notes  payable  in  one,  two  or  three  years, 
if  the  first  two  notes  are  paid,  the  payment  of  the  last  note 
and  the  conveyance  of  the  land  are  mutual  and  dependent  acts. 
And  we  said,  an  action  might  be  maintained  upon  the  first  two 
notes,  but  not  upon  the  last,  without  a  tender  of  a  deed,  for 
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the  reason  that  the  agreement  to  pay  the  first  note  was  inde- 
pendent, but  the  agreement  to  pay  the  last  note,  and  of  the 
plaintiff  to  execute  and  deliver  a  deed,  were  mutually  dependent 
and  conditional. 

To  the  same  effect,  is  the  case  of  Johnson  v.  Wygant,  11 
Wend.  49,  and  the  case  of  Kane  v.  Hood,  13  Pick.  281. 

A  party  contracting  to  execute  and  deliver  a  deed,  is  bound 
to  prepare  the  deed,  if  there  be  no  agreement  it  shall  be  pre- 
pared by  the  other  party,  and  the  vendor  must  tender  it  to 
the  vendee  before  he  can  demand  the  purchase-money.  This 
seems  to  be  the  rule  as  established  in  all  courts  of  law  in  this 
country. 

The  defendant  in  error  denies  that  these  were  mutual  and 
concurrent  acts,  and  insists  that  by  the  force  and  effect  of  the 
terms  of  the  contract,  it  is  the  entire  performance  by  Headley 
of  his  covenant  that  entitles  him  to  a  deed,  and  that  this  per- 
formance, in  respect  to  each  of  these  covenants,  is  a  condition 
precedent. 

That  a  party  can  make  such  contracts  is  unquestionable,  and 
settled  by  the  cases  referred  to,  of  Chrisman  v.  Miller,  21  111. 
235,  and  the  other  cases. 

In  the  view  of  defendant  in  error  the  form  of  this  agreement 
is  unlike  those  in  general  use  for  the  sale  of  land.  They  usually 
provide  for  the  making  of  a  deed  on  the  payment  of  the  pur- 
chase-money. In  such  case  he  admits  that  the  payment  of  the 
last  installment  and  the  making  the  deed,  are  mutual  and 
dependent  acts,  and  that  neither  party  can  insist  upon  per- 
formance by  the  other  without  performing,  or  being  ready  and 
offering  to  perform,  himself.  But,  he  says,  in  this  case  other 
things  than  purchase-money  are  embraced  in  Headley's  cove- 
nants. He  covenants  for  three  things :  First,  to  pay  $143.50 
on  the  1st  day  of  January,  1861 ;  second,  to  pay  the  same 
amount  on  the  1st  day  of  January,  1862 ;  third,  to  pay  all 
taxes  on  the  land  from  January,  1859,  the  contract  being  dated 
on  the  16th  of  June,  1859.  He  contends,  as  the  plea  does  not 
show  he  paid  the  note  due  January  1,  1861,  nor  the  taxes,  his 
claim  is  that  he  is  entitled  to  a  deed  on  the  single  payment  of 
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the  note  due  January  1,  1862,  and  without  payment  of  the 
taxes,  that  the  effect  of  his  plea  would  be  to  entitle  him  to  a 
deed  on  the  performance  of  one  of  his  covenants,  that  is,  the 
payment  of  the  note  last  due. 

As  we  understand  this  contract,  the  payment  of  the  last  note 
and  the  making  the  deed  were  dependent  and  concurrent  acts. 
The  payment  of  the  last  note  was  the  last  act  to  be  performed 
by  the  vendee  in  which  the  vendor  had  any  conceivable  interest. 
The  payment  of  the  taxes  then  due  was  a  matter  in  which  the 
vendor  had  no  concern,  and  they  could  not  have  been  regarded 
as  important  by  the  parties,  as  the  deed  defendant  in  error  was 
to  execute  was  to  be  a  mere  quitclaim,  with  no  covenant  against 
liens  for  taxes. 

The  current  of  authority  runs  strong  in  favor  of  the  views  we 
have  presented,  and  the  case  of  Runkle  v.  Johnson,  30  111. 
328,  above  cited,  cannot  be  distinguished  from  this.  There 
time  was  of  the  essence  of  the  condition,  and  the  question  of  a 
tender  of  the  deed  was  directly  presented  by  the  pleadings. 

We  are  of  opinion  the  demurrer  to  the  plea  should  have 
been  overruled,  as  it  presented  a  good  defense  to  the  action. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


John  B.  Hunter,  Administrator, 

v. 

Wesley  A.  Bilyeu. 

1.  Pleading  — judgment  on  a  plea  not  answered.  A  demurrer  to  two  special 
pleas,  being  overruled,  was  withdrawn,  and  a  replication  filed  to  one  of  the 
pleas  only.  Held,  that  the  defendant  was  entitled  to  judgment  on  the  plea  not 
replied  to.  By  withdrawing  his  demurrer  the  plaintiff  lost  his  right  to  insist 
upon  it. 

2.  Same  —  carrying  a  demurrer  back  to  a  former  pleading.  A  demurrer  to  a 
pleading  cannot  be  carried  back  to  another  which  the  pleading  demurred  to 
does  not  profess  to  answer  and  with  which  it  has  no  connection. 
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3.  So  a  demurrer  to  a  replication  to  one  of  two  pleas,  cannot  be  carried  back 
to  the  plea  which  remains  unanswered. 

4.  COSTS — judgment  therefor  against  an  administrator.  In  a  suit  by  an  admin 
istrator  upon  a  promissory  note  given  to  his  intestate,  two  special  pleas  were 
filed ;  a  demurrer  thereto  was  overruled,  and  afterward  withdrawn,  whereupon 
the  plaintiff  filed  three  replications  to  the  second  plea,  leaving  the  first  plea 
unanswered.  A  demurrer  being  filed  to  the  replications,  it  was  sustained  to 
the  first  and  third  and  overruled  as  to  the  second,  and,  the  plaintiff  declining 
to  amend,  the  court,  as  the  record  recites,  gave  judgment  against  him  for  costs. 
Held,  that  while  the  defendant  was  entitled  to  j  udgment  on  the  pleadings,  it 
was  error  to  render  a  judgment  for  costs  against  the  plaintiff  personally. 

5.  Vendor  and  purchaser—  payment  of  the  purchase-money  for  land  and 
making  the  deed,  concurrent  acts.  A  vendor  of  land  agreed  in  writing  to  make  to 
the  vendee  a  title  thereto  in  four  years  from  the  date  of  the  contract,  or  when 
certain  notes  therein  described  should  have  been  paid.  In  a  suit  upon  one  of 
these  notes,  the  maker  pleaded  that  the  note  sued  on  was  the  last  of  the  series 
given  for  the  purchase-money  of  the  land,  that  all  the  others  had  been  duly 
paid,  and  that  the  plaintiff  had  failed  to  tender  a  deed  before  bringing  suit. 
This  was  held  to  be  a  good  plea. 

Writ  of  Error  to  the  Circuit  Court  of  Bond  county. 

On  the  30th  day  of  March,  1850,  Samuel  W.  Hunter  executed 
to  Wesley  A.  Bilyeu  and  Finis  Bilyeu  a  bond,  as  follows : 

"  Know  all  men  by  these  presents :  That  I,  Samuel  W.  Hunter, 
bind  myself,  my  heirs,  administrators  and  executors,  firmly  by 
these  presents,  to  make  or  cause  to  be  made  unto  Wesley  A. 
Bilyeu  and  Finis  Bilyeu,  a  good  and  sufficient  title  to  certain 
lands  described  below,  in  the  penal  sum  of  three  thousand  dol- 
lars, in  four  years  from  this  date,  or  when  the  following  notes 
shall  have  been  paid,  viz. : "  (describing  a  series  of  notes,  and 
following  with  a  description  of  the  land  sold.)  "  The  condition 
of  the  above  obligation  is  such,  that  if  the  said  S.  W.  Hunter 
shall  comply  with  the  above  obligation,  then  said  obligation 
will  be  void.     Otherwise  to  remain  in  full  force  in  law. 

"  Signed,  sealed  with  my  own  hand,  and  delivered  this  30th 
day  of  March,  1850. 

"  SAM'L  W.  HUNTER,    [seal.]" 

On  the  8th  day  of  September,  1865,  John  B.  Hunter,  as 
administrator  of  Samuel  W.  Hunter,  deceased,  instituted  suit 
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in  the  court  below  against  Wesley  A.  Bilyeu,  on  the  following 
note : 

"  On  or  before  the  30th  day  of  March,  A.  D.  1855,  for  value 
received,  we  or  either  of  us  promise  to  pay  S.  W.  Hunter,  or 
order,  the  sum  four  hundred  dollars,  with  eight  per  cent,  interest 
from  the  1st  day  of  November,  1850,  till  paid. 

"  Witnesseth  our  hands  and  seals,  this  30th  day  of  March, 
1850. 

«  WESLEY  A.  BILYEU,    [seal.] 
"FINIS  BILYEU.  [seal.]" 

The  defendant  pleaded,  among  other  things,  that  the  note 
sued  upon  was  the  last  of  the  series  of  notes  described  in  the 
bond  mentioned,  and  given  for  the  purchase-money  of  the  land; 
that  all  the  others  had  been  duly  paid,  and  that  the  plaintiff 
had  failed  to  tender  a  deed  before  bringing  suit.  The  suffi- 
ciency of  this  plea  is  one  of  the  questions  presented  in  the  case. 

Mr.  S.  P.  Mooee,  for  the  plaintiff  in  error. 

Messrs.  Phelps  &  Metcalf,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  a  promissory  note  under  seal, 
brought  by  John  B.  Hunter,  as  administrator  of  Samuel  W. 
Hunter,  against  Bilyeu.  The  defendant  pleaded  two  special 
pleas.  The  plaintiff  demurred  to  both  pleas.  The  court  over- 
ruled the  demurrer,  and  it  was  withdrawn.  The  plaintiff  then 
filed  three  replications  to  the  second  plea.  The  defendant 
demurred  to  these  replications,  and  the  demurrer  was  sustained 
to  the  first  and  third  and  overruled  as  to  the  second,  and,  the 
plaintiff  declining  to  amend,  the  court,  as  the  record  recites, 
gave  judgment  against  him  for  costs. 

As  the  plaintiff  had  withdrawn  his  demurrer  to  the  first 

plea,  and  failed  to  reply  to  it,  the  defendant  was  entitled  to 

judgment  on  that  plea.     The  sufficiency  of  that  plea  is  not 

before  us.     By  withdrawing  his  demurrer,  the  plaintiff  has  lost 
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his  right  to  insist  upon  it.  Neither  can  he,  as  he  seeks  to  do 
in  his  brief,  bring  that  plea  before  us  by  carrying  back  the 
demurrer  to  the  replications  to  the  second  plea.  A  demurrer 
to  a  pleading  cannot  be  carried  back  to  another  which  the 
pleading  demurred  to  does  not  profess  to  answer,  and  with 
which  it  has  no  connection.  Ryan  v.  May,  14  111.  49.  We 
have,  however,  examined,  the  first  plea  and  find  it  good,  in 
substance.  It  is  the  ordinary  plea  averring  the  note  sued  on 
to  be  the  last  of  a  series  given  to  the  plaintiff  for  the  pur- 
shase-money  of  land,  that  all  the  others  had  been  duly  paid, 
and  that  the  plaintiff  had  failed  to  tender  a  deed  before  bring- 
ing suit. 

This  plea  having  been  held  good  by  the  court,  and  remaining 
wholly  unanswered,  it  would  have  been  proper  to  render  judg- 
ment against  the  plaintiff  for  costs,  to  be  paid  in  the  due  course 
of  administration.  Inasmuch,  however,  as  the  judgment  was 
rendered  against  the  administrator  personally,  it  must  be 
reversed  and  the  cause  remanded. 


Judgment  reversed. 


The  Illinois  Central  Railroad  Company 

v. 
Harlan  P.  Garish. 

1.  Bill  of  exceptions — its  requisites,  When  the  bill  of  exceptions  fails  to 
state  that  it  contains  all  of  the  evidence,  this  court  will  not  examine  the  evi- 
dence to  ascertain  whether  it  sustains  the  verdict,  but  will  presume  that  there 
was  other  and  sufficient  evidence  to  warrant  it. 

8.  Exceptions — when  necessary.  Unless  exceptions  are  taken  to  instruc- 
tions given  to  a  jury,  no  question  can  arise  in  regard  to  the  propriety  of  giving 
them. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  on  the  case  commenced  in  the  court 
below  by  Harlan  P.  Garish  against  the  Illinois  Central  Rail- 
road company.     A  trial  resulted  in  a  verdict  for  the  plaintiff, 
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and  judgment  was  rendered  thereon.  It  is  sought,  on  the  part 
of  the  company,  to  reverse  the  judgment,  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence,  and  that  improper 
instructions  were  given  to  the  jury. 

The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  nor  was  there  any  exception  taken  to  the  instruction. 

Messrs.  Green  &  Stoker,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  bill  of  exceptions  in  this  case  fails  to  state  that  it  con- 
tains all  of  the  evidence.  It  has  been  so  repeatedly  and  uni- 
formly held  by  this  court  that  when  it  does  not  appear  that  all 
of  the  evidence  is  embodied  in  a  bill  of  exceptions,  we  will  not 
examine  the  evidence  to  ascertain  whether  it  sustains  the 
verdict,  that  we  deem  it  unnecessary  to  quote  authorities,  or  to 
discuss  the  reason  of  the  rule.  The  bill  of  exceptions  failing 
to  state  that  it  embodies  all  of  the  evidence  in  the  case,  we  will 
presume  that  there  was  other  and  sufficient  evidence  to  fully 
sustain  the  verdict.  We  therefore  decline  the  discussion  of  the 
question  of  negligence  sought  to  be  raised  on  this  record. 

There  seems  to  have  been  no  exceptions  taken  to  the  instruc- 
tions given  in  the  case,  consequently  no  question  can  arise  on 
them.     The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Norval  Dixon,  for  the  use  of  John  Brodrick, 

v. 
John  Niccolls  et  al. 

1.  Rent — whether  it  passes  on  a  conveyance  of  the  land,  and  of  severing  the  rent 
from  the  reversion.     A  party  selling  leased  or  rented  land  may  reserve  the  rent 
so  lie  may  sell  the  rent,  retaining  the  reversion.     But  if  he  makes  no  reserva- 
tion of  the  rent  and  conveys  the  fee,  the  accruing  rent  goes  to  the  grantee  of 
the  fee. 

2.  If,  however,  the  relation  of  landlord  and  tenant  does  not  exist  between 
the  owner  of  the  land  and  the  person  who  cultivates,  but  they  are  mere  tenants 
in  common  in  the  products  of  the  land,  the  interest  of  the  owner  of  the  land 
in  such  products  does  not  pass  to  his  grantee,  although  he  makes  an  unquali- 
fied grant  of  the  land  out  of  which  they  arise. 

3.  Same — whether  rent  goes  to  the  heir  or  to  the  administrator.  Rent  accruing 
out  of  land  upon  a  lease  granted  by  the  owner  in  fee,  and  which  does  not 
become  due  till  after  the  death  of  the  lessor,  is  a  chattel  real,  which  descends 
to  the  heir  as  a  part  of  the  inheritance,  and  does  not  go  to  the  executor  or 
administrator. 

4.  Same — when  rent  becomes  due.  When  there  is  no  special  custom  shown 
as  to  the  time  when  rent  becomes  due,  nor  any  contract  about  the  time,  on 
general  principles,  the  rent  will  not  be  due  until  the  expiration  of  the  term. 

5.  In  this  case  the  tenant  rented  the  land  for  the  year  commencing  March  1, 
1804,  and  ending  March  1, 1865,  the  rent  to  be  one-third  of  the  crops,  payable 
in  kind ;  the  small  grain  rent,  wheat,  oats  and  barley,  to  be  delivered  to  the 
landlord  in  the  half  bushel  at  the  threshing-machine,  as  soon  as  threshed. 
Under  the  rule  above  laid  down,  the  rent  was  regarded  as  not  being  due  until 
the  1st  day  of  March,  1865. 

6.  Landlord  and  tenant — where  the  relation  exists — or,  whether  the  parties 
are  tenants  in  common  of  the  crop.  The  relation  of  landlord  and  tenant  may 
exist,  although  the  rent  is  to  be  paid  by  a  portion  of  the  crop,  in  which  case 
the  parties  are  not  tenants  in  common  of  the  crop  raised. 

7.  But  in  all  cases,  whether  it  is  simply  raising  a  crop  on  joint  account  or  a 
tenancy,  the  rent  payable  in  kind,  depends  upon  the  intention  of  the  parties. 
See  Blue  v.  Leathers,  15  111.  31.  In  this  case  the  tenant  rented  for  a  year,  the 
rent  to  be  one-third  of  the  crop  payable  in  kind,  the  small  grain  rent,  wheat, 
oats  and  barley,  to  be  delivered  to  the  landlord  in  the  half  bushel  at  the 
threshing  machine,  as  soon  as  threshed.  The  exclusive  possession  of  the  farm 
in  the  tenant,  for  a  series  of  years  previously,  a  rent  agreed  upon,  and  the  non- 
residence  of  the  owner,  it  was  held,  all  conspired  to  show  the  relation  of  land- 
lord and  tenant,  and  not  a  tenancy  in  common  in  the  crop. 
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8.  Rent  payable  in  kind — ownership  of  the  crop.  Where  rent  is  reserved, 
payable  in  a  part  of  the  crop  to  be  raised  on  the  land,  the  tenant  remains  the 
exclusive  owner  of  the  crop  until  the  stipulated  rent  is  set  off  to  the  landlord. 

9.  Judicial  notice.  Of  facts  of  unvarying  occurrence,  courts  must  take 
judicial  notice,  but  not  of  the  vicissitudes  of  climate  or  of  the  seasons. 

10.  So  courts  will  not  take  judicial  notice  of  the  time  when  crops  of  wheat, 
oats  and  barley  mature,  because  the  time  for  those  crops  to  mature  varies 
greatly  in  the  different  parts  of  the  State,  and  even  in  the  same  locality  there 
is  a  difference. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  case  is  fully  stated  in  the  opinion  of  the  Court. 
Mr.  W.  H.  Hanna,  for  the  plaintiff  in  error. 

This  was  a  suit  on  a  replevin  bond.  A  plea  of  nil  debet  was 
filed  and  an  agreement  entered  into  that  all  matters  that  could 
be  properly  pleaded  should  be  given  in  evidence  under  that 
plea.  The  case  was  submitted  to  the  court  for  trial,  and  all 
the  evidence  in  the  case  was  the  agreed  state  of  facts  set  out 
in  the  bill  of  exceptions.  The  court  found  the  issue  for  the 
plaintiff,  but  assessed  the  damages  only  at  one  cent.  This 
is  the  error  complained  of.  The  plaintiff  in  error  claims 
that  the  damages  should  have  been  assessed  at  the  full  value 
of  the  property  replevied  —  that  is,  $850. 

The  agreed  state  of  facts  show  that  one  John  H.  Knoop 
rented  to  John  Brodrick  for  the  rent  year  commencing  March 
1,  1864,  certain  lands  which  he,  Knoop,  owned  in  fee  in  Mc 
Lean  county,  Illinois.  That  Brodrick  was  to  give  Knoop  for 
the  rent  of  the  land  one-third  of  the  crop,  the  small  grain  to 
be  delivered  to  Knoop  in  the  half  bushel  at  the  machine  as  soon 
as  threshed.  That  Knoop  sold  the  land  to  the  defendant  in 
error,  John  Niccolls,  and  conveyed  the  same  to  him  by  a  war- 
ranty deed  on  the  first  day  of  October,  1864. 

That  at  that  time  the  whole  crop  of  small  grain  was  cut  and 
stacked  together  on  the  land.  That  Mccolls  demanded  of 
Brodrick  the  share  of  the  crop  of  small  grain,  one-third,  that 
was  going  to  Knoop;   that  Brodrick  refused,  and   Niccolls 
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thereupon  replevied  it,  and  filed  the  bond  sued  on  ;  that  the 
replevin  suit  was  decided  against  Niccolls,  and  that  he  refused 
to  return  the  small  grain  to  Brodrick,  and  that  what  he  got 
was  in  fact  Knoop's  share,  and  was  worth  $850. 

The  question  is,  did  the  right  to  the  small  grain  pass  by  the 
deed  from  Knoop  to  Niccolls?  It  was  personal  property  at 
the  time  the  deed  was  made ;  it  was  severed  from  the  realty, 
and  could  not  pass  by  the  deed  for  that  reason. 

But  it  will  be  insisted  that  it  was  rent  and  was  not  due,  and 
passed  to  Niccolls  with  the  deed  for  that  reason.  The  letting 
of  land  upon  the  shares  is  no  lease  of  the  land.  If  the  agree- 
ment be  for  a  division  of  the  specific  crops,  the  owner  of  the 
land  and  the  occupant  are  to  be  regarded  as  tenants  in  common 
of  the  crop.  See  Bradish  v.  Schenk,  8  Johns.  151 ;  Putnam 
v.  Wise,  1  Hill,  234 ;  Moulton  v.  Robinson,  7  Fost.  550,  557 ; 
Daniels  v.  Brown,  34  N.  H.  454.  It  is  not  a  lease  of  land 
but  tenancy  in  common  of  the  crops,  where  A  let  his  farm  to  B 
for  one  year  for  a  single  crop,  who  was  to  sow  certain  lots  with 
oats,  others  with  wheat,  and  to  give  A  one-third  in  the  half 
bushel.  These  are  not  regarded  in  the  light  of  rent,  although 
it  is  called  rent,  for  if  so,  the  tenant  would  be  the  owner  wholly 
of  the  crop  till  it  was  severed  and  divided,  which  is  not  the 
case.  See  Casewll  v.  Districh,  15  Wend.  379 ;  Foot  v.  Cohin,  3 
Johns.  216;  Bishop  v.  Doty,  1  Vermont,  37;  Dinehart  v. 
Wilson,  15  Barb.  595  ;  Lewis  v.  Lyman,  22  Pick.  437. 

To  give  the  tenant  the  title  to  the  whole  crop  (when  he  rents 
land  on  shares)  until  it  is  divided,  unless  such  was  the  express 
intention  of  the  parties,  would  be  the  source  of  great  difficul- 
ties. The  tenant  could  sell  the  crop,  and  it  would  be  liable  for 
his  debts. 

If,  then,  the  share  of  the  crop  that  Knoop  was  to  have  was 
not,  in  a  legal  sense,  rent,  there  is  nothing  in  the  assumption  that 
it  passed  with  the  deed,  as  rent  not  due. 

But  I  contend  that  if,  in  a  legal  sense,  the  share  of  the  crop 
that  Knoop  was  to  have  is  to  be  regarded  as  rent,  still,  by 
the  terms  of  the  contract  between  Brodrick  and  Knoop,  the 
rent  was  due  at  the  time  the  deed  was  made,  and,  therefore,  did 
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not  pass  with  the  deed  to  Niccolls.  The  agreement  between 
Knoop  and  Brodrick  was,  that  Brodrick  was  to  deliver  to 
Knoop  the  small  grain  (wheat,  oats  and  barley)  in  the  half 
bushel  as  soon  as  threshed.  There  was  no  time  fixed  when  it 
should  be  threshed ;  therefore,  the  law  would  be  that  it  should 
be  threshed  and  delivered  in  a  reasonable  time.  Courts 
will  judicially  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.  See  1  Greenl. 
Ev.  p.  9.  The  courts  will  then  judicially  take  notice  of  the 
time  when  the  crops  mature.  Now,  had  a  reasonable  time 
elapsed  for  threshing  this  small  grain  between  the  maturing  of 
the  crop,  which  would  be  in  July,  and  the  first  of  October, 
when  this  deed  was  made  %  September  is  and  was  the  proper 
time  for  threshing  the  grain.  If  Brodrick  neglected  to  do  so, 
it  nevertheless  became  due. 

There  is  a  difference  when  the  rent  has  become  due  and 
when  it  has  not. 

Mr.  R.  E.  Williams  and  Mr.  M.  W.  Packard,  for  the  defend- 
ants in  error. 

1.  That  accruing  rents  pass  from  the  vendor  to  the  vendee 
by  a  conveyance  of  the  fee,  is  certainly  not  an  open  or  debatable 
question.     Crosby  v.  Zoop,  13  111.  625. 

They  go  to  the  heir  and  not  to  the  executor.  Green  v.  Massie, 
13  111.  363. 

2.  Knoop  was  the  owner  in  fee  of  these  premises  and  had 
been  for  several  years.  Knoop  resided  in  Ohio.  On  the  1st 
of  October,  1864,  Knoop  conveyed  the  premises  in  fee  to  John 
Niccolls,  by  a  general  warranty  deed  without  any  reservation 
whatever. 

The  deed  contains  full  covenants  of  title,  seisin  and  against 
incumbrances. 

Brodrick  was  tenant  of  Knoop  at  the  time  of  the  convey- 
ance for  the  year  commencing  March  1,  1864,  and  ending 
March  1,  1865 ;  the  rent,  to  be  one-third  of  the  crops  payable 
in  kind,  to  be  delivered  to  the  landlord  in  the  half  bushel  at 
the   threshing-machine   as   soon   as  threshed.      Brodrick  had 
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been  the  tenant  of  Knoop  for  several  years  previous  to  the  con- 
veyance of  the  premises  by  Knoop  to  Niccolls. 

At  the  date  of  the  conveyance  to  ISTiccolls,  the  grain  was  cut 
and  all  stacked  together  and  not  threshed. 

The  real  question  is,  did  Niccolls,  by  virtue  of  the  deed, 
acquire  the  right  to  the  rent,  that  portion  of  the  grain  that 
Knoop  was  to  get  as  his  rent  for  the  premises  ?  And  this  ques- 
tion is  solved  by  saying  whether  this  grain  was  rent,  or  were 
Knoop  and  Brodrick  tenants  in  common  of  the  crop. 

This  is  not  an  open  question  in  this  court. 

The  agreed  state  of  facts  states  that  Brodrick  was  tenant  of 
Knoop  of  the  premises,  the  rent  to  be  one-third  of  the  crop. 
This  settles  the  question  that  this  grain  was  rent  and  passed  to 
the  vendee  by  the  deed,  it  not  yet  being  threshed  and  not  being 
due  until  it  was  threshed.  Allwood  v.  Ruchman,  21  111.  200, 
is  conclusive  of  the  case  if  we  can  understand  it.  The  court 
say,  on  page  201 :  "  The  law,  however,  is  equally  well  settled  that 
there  may  be  a  leasing  of  land  from  year  to  year,  or  for  a  single 
year,  where  the  relation  of  landlord  and  tenant  may  exist, 
although  the  rent  is  to  be  paid  by  a  portion  of  the  crop,  in 
which  case  the  parties  are  not  tenants  in  common  of  the  crop 
raised,  but  the  title  to  the  whole  is  in  the  tenant  until  the  rent 
stipulated  is  paid." 

The  court  go  on  to  say,  that  whether  it  is  the  one  kind  of 
contract  or  the  other,  that  is  a  simple  raising  of  a  single  crop, 
on  joint  account,  or  a  tenancy,  the  rent  payable  in  kind,  as  in 
most  other  contracts,  depends  upon  the  intention  of  the  parties. 
And  in  general,  the  question  of  possession  will  govern  the  matter. 

In  this  case,  Brodrick,  the  tenant,  was  in  exclusive  possession 
and  had  been  for  years.  Knoop  lived  in  Ohio.  This  is  all 
plainly  stated  in  the  agreed  state  of  facts.  Then  Brodrick 
was  the  exclusive  owner  of  the  crop  until  the  stipulated  rent 
was  set  off  to  the  landlord.  We  might  refer  the  court,  if  any 
reference  be  needed,  to  Stewart  v.  Doughty,  9  Johns.  107 ;  this 
is  a  well  considered  opinion  by  Chief  Justice  Kent,  and  is  pre- 
cisely in  point.  Branard  v.  Burton,  5  Yt.  97 ;  Woodruff  v. 
Adams,  5  Blackf.  317 ;  Jackson  v.  Brownell,  1  Johns.  265  ;  4 
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Kent's  Com,  95 ;  HasMns  v.  Rhodes,  1  Gill  &  Johns.  266 ; 
Hatchet  v.  Kimbrough,  4  Jones'  "N.  C.  163. 

There  may  have  been,  and  perhaps  have  been,  different  decis- 
ions by  different  courts  npon  this,  as  there  have  been  upon  most 
other  questions  that  ever  admitted  of  discussion.  But  we  appre- 
hend it  will  be  found,  at  least  among  modern  authorities,  that 
these  differences  are  more  apparent  than  real,  and  mostly  turn 
upon  some  peculiar  circumstances  of  the  case  before  the  court, 
and  are  not  in  fact  at  war  with  the  doctrine  of  this  court,  as 
held  in  Allwood  v.  RucJcman,  21  111.  200. 

We  will  now  take  up  the  cases  cited  by  counsel  for  plaintiffs 
in  error,  and  see  if  the  apparent  difference  cannot  be  reconciled. 
Bradish  v.  Schenk,  8  Johns.  151,  is  a  case  where  the  court 
decides  that  the  owner  of  the  land  and  the  cropper  were  tenants 
in  common.  It  seems  that  the  tenant  had  not  the  exclusive 
possession  of  the  premises.  The  report  of  the  facts  is  very 
short.  It  only  says  that  Curtis  took  the  land  of  the  plaint- 
iffs and  planted  it  in  corn  on  shares.  We  presume  from  this 
that  Curtis  was  a  laborer  for  the  plaintiffs  and  took  a  part  of 
the  crop  for  his  wages.  This  seems  from  the  case  to  be  the 
facts.  If  so,  it  does  not  militate  against  the  doctrine  of  this 
court.  Putnam  v.  Wise  seems  to  have  been  a  kind  of  general 
partnership  in  farming,  as  the  owner  of  the  farm  furnished 
sheep  to  be  kept.  The  whole  facts,  indeed,  show  such  a  part- 
nership. It  was  not  the  case  of  a  tenant  having  exclusive 
possession,  and  a  right  to  plant  such  crops  as  he  pleased,* ren- 
dering a  portion  as  rent.  Moulton  v.  Robinson,  7  Foster,  550, 
when  examined,  is  also  a  case  where  there  was  stock  furnished 
to  be  fed  and  the  profits  divided.  So,  also,  Daniels  v.  Brown, 
is  clearly  another  case  of  farming  on  partnership  account  and 
nothing  more.  Caswell  v.  Districh,  15  Wend.  378,  the  court 
say,  "  There  is  nothing  which  indicates  that  the  stipulation  for 
a  portion  of  the  crops  was  by  way  of  rent,  but  the  contrary." 

In  the  case  at  bar  it  is  expressly  stated  that  the  portion  of  the 
crop  is  to  be  paid  as  rent.  In  Foot  v.  Cohin,  3  Johns.  215,  it 
clearly  appears,  from  the  statement  of  facts,  that  Litchfield, 
who  raised  the  crop,  was  not  in  the  exclusive  possession  of  the 
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premises,  and  of  course  was  not  tenant  in  the  broadest  sense 
of  that  term.  Bishop  v.  Doty,  1  Yt.,  is  a  clear  case  of 
farming  on  joint  account.  One  party  furnished  the  land  and 
teams  and  one-half  of  the  seed ;  the  other  did  the  labor.  The 
crops  were  to  be  divided.  There  was  here  no  tenancy  and  no 
rent,  and  the  court  well  held  they  were  tenants  in  common  of 
the  crops.  This  was  a  quasi  partnership,  and  the  court  well 
held  the  products  of  the  joint  effort  were  joint  property,  and 
that  the  landlord  was  not  a  trespasser  in  putting  all  the  grain 
into  his  barn,  as  this  was  but  simply  carrying  out  the  direct 
terms  of  the  original  agreement.  In  Dinehart  v.  Wilson,  15 
Barb.,  the  owner  of  the  land  furnished  one-half  the  seed,  and 
this  was  a  case  of  joint  enterprise.  Lewis  v.  Lyman,  22  Pick., 
is  clearly  a  case  of  either  a  joint  enterprise  or  a  case  where  the 
tenant,  as  he  is  called,  gets  a  part  of  the  produce  of  the  farm 
as  wages.  The  court  say,  on  page  443,  "  that  the  part  of  the 
produce  which  was  granted  by  the  plaintiffs  was  in  the  nature 
of  wages  for  services,  so  that  all  the  produce,  except  that  part 
which  was  granted  to  the  tenant,  became  and  remained  the 
property  of  the  plaintiff."  In  this  case  the  owner  of  the  land 
furnished  almost  every  thing,  or,  in  other  words,  the  tenant,  as 
he  is  called,  only  furnished  a  small  part,  and  was  to  get,  as  the 
court  say,  as  wages  for  his  labor,  a  part  of  the  produce  of  the 
farm,  and  the  relation  of  landlord  and  tenant  did  not  exist. 
We  have  thus  briefly  reviewed  all  the  authorities  of  the  plaint- 
iff in  error,  as  if  this  were  a  new  question  in  this  court,  and 
feel  perfectly  satisfied  that,  if  it  were  an  open  question  in  this 
court,  certainly  the  weight  of  authority  is  in  favor  of  our  view. 
The  case  of  Moulton  v.  Robinson,  7  Foster,  is  perhaps  the 
strongest  case  cited  by  plaintiff's  counsel  to  sustain  his  view  of 
the  case,  and  if  that  be  considered  an  authority  against  us,  let 
us  see  the  reason  upon  which  the  court  base  their  opinion. 
They  put  it  solely  upon  the  ground  of  intention.  They  say 
the  landlord  relies  upon  the  crops  as  a  security  for  the  rent, 
and  if  they  are  all  to  be  deemed  the  property  of  the  tenant 
until  a  division  is  made,  they  might  be  levied  upon  or  attached 
by  the  creditors  of  the  tenant,  and  thus  defeat  the  landlord's 
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claim  to  his  rent;  and  that  they  will  not  presume  the  land- 
lord intended  thus  to  jeopardize  his  interest  by  letting  the 
tenant  be  sole  owner  until  partition.  And  this  is  the  reasoning 
)f  all  the  cases  that  assert  the  doctrine  of  a  joint  ownership  in 
the  crops  in  a  case  of  this  kind.  This  reasoning  is  not  appli- 
cable in  this  State,  because  the  legislature  have  abundantly 
provided  for  the  security  of  the  landlord  by  giving  him  a  lien 
on  all  the  crops  grown  upon  the  rented  premises.  See  Purp. 
Stat.,  vol.  1,  p.  689,  §  8. 

This  being  the  only  reason  for  the  rule,  the  reason  failing  in 
this  State,  the  rule  itself  must  fail.  Further,  in  this  State,  the 
legislature,  in  extending  the  right  to  distrain  to  the  end  of  six 
months  after  the  expiration  of  the  tenancy,  has  expressly 
included  this  class  of  cases  by  providing  that  "  whether  the 
rent  reserved  be  payable  in  money,  in  specified  articles  of 
property,  or  in  any  part  of  the  products  of  the  demised  prem- 
ises, the  landlord  shall  have  the  right  to  distrain,  etc."  See 
Statutes  of  1857,  p.  44.  This  statute  clearly  shows  that  such 
a  contract  as  the  one  at  bar  is  to  be  considered  a  leasing, 
and  that  the  relation  of  landlord  and  tenant  arises  from  it,  with 
all  its  incidents,  including  the  right  of  distress.  As  a  matter 
of  fact,  this  is  the  most  ordinary  method  of  leasing  land  in  this 
State,  and  parties  who  have  been  renting  for  years,  would  be 
astonished  to  learn  that  they  were  not  tenants,  did  not  own 
their  crops,  could  not  bring  trespass  for  invasion  of  their  prem- 
ises, or  destruction  of  their  crops,  so  that  if  they  were  res  integra 
with  this  court,  it  seems  to  us  the  court  could  not  hesitate  for 
a  moment  to  determine  it  in  favor  of  the  defendants  in  error. 
But  as  we  have  said  before,  we  do  not  regard  it  as  an  open 
question  for  this  court,  but  think  it  is  fully  determined  by  the 
case  of  Allwood  v.  Ruckman,  21  111.  200. 

As  to  the  point  that  the  rent  was  due,  we  have  only  to  say, 
that  if  more  than  a  reasonable  time  for  threshing  the  grain  had 
elapsed  before  the  deed  was  made,  it  was  for  the  plaintiffs  to 
have  proved  it.  I  suppose  that  the  proper  time  for  threshing 
grain  that  is  stacked,  is  not  a  matter  that  the  court  would 
judicially  take  notice  of.     But  if  it  should,  we  say  that  a 
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reasonable  time  had  not  elapsed  on  the  1st  day  of  October. 
If  farmers  in  this  latitude  get  the  harvest  completed  and  grain 
stacked  by  that  time  they  do  well,  and  if  the  court  will 
judicially  take  notice  of  the  methods  of  farming,  they  will  know 
that  wheat,  or  any  grain,  after  it  is  stacked,  undergoes  a  sweat, 
and  ought  to  stand  in  the  stack  from  four  to  six  weeks  before 
it  is  threshed. 

It  might  be  added  here,  that  rent  is  not  due  until  the  expira- 
tion of  the  term,  unless  by  special  contract  or  custom  to  the 
contrary,  and  the  term  did  not  end  until  March  1,  1865,  and 
no  contract  or  custom  to  show  that  it  was  due  sooner  was 
proved  in  this  case.  But,  even  if  due  in  a  reasonable  time, 
they  must  show  a  demand  and  refusal  after  the  lapse  of  a 
reasonable  time,  which  is  not  shown ;  but  this  point  is  not 
seriously  relied  on  by  the  plaintiff  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  in  the  Circuit  Court  of 
McLean  county  by  Norval  Dixon,  for  the  use  of  John  Brod- 
rick,  against  John  Niccolls  and  William  S.  Niccolls,  on  a 
replevin  bond. 

The  declaration  is  in  the  usual  form,  demanding  twelve  hun- 
dred dollars,  the  penalty  of  the  bond,  as  the  debt,  and  claiming 
damages  to  the  amount  of  twelve  hundred  dollars.  The  breach 
was  that  the  defendant  did  not  prosecute  his  suit  with  effect, 
and  did  not  return  the  property,  although  a  return  was  awarded 
by  the  court. 

To  the  declaration,  the  defendants  pleaded  nil  debet,  and  an 
agreement  was  entered  into  that  all  matters  that  could  be  spe- 
cially pleaded  might  be  given  in  evidence  under  this  plea. 

The  cause  was  submitted  to  the  court  for  trial  without  a  jury, 
on  the  following  agreed  state  of  facts : 

That  John  H.  Knoop,  of  Miami  county,  Ohio,  was  for  several 
years  before  and  up  to  and  until  the  1st  day  of  October,  1864, 
the  owner  in  fee,  of  the  east  half,  and  the  north-west  quarter, 
the  east  half  of  the  south-west  quarter,  and  the  north-west 
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quarter  of  the  south-west  quarter  of  section  32,  town  24,  range 
3,  east  of  the  3d  principal  meridian. 

That  on  the  first  day  of  October,  1864,  Knoop  conveyed  the 
premises  to  the  defendant,  John  Niccolls,  by  a  general  warranty 
deed,  without  any  reservation,  whatever,  in  the  deed,  which 
deed  contained  full  covenants  of  title,  seisin,  and  against  incum- 
brances. 

That  when  the  premises  were  conveyed  by  Knoop  to  Niccolls 
John  Brodrick  was  the  tenant  of  Knoop,  upon  a  portion  of 
the  premises,  for  the  rent  year  commencing  March  1,  1864,  and 
ending  March  1,  1865,  the  rent  to  be  one-third  of  the  crop 
payable  in  kind,  the  small  grain  rent  (wheat,  oats  and  barley), 
to  be  delivered  to  the  landlord  in  the  half  bushel  at  the 
threshing-machine  as  soon  as  threshed. 

That  Brodrick  had  been  the  tenant  of  Knoop  upon  the  same 
premises  for  several  years  previous,  and  immediately  preceding 
the  time  of  their  conveyance  by  Knoop  to  Niccolls. 

That  at  the  date  of  the  conveyance  by  Knoop  to  Niccolls, 
the  small  grain  to  be  paid  as  rent  from  Brodrick  to  his  landlord, 
together  with  Brodrick's  own  portion  of  the  crop,  was  cut  and 
stacked  together  (being  undivided)  upon  the  premises,  but  was 
not  yet  threshed. 

That  about  the  24th  day  of  October,  1864,  Brodrick  com- 
menced to  thresh  the  small  grain,  and  defendant,  John  Niccolls, 
sent  his  agent  to  demand  or  receive  from  Brodrick  the  rent 
portion  (one-third)  of  the  small  grain,  that  his  agent  did  make 
such  demand,  and  Brodrick  refused  to  give  up  the  rent ;  and 
thereupon,  on  the  25th  day  of  October,  1864,  defendant  Nic- 
colls commenced  his  action  of  replevin  against  Brodrick  for  the 
rent  portion  of  small  grain  in  kind  "  to-wit,  about  500  bushels 
of  oats,  100  bushels  of  barley,  and  300  bushels  of  wheat,  being 
one-third  of  the  small  grain  (to  wit,  the  rent  in  kind,  present 
season)  raised  by  Brodrick  upon  section  32,  town  24,  range  3, 
east,  in  McLean  county,  Illinois,"  filed  his  affidavit,  and  sued 
out  his  writ  of  replevin,  and  executed  a  replevin  bond  to  Norval 
Dixon,  sheriff,  with  William  S.  Niccolls  as  security,  in  the  penal 
sum  of  twelve  hundred  dollars,  the  bond  being  in  the  usual 
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form  ;  that  immediately  upon  the  execution  of  the  bond,  defend- 
ant, John  Niccolls,  by  his  agent,  went,  with  the  sheriff  and  the 
writ,  to  Brodrick,  and  Brodrick  did  then  and  there  deliver  over 
to  the  sheriff,  upon  his  demand,  by  virtue  of  the  writ,  his  one- 
third,  or  the  rent  in  kind  of  small  grain,  which  was  by  the 
sheriff  delivered  over  to  the  agent  of  the  defendant,  John  Nic- 
colls. That  the  rent  portion  of  small  grain  so  replevied  was 
worth  the  sum  of  eight  hundred  and  fifty  dollars. 

That  upon  the  trial  of  the  action  of  replevin,  John  Niccolls 
(plaintiff  in  the  suit)  dismissed  his  suit,  and  the  merits  of  the 
suit  were  not  passed  upon  or  decided  by  the  court ;  but  judg- 
ment was  rendered  for  costs,  and  a  writ  of  retorno  awarded  as 
by  the  declaration  is  set  forth. 

That  the  present  action  of  debt  is  brought  upon  the  replevin 
bond  above  referred  to,  and  that  the  property  ordered  to  be 
returned  by  the  writ  of  retorno  habendo,  in  the  action  of 
replevin,  is  the  same  property  delivered  to  the  agent  of  John 
Niccolls,  by  the  sheriff,  as  above  set  forth,  and  is  the  rent 
portion,  in  kind,  of  the  small  grain  grown  in  the  year  1864,  by 
Brodrick  upon  a  portion  of  the  same  premises  conveyed 
by  Knoop  to  Niccolls. 

Defendants  admit  the  execution  of  the  bond,  and  that  such 
proceedings  were  had  by  the  court  in  the  action  of  replevin  as 
by  the  declaration  is  set  forth ;  that  plaintiff  in  replevin  dis- 
missed his  suit;  that  the  court  rendered  judgment  for  costs 
against  plaintiff  and  ordered  return  of  the  property ;  that 
demand  was  made  for  return  of  the  property  upon  said  writ  of 
retorno,  but  that  the  defendant,  John  Niccolls,  refused  to 
deliver  up  the  property  so  ordered  to  be  returned  ;  and  defend- 
ants admit  all  the  material  allegations  in  the  plaintiff's  declara- 
tion, except  that  an  action  had  accrued,  or  that  defendants  are 
indebted  to  plaintiff;  but  set  up  the  foregoing  facts,  which 
were  not  considered  by  the  court  in  the  action  of  replevin,  as  a 
complete  defense  to  this  action. 

On  these  facts,  the  court  found  for  the  plaintiff  twelve  hun- 
dred dollars  debt  and  one  cent  damages,  and  that  the  debt  be 
discharged  by  the  payment  of  these  damages. 
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A  motion  for  a  new  trial  was  duly  entered  and  overruled, 
and  a  bill  of  exceptions  signed,  and  the  cause  brought  here  by 
writ  of  error  to  reverse  the  judgment.  The  plaintiff  in  error 
assigns  the  following  errors  :  That  the  court  erred  in  assessing 
the  plaintiff's  damages  at  one  cent  only;  in  not  assessing  his 
damages  at  eight  hundred  and  fifty  dollars,  the  full  value  of 
the  property  replevied  ;  in  overruling  the  motion  for  a  new  trial. 

The  precise  question  presented  by  the  record  and  the  only 
one  argued  by  counsel,  the  determination  of  which  decides  the 
case,  is,  to  whom  did  the  right  to  the  small  grain  belong,  on 
the  sale  by  Knoop  to  Niccolls  of  the  land  on  which  it  was 
grown  ?  The  plaintiff  in  error  contends  that  the  grain,  being 
cut  and  stacked,  was  severed  from  the  realty,  became  personal 
property,  and  so  remained  at  the  time  the  deed  was  made, 
and,  therefore,  did  not  pass  by  the  deed. 

The  defendants  in  error  insist  that  it  was  accruing  rent  and 
passed  to  the  vendee  by  the  deed,  as  settled  by  this  court  in 
the  case  of  Crosby  v.  Loop,  13  111.  625. 

The  proper  solution  of  the  question  depends  upon  the  rela- 
tion subsisting  between  Brodrick  and  Knoop,  the  owner  of 
the  land,  at  the  time  he  sold  and  conveyed  it  to  Niccolls. 

If  the  relation  of  landlord  and  tenant  existed,  then  the  rent 
followed  the  reversion.  If  Knoop  and  Brodrick  were  tenants 
in  common  of  the  crop,  then  it  did  not  pass  by  the  deed. 

Tn  the  agreed  state  of  the  facts  it  is  conceded  (item  3)  that 
when  the  premises  were  conveyed  by  Knoop,  Brodrick  was 
the  tenant  of  Knoop  upon  a  portion  of  the  premises  for  the 
rent,  the  year  commencing  March  1,  1864,  and  ending  March 
1,  1865,  the  rent  to  be  one-third  of  the  crop  payable  in  kind, 
the  small  grain  rent,  wheat,  oats  and  barley,  to  be  delivered 
to  the  landlord  in  the  half  bushel  at  the  threshing-machine, 
as  soon  as  threshed. 

The  facts  agreed  further  show,  tha  the  grain  had  not  been 
threshed  when  the  deed  was  made.  It  was  not  due  by  the 
terms  of  the  agreement  until  it  was  threshed  and  measured  in 
the  half  bushel.  When  the  deed  was  made  this  had  not  been 
done,  consequently  it  was  rent  not  then  due. 
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It  would  seem,  by  the  admission  of  plaintiff  in  error,  that 
Brodrick  was  the  tenant  of  Knoop  at  a  stipulated  rent,  and 
was  in  the  exclusive  possession  of  the  land,  that  he  has  given 
up  his  whole  case.  The  law  is  well  settled  where  a  lessor 
makes  an  unqualified  grant  of  leased  land,  the  rent  passes  to 
the  grantee  as  an  incident  of  the  reversion.  By  Knoop's  deed 
to  Niccolls,  no  reservation  was  made  of  any  kind.  A  party 
selling  leased  or  rented  land,  may  reserve  the  rent,  so  he  may 
sell  the  rent  retaining  the  reversion.  If  he  makes  no  reserva- 
tion of  rent  and  conveys  the  fee,  the  accruing  rent  goes  to  the 
grantee  of  the  fee.  This  doctrine  is  fully  recognized  in 
the  case  of  Crosby  v.  Zoop,  13  111.  625,  and  it  is  not  now  open 
to  question. 

But  the  plaintiff  in  error  contends  that  the  facts  show  a  mere 
letting  of  the  land  to  Brodrick  by  Knoop  on  shares,  thus  making 
them  tenants  in  common  of  the  crop.  A  number  of  cases  are 
referred  to  in  support  of  this  position;  If  the  facts  made  such 
a  case,  there  would  be  no  need  of  authority  to  support  it,  but 
they  do  not.  The  fact  is  conceded  that  Brodrick  was  tenant 
of  Knoop,  and  the  "  rent "  was  to  be  one-third  of  the  crop  ;  that 
he  had  exclusive  possession  of  the  farm,  and  had  for  a  number 
of  years  previous,  Knoop  residing  in  Ohio.  The  leasing  was 
from  March  1,  1864,  to  March  1,  1865.  As  was  said  by  this 
court  in  Allwood  v.  Ruckman,  21  111.  200,  there  may  be  a  leas- 
ing of  land  from  year  to  year,  or  for  a  single  year,  when  the 
relation  of  landlord  and  tenant  may  exist,  although  the  rent  is 
to  be  paid  by  a  portion  of  the  crop,  in  which  case  the  parties 
are  not  tenants  in  common  of  the  crop  raised,  but  the  title  to 
the  whole  is  in  the  tenant  until  the  rent  stipulated  is  paid. 

But,  in  all  cases,  whether  it  is  simply  raising  a  crop  on  joint 
account  or  a  tenancy,  the  rent  payable  in  kind,  depends  upon 
the  intention  of  the  parties. 

In  this  case  there  can  be  no  misconception  on  that  point. 
The  exclusive  possession  of  the  farm  for  a  series  of  years  by 
Brodrick,  a  rent  agreed  upon,  and  the  non-residence  of  Knoop, 
the  owner,  all  conspire  to  show  the  relation  of  landlord  and 
tenant,  and  thereby  constituting  Brodrick  the  exclusive  owner 
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of  the  crop  until  the  stipulated  rent  was  set  apart  or  paid  to  the 
landlord.  It  is  not  like  any  one  of  the  cases  cited  by  the  plaintiff 
in  error.  In  all  of  them  facts  are  disclosed,  going  to  show  the 
intention  that  there  should  exist  a  joint  ownership  in  the  crop 
to  be  raised,  and  not  a  tenancy  at  a  stipulated  rent.  The 
plaintiff  in  error  further  contends  if,  in  a  legal  sense,  the  share 
of  the  crop  Knoop  was  to  receive  is  to  be  regarded  as  rent,  still, 
by  the  terms  of  the  contract  between  him  and  Brodrick,  the 
rent  was  due  at  the  time  the  deed  was  made,  and,  therefore,  did 
not  pass  by  the  deed  to  Niccolls.  He  argues  that  as,  by  the 
agreement,  Brodrick  was  to  deliver  the  small  grain  in  the  half 
bushel  as  soon  as  threshed,  and  as  there  was  no  time  specified 
when  it  should  be  threshed,  the  law  would  hold  that  it  should 
be  threshed  and  delivered  in  a  reasonable  time,  and  he  further 
insists  that  the  court  will  judicially  take  notice  of  the  time  when 
such  crops  matured,  on  the  principle  that  whatever  ought  to 
be  generally  known  within  the  limits  of  its  jurisdiction,  of  that 
the  court  will  judicially  take  notice.  We  do  not  think  the 
doctrine  of  judicial  notice  has  been  carried  quite  to  the  extent 
claimed  by  the  plaintiff  in  error.  It  cannot  be  so  extended, 
because  the  time  for  those  crops  of  wheat,  oats  and  barley  to 
mature  varies  greatly  in  the  different  judicial  divisions  of  this 
State.  In  the  county  where  this  cause  was  tried,  and  that  in 
which  this  opinion  is  written,  the  time  at  which  these  crops 
mature  is  very  different.  Even  in  the  same  locality  there  is  a 
difference.  Of  facts  of  unvarying  occurrence,  courts  must  take 
judicial  notice,  but  not  of  the  vicissitudes  of  climate  or  of  the 
seasons.  These,  like  other  facts,  if  relied  on  as  important,  must 
be  proved  by  the  party  seeking  an  advantage  therefrom. 

If  the  plaintiff  relied  on  the  fact  that  sufficient  time  had 
elapsed  within  which  to  thresh  and  measure  the  grain,  he  should 
have  proved  it.  "We  believe  opinions  differ  on  the  point.  Some 
good  farmers  contend  that  small  grain  should  not  be  stacked, 
but  threshed  from  the  shock,  while  others  insist  it  should  be 
stacked,  and  remain  there  a  month  or  more  before  threshing, 
while  others  suppose  the  best  economy  is,  to  postpone  that 
operation  until  the  winter  season,  when  farmers  have  the  most 
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leisure.  Brodrick  was  threshing  the  grain  on  the  24th  of  Octo- 
ber, when  Niccolls  demanded  his  share  of  it,  as  rent,  he  having 
purchased  the  premises  on  the  first  day  of  that  month.  We 
cannot  say  the  time  chosen  by  Brodrick,  to  thresh  the  grain 
was  not  in  a  reasonable  and  proper  time  after  the  crop  matured, 
not  knowing  when  it  did,  in  that  latitude,  in  fact  mature. 

There  is  no  special  custom  shown  here  when  the  rent  was 
due,  nor  was  there  any  contract  about  the  time ;  consequently, 
on  general  principles,  the  rent  was  not  due  until  the  expiration 
of  the  term,  and  that  was  on  the  1st  of  March,  1865,  and 
before  the  expiration  of  the  term,  Knoop  sold  the  land  to  Nic- 
colls, without  any  reservation.  Suppose  instead  of  selling  the 
land,  Knoop  had  died,  to  whom  would  this  rent  have  gone? 
Rent  is  a  chattel  real,  and  would  have  gone  to  the  heirs,  and 
not  to  the  executor  or  administrator.  Crosby  v.  Loop,  supra, 
and  Green  v.  Massie,  13  111.  363 ;  Foltz  v.  Prouse,  IT  id.  487. 
The  proposition  is  too  plain  and  too  well  settled  by  authority, 
for  argument,  that  when  leased  land  is  sold  without  any  reserva- 
tion of  rent,  the  rent  attends  the  reversion  or  fee  in  every  case, 
when  the  relation  of  landlord  and  tenant  exists.  And  where 
the  rent  is  to  be  paid  in  kind,  the  tenant  remains  the  exclusive 
owner  of  the  crop  until  the  stipulated  rent  is  set  off  to  the 
landlord. 

Among  the  number  of  cases  referred  to,  in  support  of  this 
position,  by  the  counsel  for  the  defendants  in  error,  in  addition 
to  the  case  of  Crosby  v.  Loop,  decided  by  this  court,  is  the  case 
of  Stewart  v.  Doughty,  9  Johns.  107,  a  case  "  on  all  fours " 
with  this  case,  and  well  considered,  in  which  the  same  doctrine 
is  held.     In  fact,  we  can  find  no  case  in  opposition  to  it. 

As  admitted  by  the  defendants'  counsel,  the  case  of  Moulton 
v.  Robinson,  7  Foster,  550,  cited  by  plaintiff,  bears  more 
strongly  against  the  opinion  we  have  expressed,  than  any  other 
case  we  have  been  able  to  find ;  but,  when  the  reason  for  the 
decision  in  that  case  is  understood,  it  will  be  found  to  be  inap- 
plicable to  the  relation  of  landlord  and  tenant  as  it  exists  under 
our  law.  The  court  say,  the  landlord  relies  on  the  crops  as  a 
security  for  the  rent,  and  if  they  are  all  to  be  deemed  the  prop- 
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erty  of  the  tenant  until  a  division  is  made,  they  might  be  taken 
for  the  debts  of  the  tenant,  and  the  landlord's  claim  defeated, 
and  they  would  not  presume  that  the  landlord  intended  thus  to 
jeopard  his  interest  by  suffering  the  tenant  to  be  sole  owner 
until  a  division.  Here  the  case  is  put  on  the  ground  of  inten- 
tion, and  that  is  the  true  ground,  but  the  reasoning  can  have 
no  application  in  this  State,  protected  as  landlords  are  by  the 
statute  giving  them  a  lien  on  all  the  crops  grown  on  the 
demised  premises.  Scates'  Comp.  717. '  And  as  further  protec- 
tion to  landlords,  the  right  to  distrain  for  the  rent  in  arrear  is 
extended  six  months  after  the  expiration  of  the  term,  whether 
the  rent  be  reserved  in  money,  in  specific  articles  of  property,  or 
in  any  part  of  the  product  of  the  demised  premises.  Scates' 
Comp.  718. 

The  relation  of  landlord  and  tenant  being  established,  and 
the  stipulated  rent  not  due,  from  all  that  appears,  until  the 
1st  day  of  March,  1865,  the  sale  of  the  premises  by  Knoop, 
on  the  1st  of  October,  1864,  without  any  reservation  of  the 
rent,  passed  the  rent  to  Niccolls,  his  grantee. 

The  fact  that  this  suit  is  brought  for  the  use  of  Brodrick,  for 
the  share  of  his  landlord,  and  which  was  all  that  Niccolls 
replevied,  goes  to  show  that  he  considered  the  grain  his,  other- 
wise the  suit  would  have  been  brought  for  the  use  of  Knoop. 
On  the  theory  that  he  and  Brodrick  were  tenants  in  common 
of  the  crop,  and  Brodrick  had  received  his  share,  why  should  a 
suit  for  Knoop's  share  be  brought  for  the  use  of  Brodrick? 
This,  as  well  argued  by  defendants'  counsel,  shows  conclusively 
that  Brodrick  did  not  consider  the  crop  as  joint  property, 
but  that  the  whole  of  it  belonged  to  him  as  the  tenant  who 
raised  it,  and  as  tenant  he  sues  for  it.  The  case  of  Allwood  v. 
jRuckrrum,  21  111.  200,  before  cited,  is  conclusive  on  the  point. 
The  plaintiff  in  replevin  having  got,  by  means  of  the  writ,  that 
to  which  he  was  entitled,  being  the  rent,  and  nothing  more, 
had  no  motive  to  promote  the  replevin  suit,  and  suffered  a  non- 
suit. This  suit  is  brought  on  the  replevin  bond,  averring  a 
non-return  of  the  property.  The  merits  of  the  case  being  now 
first  disclosed,  it  is  manifest  the  court  decided  right  in  giving 
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nominal  damages  only,  and  by  the  payment  of  which  the  debt 
would  be  discharged.  We  perceive  no  error  in  the  record,  and 
therefore  affirm  the  judgment. 

Judgment  affirmed. 


Charles  Packwood 
v. 
Asahel  Gridley. 

1.  Jurisdiction  in  chancery — where  there  is  a  defense  at  law.  Where  a 
party  has  a  defense  which  is  available  at  law,  and  has  had  an  opportunity  to 
insist  upon  his  rights  in  a  court  of  law,  and  in  a  suit  directly  involving  them, 
and  has  failed  to  do  so,  he  is  barred  by  his  own  laches  from  asking  the  question 
to  be  re-opened  on  the  chancery  side  of  the  court. 

2.  Same — in  what  manner  and  at  what  time  to  assert  the  want  of  jurisdiction. 
The  objection  to  the  jurisdiction  of  a  court  of  chancery,  that  the  party  has  his 
remedy  at  law,  may  be  made  availing,  even  though  it  is  first  made  on  the 
hearing,  where  it  appears  that  he  has  had  an  opportunity  to  insist  upon  his 
rights  in  a  court  of  law,  and  in  a  suit  directly  involving  them,  and  has 
neglected  to  do  so. 

3.  Vendor  and  purchaser — rights  of  a  purchaser  who  pays  off  an  incum- 
brance. Where  a  purchaser  of  land  redeems  the  same  from  a  sale  on  fore- 
closure  of  a  mortgage  given  by  his  vendor  prior  to  his  purchase,  when  it  was 
the  duty  of  the  vendor  to  have  made  the  redemption,  the  purchaser  has  a 
right  to  have  the  amount  so  paid  applied  as  a  payment  on  his  notes  given  for 
the  purchase-money. 

4.  Assignee  with  notice — subject  to  what  defenses.  Where  a  party  receives 
the  assignment  of  a  note  before  maturity,  with  notice  of  the  maker's  rights  in 
respect  thereto,  he  will  hold  the  note  subject  to  whatever  rights  of  set-off 
existed  as  against  the  payee. 

5.  Notice — what  constitutes.  Where  the  assignee  of  a  note,  at  the  time  of  the 
assignment,  requests  and  receives  as  security  from  the  assignor  a  conveyance 
of  land,  for  the  purchase-money  of  which  the  note  was  given,  with  a  provision 
in  the  deed  that  the  assignee  is  to  comply  with  the  terms  of  the  contract  of 
Bale  to  the  prior  purchaser,  the  assignee  will  be  held  to  have  actual  notice 
of  the  character  of  the  note. 

6.  The  sale  of  the  note  and  the  deed  of  the  land  to  the  assignee  being  all 
one  transaction,  he  must  also  be  held  to  constructive  notice  in  regard  to  the 
note  of  whatever  the  records  brought  to  his  knowledge  in  regard  to  the  title 
of  the  land. 
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7.  So,  where  the  prior  purchaser  had  redeemed  the  land  from  a  sale  on 
foreclosure  of  a  mortgage  given  by  his  vendor  before  his  purchase,  and  the 
certificate  of  redemption  was  recorded  at  the  time  of  the  assignment  of 
the  note,  the  assignee  would  hold  the  note  subject  to  whatever  rights  of  set- 
off, growing  out  of  the  redemption,  existed  in  favor  of  the  maker  against  the 
assignor. 

8.  Specific  performance  —  when  granted.  A  purchaser  of  land  gave  hia 
notes  for  the  purchase-money,  and  afterward  redeemed  the  land  from  a  sale  on 
foreclosure  of  a  mortgage  given  by  his  vendor,  and  which  it  was  the  duty  of 
the  latter  to  have  satisfied.  Subsequently,  the  vendor  assigned  the  notes  which 
were  unpaid,  including  the  last  of  the  series,  to  a  party  who  had  notice  of  all 
the  maker's  rights  in  respect  thereto.  The  assignee  obtained  a  judgment  at 
law  upon  a  portion  of  the  notes,  the  maker  neglecting  to  interpose  any  defense 
to  them.  On  the  bill  in  chancery  filed  by  the  maker  to  enjoin  the  judgment  at 
law,  and  for  a  specific  performance,  it  was  held,  that,  having  neglected  to  insist 
upon  his  right  of  set-off,  arising  out  of  his  redemption  from  the  mortgage  sale, 
in  the  suit  at  law,  he  was  barred  from  setting  it  up  in  equity ;  but  as  to  the  last 
note  in  the  series,  that,  not  being  included  in  the  judgment,  the  maker  had  the 
right,  upon  offering  to  bring  into  court  the  amount  due  on  the  judgment,  to  have 
that  note  surrendered  and  canceled,  it  being  paid  by  means  of  the  redemption, 
and  to  a  deed  to  the  premises,  after  paying  the  judgment. 

9.  Parties  in  chancery  —  Mil  for  specific  performance.  In  such  case, 
although  the  assignee  of  the  notes  also  took  a  conveyance  of  the  land  for  the 
purchase-money  of  which  the  notes  were  given,  as  security,  and  therein  agreed 
to  comply  with  the  terms  of  the  bond  given  by  the  prior  vendor  for  a  convey- 
ance to  his  vendee,  yet  in  the  suit  in  chancery  for  a  specific  performance,  the 
vendor  should  be  made  a  party. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  W.  H.  Hanna,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  6th  of  September,  1857,  Corydon  Weed  sold  to 
Charles  Packwood  a  tract  of  land  for  which  the  latter  gave  one 
note  for  $172.80,  due  in  ten  days,  and  eight  notes  for  $360 
each,  of  which  one  was  to  fall  due  annually  during  the  next 
eight  years.  At  the  time  of  this  sale  the  land  was  subject  to  a 
mortgage  in  favor  of  one  Fell.  At  the  March  Term,  1857,  of 
the  Circuit  Court,  Fell  filed  his  bill  to  foreclose  said  mortgage, 
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making  Weed  and  Packwood  parties,  and  obtained  a  decree, 
by  virtue  of  which  the  lands,  on  the  11th  of  May,  1859,  were 
sold  by  the  master.  On  the  11th  of  May,  1860,  Packwood 
redeemed  the  land,  paying  $1,176.97,  and  the  certificate  of 
redemption  was  duly  filed  and  recorded.  Corydon  Weed  on 
the  4th  of  September,  1858,  conveyed  the  land  to  Peter  Weed. 
On  the  4th  of  October,  1861,  Corydon  Weed  indorsed  the  unpaid 
notes  to  Asahel  Gridley  in  part  payment  of  a  debt  due  him 
from  Corydon  and  Peter  Weed ;  and  at  the  same  time,  to  secure 
said  notes,  Peter  Weed  conveyed  the  land  to  Gridley,  with  a 
clause  in  the  deed  that  it  was  made  subject  to  the  Packwood 
bond,  "  said  Gridley  agreeing  to  comply  with  the  terms  of  said 
bond."  At  the  March  Term,  1865,  of  the  Circuit  Court,  Grid- 
ley  obtained  judgment  by  default  against  Packwood  on  the  two 
notes  falling  due  in  six  and  seven  years  from  date,  whereupon 
Packwood  filed  his  bill  to  enjoin  the  collection  of  the  judgment, 
and  also  the  collection  or  assignment  of  the  note  not  then  due, 
and  praying  for  a  conveyance.  On  the  hearing,  the  bill  was 
dismissed  and  the  complainant  appealed. 

So  far  as  concerns  the  judgment,  this  decree  was  unquestion- 
ably right.  The  complainant  had  had  full  opportunity  to  make 
his  defense,  and  the  proof  shows  no  excuse  whatever  for  his  fail- 
ure to  do  so.  It  is  urged,  however,  by  his  counsel,  that  the  objec- 
tion that  there  is  a  complete  remedy  at  law,  must  be  made  to  a 
bill  in  chancery  by  demurrer,  or  insisted  upon  in  the  answer,  in 
order  to  be  available ;  and  various  authorities  are  quoted  to  that 
effect.  But  the  objection  in  this  case  is  something  more.  It  is, 
that,  having  had  an  opportunity  to  insist  upon  his  rights  in  a 
court  of  law,  and  in  a  suit  directly  involving  them,  and  having 
failed  to  do  so,  he  is  barred  by  his  own  laches  from  asking  the 
question  to  be  re-opened  on  the  chancery  side  of  the  court. 
Whatever  defense  the  appellant  has  against  these  two  notes 
could  have  been  as  well  made  in  the  suit  at  law  as  in  equity. 
He  is  now  too  late,  This  point  has  been  so  often  ruled  by  this 
court  as  not  now  to  need  further  consideration.  Alston  v. 
Blanchard,  2  Scam.  420 ;  Abrams  v.  Camp,  3  id.  290 ;  Scott 
v.  Whitlow,  20  111.  310 ;  Ballance  v.  Loomis,  22  id.  84. 
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As  to  the  unpaid  note,  being  the  last  of  the  series,  we  are  of 
opinion  that  if  the  bill  had  offered  to  bring  into  court  the 
amount  due  upon  the  judgment,  and  if,  furthermore,  Cory  don 
Weed  had  been  made  a  party,  the  complainant  would  have 
been  entitled  to  a  surrender  and  cancellation  of  that  note,  and 
to  a  deed  for  the  premises,  after  paying  the  judgment.  When 
Gridley  bought  these  notes  he  had  actual  notice  of  what  wa3 
their  consideration.  This  is  clear  from  the  fact  disclosed  in  the 
evidence,  that  he  insisted  on  and  received  a  conveyance  of  the 
land  to  himself,  as  security,  but  with  a  provision  that  he  was 
to  comply  with  the  terms  of  Weed's  contract  with  Packwood. 
Besides  this  actual  notice  as  to  the  character  of  the  notes,  he 
had  constructive  notice  of  the  fact  that  Packwood  had  redeemed 
the  land  from  the  sale  under  the  mortgage — that  is,  had  paid 
$1,176.97  for  the  use  of  Weed,  and  which  Weed  ought  to  have 
paid  under  the  covenants  in  his  bond.  Packwood  had  the  right 
to  pay  this  money  to  preserve  his  land.  He  waited  until  the 
last  day  for  redemption,  probably  with  the  hope  that  Weed 
would  redeem,  and  then,  finding  the  title  of  his  land  about  to 
become  absolute  in  another,  he  advances  the  money.  There 
can  be  no  doubt  that  this  money,  as  between  Weed  and  Pack- 
wood,  should  be  applied  as  a  payment  on  the  notes.  When 
Gridley  bought  them  he  did  so  with  the  constructive  knowledge 
that  this  money  had  been  advanced  by  Packwood  in  such  a 
mode  as  to  entitle  him  to  apply  it  as  a  payment.  The  sale  of 
the  notes  and  the  deed  of  the  land  to  him  were  all  one  transac- 
tion, and  he  must  be  held  to  notice  in  regard  to  the  notes  of 
whatever  the  records  brought  to  his  knowledge  in  regard  to  the 
title  of  the  land.  He  therefore  bought  subject  to  whatever 
rights  of  set-off  growing  out  of  the  redemption  existed  as  against 
Weed. 

The  only  error  committed  by  the  court  below,  as  the  plead- 
ings now  stand,  was  in  not  dismissing  the  bill  without  prejudice. 
We  therefore  reverse  the  decree  and  remand  the  case,  with 
leave  to  the  complainant  to  amend  his  bill  by  making  Corydon 
Weed  a  party  defendant,  and  by  offering  to  bring  into  court,  on 
being  so  directed,  the  amount  due  Gridley  on  the  judgment. 
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The  costs  of  this  court  will  be  taxed  against  the  appellee,  but 
all  the  costs  of  the  court  below,  up  to  this  time,  will  be  taxed 
against  the  appellant. 

Decree  reversed. 


William  Hadley 

v. 

James  L.  D.  Morrison. 

1.  Jurisdiction  in  chancery — when  extended  to  waiters  usually  only  cogniza- 
ble at  law.  In  a  suit  in  chancery  brought  to  set  aside  a  conveyance  alleged  to 
have  been  made  in  fraud  of  the  rights  of  the  complainant,  if  the  bill  be 
properly  framed,  an  account  may  be  taken  of  the  rents  and  profits  of  the  land 
which  accrued  under  the  occupancy  of  the  grantee,  or  those  claiming  under 
him,  and  a  decree  rendered  therefor,  and  thus  adjust  all  the  rights  of  the 
parties  in  that  suit,  arising  out  of  the  subject-matter  of  the  litigation. 

2.  But  if  the  bill  in  such  case  should  not  be  so  framed  as  to  admit  of  an 
account  being  taken  of  the  rents  and  profits,  the  complainant  would  be 
estopped  from  afterward  invoking  the  aid  of  a  court  of  chancery  for  that  pur- 
pose, as  that  court  has  no  original  jurisdiction  to  state  an  account  for  rents  and 
profits  accruing  under  such  circumstances. 

3.  Use  and  occupation— action  therefor  prior  to  the  act  of  1861.  Prior  to 
the  passage  of  the  act  of  February  20, 1861,  an  action  for  use  and  occupation 
could  not  be  maintained  unless  the  relation  of  landlord  and  tenant  existed 
during  the  occupancy. 

4.  Same — since  the  act  of  1861.  But  the  act  of  1861  extended  the  remedy  to 
all  cases  where  a  purchase  had  been  made  and  possession  given,  and  the  pur- 
chaser failed  to  complete  the  purchase,  and  to  cases  where  land  was  sold  under 
execution  or  a  decree  of  court,  and  the  defendant  failed  to  surrender  possession 
after  the  time  for  redemption  had  expired.  In  such  cases  the  remedy  is  given 
by  the  act,  by  action  of  debt  or  assumpsit. 

5.  Same — construction  of  the  act  of  1861.  It  has  been  held  that  this  was  a 
remedial  statute,  and  as  such  must  be  construed  liberally,  that  the  remedy 
may  be  advanced  and  not  narrowed  or  crippled  in  its  provisions.  So  the 
remedy  should  not  be  confined  to  the  cases  specified  in  the  act,  but  other  cases 
falling  within  the  mischief  of  the  old  law,  and  fully  within  the  reason  of  the 
amendatory  act,  should  be  governed  by  its  spirit,  as  though  enumerated  by  it 

6.  It  was  not  the  design  of  the  legislature,  however,  to  confer  rights  by 
that  act,  but  only  to  enable  parties,  in  the  mode  provided,  to  recover  existing 
•ights. 
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7.  So,  where  a  party  obtained  a  decree  in  chancery,  prior  to  the  passage  of 
the  act,  setting  aside  a  conveyance  of  land  as  having  been  made  in  fraud 
of  the  rights  of  the  creditors  of  the  grantor,  but  had  failed  to  so  frame  his  bill 
as  to  obtain  an  account  of  the  rents  and  profits  which  had  accrued  subsequent 
to  the  conveyance,  and  having  no  remedy  at  law,  or  right  of  recovery  for  the 
rents  and  profits,  except  in  that  proceeding,  and  as  an  incident  to  the  principal 
matter  which  gave  the  court  of  chancery  jurisdiction,  the  subsequent  passage 
of  the  act  could  not,  and  did  not,  give  such  right  of  recovery.  To  give  the  act 
such  a  construction,  would  be  to  give  not  simply  a  new  remedy  for  the  recovery 
of  an  existing  right,  but  it  would  be  conferring  a  new  right,  and  also  a  remedy 
for  its  recovery,  which  it  is  not  competent  for  the  legislature  to  do. 

8.  But  had  the  decree  mentioned  been  rendered  after  the  passage  of  the 
law  in  question,  then  the  party  could  have  had  his  choice  of  remedies,  for 
the  recovery  of  the  rents  and  profits,  either  to  have  had  his  bill  so  framed  as 
to  have  them  embraced  in  the  decree  in  that  suit,  or  to  recover  them  by  action 
at  law  under  the  act. 


Appeal  from  the  Circuit  Court  of  Clinton  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

In  1841,  James  Duncan  conveyed  certain  lands  in  Madison 
county  to  Isaac  A.  Letcher ;  and,  in  1845,  Letcher  conveyed 
the  same  land  to  John  Duncan,  who  occupied  the  premises 
until  his  death,  which  occurred  on  the  30th  of  January,  1848. 
Letters  of  administration  were  granted  on  John  Duncan's  estate 
to  William  Hadley.  Afterward,  one  of  the  heirs  of  John  Dun- 
can conveyed  her  interest  to  Jonathan  Duncan,  and  he  conveyed 
to  Charles  Shenkle. 

In  the  mean  time,  in  April,  1842,  Edward  Norton  recovered 
a  judgment  against  James  Duncan  and  one  Ayers  for  $2,000 
and  costs  in  the  St.  Clair  Circuit  Court.  Execution  issued  on 
said  judgment  against  James  Duncan,  and  a  balance  thereof 
left  unsatisfied.  After  James  Duncan  died,  an  execution  was 
issued  on  the  same  judgment,  and  levied  on  said  lands,  which 
were  sold  in  pursuance  of  such  levy  on  the  23d  of  September, 
1850.  James  L.  D.  Morrison  became  the  purchaser,  and  on 
the  11th  of  May,  1852,  he  obtained  a  sheriff's  deed. 

In  1853,  Morrison  exhibited  his  bill  in  chancery  in  the  Mad- 
ison Circuit  Court,  for  the  purpose  of  setting  aside  the  deed 
from  James  Duncan  to  Letcher,  and  also  the  subsequent  con- 
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veyances,  alleging  that  they  were  made  in  fraud  of  the  rights 
of  the  creditors  of  James  Duncan.  In  October,  1860,  Morrison 
obtained  a  decree  setting  aside  those  deeds  as  fraudulent  and 
void.  On  the  9th  day  of  June,  1862,  Morrison  commenced  an 
action  of  assumpsit  against  Hadley  to  recover  for  money  alleged 
to  have  been  received  by  him  for  rents  and  profits  of  the  land, 
and  for  money  received  for  timber  sold  therefrom. 

It  appears  that  Hadley  had  leased  the  land  in  question  to 
different  tenants  for  nine  or  ten  years  before  the  commencement 
of  this  suit,  and  that,  for  a  portion  of  that  time,  the  rents 
amounted  to  $250  a  year.  At  some  times  Hadley  claimed  the 
land,  and  at  others  he  claimed  that  he  was  the  agent  of  Duncan's 
heirs,  or  of  Shenkle.  He  sold  some  timber  from  the  land,  and 
gave  to  different  persons  permission  to  use  the  fallen  timber 
thereon.  It  does  not  appear  that  Hadley  ever  recognized  Morri- 
son's title. 

Morrison  recovered  a  judgment  against  Hadley  in  this 
action,  for  $1,262,  from  which  Hadley  took  this  appeal. 

The  principal  question  presented  is,  whether  Morrison  was 
entitled  to  his  action  at  law  against  Hadley  under  these  circum- 
stances. 

Mr.  W.  H.  Underwood  and  Mr.  H.  W.  Boilings,  for  the 
appellant. 

1.  The  count  for  use  and  occupation  cannot  be  supported 
without  proof  of  a  contract,  and  the  relation  of  landlord  and 
tenant.  Dudding  v.  Hill,  15  111.  61 ;  McNair  v.  Schwartz,  16 
id.  24;  Greenup  v.  Vernon,  16  id.  26;  Eastman  v.  Howard,  30 
Maine,  58. 

2.  There  was  no  privity  between  plaintiff  and  defendant. 
Trumbull  v.  Campbell,  3  Gilm.  502;  Bloomer  v.  Denman,  12 
111.  240 ;  Hall  v.  Carjpen,  27  id.  386 ;  Garpen  v.  Hall,  29  id.  512, 

3.  The  count  for  money  had  and  received  will  not  be  sus- 
tained where  there  is  no  contract  express  or  implied,  nor  where 
it  is  received  for  rent  under  an  adverse  title.  1  Ohitty's  PL 
352,  ed.  1859;    Chitty  on  Con.  478,  528;  3  Phil.  Ev.  423; 
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Marshall  v.  Hopkins,  15  East.   313,  314 ;  Baker  v.  Howell,  6 
Serg.  &  K.  481 ;  Irvine  v.  Hanlon,  10  id.  219 ;  Tobie  v.  Smith 
28  Maine,  106 ;  Hardy  v.  Williams,  9  Ired.  177 ;  Cincinnati 
v.  Walls,  1  Ohio,  222  ;  Codman  et  al.  v.  Jenkins,  14  Mass.  93 
JLtws  v.  Ashley,  4  Pick.  70;  Binny  v.  Chapman,  5  id.  124 
Haven  v.  Foster,  9  id.  Ill ;  Bigelow  v.  Jones,  10  id.   161 
Brigham  et  al.  v.  TFmcte^,  6  Mete.  460  ;  2  Greenl.  Ev.  §  120 
Wiggin  v.  Wiggin,  6  N.  H.  299 ;  Raihburn  v.  Stocking,  2 
Barb.  145 ;  Simmerman  v.  Esohberk,  15  Penn.  417  ;  Richey  v. 
Hindes,  6  Ohio,  151 ;  Butler  v.    Cowles,  4  Ohio,  151 ;   Howe 
v.  Russell,  41  Maine,  447 ;  Sampson  v.  Schroffer,  3  Cal.  196 ; 
Williams  v.  .Efo^,  19  Geo.  313. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee. 

The  legal  propositions  involved  in  this  case  are  the  following : 

1.  The  title  which  the  purchaser  of  land  at  a  sale  under 
execution  acquires  to  the  land,  and  the  rents,  issues  and  profits 
thereof. 

2.  The  relation  which  the  judgment  debtor  in  possession, 
»nd  those  claiming  under  him,  in  possession,  sustain  to  such 
purchases. 

3.  The  remedy  of  such  purchaser,  by  which  he  can  recover  the 
rents,  or  for  use  and  occupation,  or  for  money  had  and  received 
by  another,  for  such  rents  or  for  timber  sold  from  the  premises. 

The  two  first  necessarily  run  into  each  other,  and  will  be 
treated  together,  as  likewise  the  question  whether  there  was  or 
could  be  in  this  case,  on  the  part  of  plaintiff  in  error,  such 
adverse  possession  as  to  defeat  this  action. 

Morrison,  by  his  title  under  the  sheriff's  deed,  acquired  the 
absolute  title  to  the  land,  and  the  rents  and  profits  thereof; 
the  judgment  debtor,  and  any  remaining  in  possession  under 
him,  are  quasi  tenants  at  sufferance,  and  their  holding  is  not 
adverse  to  him.  Hardy  <&  Bro.  v.  Simpson,  Busbee's  (N\  C.) 
Law,  326 ;  Martin  v.  Martin,  7  Md.  375 ;  Bank  of  Pennsyl- 
vania v.  Wise,  3  Watts.  396. 

These  two  last  cases  decide  that  the  purchaser  at  sheriff's 
sale  is  entitled  to  the  rents  as  assignee  at  law  of  the  reversion, 
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discussing  this  question  fully.  "  In  some  instances  the  assignee, 
by  operation  of  law,  is  placed  in  a  more  favorable  situation  than 
an  assignee  by  act  of  the  party  was  at  common  law,  as  the 
creditor  who  has  taken  in  execution  a  rent  charge  and  extended 
it  upon  a  writ  of  elegit  is  entitled  to  demand  and  receive  the 
rent  afterward  as  it  becomes  payable,  without  attornment  of 
the  tenant,  because  the  law  having  transferred  by  its  operation 
the  estate  to  him,  it  will  give  the  means  of  enjoying  it.  2  Bac. 
Ab.  712,  713,  tit.  Execution ;  Moore,  32  pi.  104,  Id. ;  Bonell  v. 
Dewart,  37  Penn.  St.  (1  Wright),  137. 

The  possession  of  a  defendant  after  a  sale  under  execution  is 
not  deemed  adverse ;  for  he  becomes  quasi  a  tenant  at  will  to 
the  purchaser.  Jackson  ex  dem.  Kanes  v.  Stembergh,  1  Johns. 
153 ;  Russell  v.  Doty,  Sheriff,  etc.,  4  Cow.  576  ;  Langdon  v. 
Potter,  3  Mass.  128 ;  Den  v.  Winans,  2  Green,  1 ;  Waring  v. 
Jackson,  ex  dem.  Eden,  1  Peter's  S.  C.  570 ;  Bank  of  Mobile 
v.  Fry,  23  Ala.  773.  The  action  of  assumpsit  for  money  had 
and  received  will  lie  in  this  case. 

"As  a  general  rule,  when  money  has  been  received  by  a 
defendant  under  any  state  of  facts  which  would,  in  a  court  of 
equity,  entitle  the  plaintiff  to  a  decree  for  the  money  where 
that  is  the  specific  relief  sought,  the  same  state  of  facts  entitles 
him  to  recover  the  money  in  an  action  for  money  had  and 
received."    Moore  v.  Mandlebaum,  8  Mich.  433. 

"  The  action  for  money  had  and  received  is  an  equitable  one, 
and  in  general  may  be  maintained,  whenever  the  evidence 
shows  that  the  defendant  has  received  or  obtained  the  posses- 
sion of  money  belonging  to  the  plaintiff,  which  he  ought  in 
equity  and  good  conscience  refund  to  him."  Lockwood  v. 
Kelsea,  41  K  H.  185. 

The  application  of  either  the  above  well  settled  rules  to 
the  facts  of  this  case,  decide  it  in  favor  of  the  defendant  in 
error. 

It  is  urged  there  is  no  privity. 

"  The  privity  required  to  exist  between  parties  to  a  proceed- 
ing in  equity,  is  such  only  as  gives  the  complainant  a  title  to 
sue  the  defendant.     Busby  v.  Littlefield,  11  Foster  (N.  H.)  193. 
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Likewise  this  should  be  all  that  is  requisite  in  this  form  of 
action.  The  right  does  not  depend  upon  a  privity  of  contract, 
it  may  grow  out  of  a  tort  which  may  be  waived.  Harpending 
v.  Shoemaker,  37  Barb.  291 ;  3  Phillipps'  Evidence,  417,  n.  1019, 
p.  422,  n.  1019. 

"  It  is  truly  said  that  the  title  to  land  cannot  be  tried  in  an 
action  for  money  had  and  received ;  but  this  is  to  be  under- 
stood of  cases  where  the  present  right  to  land  is  in  question 
and  not  to  cases  where  the  question  applies  to  past  gone  rents." 
Moneypenny  v.  Bristow,  6  English  C.  R.  419. 

"After  the  death  of  a  bankrupt  who  had  been  tenant  for 
life  of  certain  property,  his  assignee  recovered  in  an  action 
for  money  had  and  received  the  past  gone  rents  of  his  life 
estate  from  one  who  had  received  them  under  color  of  a  fraud 
ulent  mortgage."  Pearce  v.  Day,  quoted  in  the  above  case 
Price  v.  Pickets,  21  Ala.  750;  Branch  Bank  v.  Fry,  23 
Ala.  770 ;  Strayton  v.  Morris,  4  Harr.  224. 

That  a  bill  in  chancery  would  lie  for  an  account  for  money 
received,  as  in  this  case,  is  settled  by  Moneypenny  v.  Bristow,  6 
Eng.  C.  E.  419 ;  Taylor's  Landlord  and  Tenant,  §  658 ;  Bishop 
of  Winchester  v.  Knight,  1  P.  ¥ms.  407 ;  1  Mad.  116. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit,  and  the  declaration  con- 
tained a  count  for  use  and  occupation  of  lands,  and  the  usual 
money  counts.  A  trial  was  had  on  the  general  issue,  and 
resulted  in  a  judgment  in  favor  of  plaintiff  below  for  the  sum 
of  $1,262,  and  costs  of  suit.  A  motion  for  a  new  trial  was 
entered  and  was  overruled  by  the  court.  Exceptions  were 
taken,  and  defendant  below  brings  the  cause  to  this  court  by 
appeal,  and  assigns  for  error  the  overruling  of  the  motion  for 
a  new  trial  and  the  rendition  of  the  judgment  in  favor  of 
plaintiff  below. 

It  appears  from  the  evidence  that  the  appellee,  in  the  year 
1853,  filed  a  bill  in  equity  against  appellant,  as  administrator 
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of  John  Duncan,  and  the  heirs  of  Duncan  and  other  persons, 
for  the  purpose  of  setting  aside  deeds  of  conveyance  for  the 
lands,  for  the  use  of  which  it  is  claimed  the  rents  accrued, 
made  by  one  James  Duncan  to  one  Letcher,  and  by  him  con- 
veyed to  John  Duncan,  to  defraud  the  creditors  of  James 
Duncan.  The  bill  charges  that  John  Duncan  occupied  the 
premises  after  he  received  a  conveyance  from  Letcher  until 
the  time  of  his  death.  That  letters  of  administration  were 
granted  on  his  estate  to  appellant,  who  claimed  to  have  some 
interest  in  the  lands.  That  execution  was  issued  against  James 
Duncan,  in  his  life-time,  on  a  judgment  rendered  against 
James  Duncan  and  one  Ayres,  and  in  favor  of  Norton,  which 
was  transferred  to  appellee  by  assignment,  and  that  a  part  of 
the  judgment  remained  unsatisfied.  That  after  his  death 
execution  was  regularly  issued  and  the  lands  sold  by  the  sheriff 
to  appellee,  who  afterward  received  a  deed  from  the  sheriff. 
Appellant  filed  an  answer  to  the  bill,  a  hearing  was  had,  and 
a  decree  was  rendered  setting  aside  the  deeds  from  James 
Duncan  to  Letcher,  and  from  the  latter  to  John  Duncan,  as 
fraudulent  and  void  as  to  appellee. 

It  also  appears  that  appellant  leased  the  farm  to  different 
tenants  for  nine  or  ten  years  before  this  suit  was  brought, 
that  the  premises  rented  a  portion  of  that  time  for  $250  a 
year.  At  some  times  appellant  claimed  the  land,  and  at  others 
he  claimed  that  he  was  the  agent  of  Duncan's  heirs,  or  of  Shen- 
kle.  That  he  sold  some  timber  from  the  farm,  and  gave  per- 
mission to  different  persons  to  use  fallen  timber  from  the  farm. 
There  is  no  evidence  in  the  record,  that  appellant  ever  leased 
the  premises  of  appellee,  or  in  any  manner  recognized  his  title 
to  the  land.  On  the  contrary,  appellant  claimed  in  his  own 
right,  or  the  right  of  others,  for  whom  he  claimed  to  act. 

It  has  been  repeatedly  held  by  this  court  that  an  action  for 
use  and  occupation  cannot  be  maintained,  unless  the  relation  of 
landlord  and  tenant  is  shown  to  have  existed  during  the  occu- 
pancy. That  relation  may,  however,  be  shown  by  express  con- 
tract, or  it  may  be  implied  from  circumstances.  Dudding  v. 
Hill,  15  111.  61 ;  Ballentine  v.  McDowell,  2  Scam.  28 ;  McNavr 
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v.  /Schwartz,  16  111.  24;  Greenup  v.  Vernon,  16  id.  26.  In  the 
last  two  of  these  cases  it  was  held,  that  when  a  person  enters 
into  possession  under  a  contract  to  purchase,  and  refuses  to 
perform  the  contract,  the  owner  cannot  recover  in  assumpsit  for 
use  and  occupation.  In  the  last  named  case  it  was  also  held 
that  where  a  vendor  remains  in  possession,  after  sale  and  con- 
veyance, a  tenancy  cannot  be  implied,  so  as  to  authorize  the 
vendee  to  recover  for  use  and  occupation.  It  then  follows  that 
as  the  relation  of  landlord  and  tenant  was  not  shown,  appellee 
could  not  recover  under  this  count,  at  the  common  law. 

There  having  been  shown  no  tenancy,  and  the  relation  of 
landlord  and  tenant  not  existing,  if  a  right  of  recovery  exists  it 
must  be  alone  by  force  of  a  statutory  provision,  as  rents  could 
not  be  recovered  at  the  common  law  where  the  occupancy  was 
tortious.  The  right  being  for  a  recovery  of  damages  merely, 
an  action  of  tort  was  the  only  remedy,  and  neither  debt  nor 
assumpsit  would  lie  to  recover  such  damages. 

The  general  assembly,  for  the  purpose  of  obviating  the  hard- 
ships frequently  suffered  by  the  common  law  rule,  and  the  act 
of  1845,  on  the  20th  of  February,  1861,  Session  Laws,  176, 
adopted  an  act  to  extend  the  remedy  given  by  the  former  act  to 
all  cases  where  a  purchase  had  been  made  and  possession  given, 
and  the  purchaser  failed  to  complete  the  purchase,  and  in  cases 
where  the  land  was  sold  under  execution  or  decree  of  court, 
and  the  defendant  failed  to  surrender  possession  after  the  time 
for  redemption  had  expired.  It  declares  that  in  such  cases  the 
action  of  debt  or  assumpsit,  for  use  and  occupation,  may  be 
sustained. 

In  the  case  of  JaeJcson  v.  Warner,  32  111.  331,  this  court 
held,  that  this  was  a  remedial  statute,  and  as  such  must  be 
construed  liberally,  that  the  remedy  may  be  advanced  and  not 
narrowed  or  crippled  in  its  provisions.  We  there  said,  that,  to 
understand  the  scope  of  a  statute  purporting  in  its  title  to 
amend  another,  we  must  know  what  the  provisions  of  the  act 
amended  were ;  for  what  cases  it  provided  ;  what  defects  had 
been  observed  in  its  operation ;  and  we  must  understand  how 
they  were  designed  to  be  remedied  by  the  amendatory  act.     In 
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other  words,  what  was  the  mischief,  and  what  was  the  remedy 
proposed  %  By  the  act  of  1845,  the  action  of  debt  or  assumpsit 
for  use  and  occupation  could  only  be  maintained  where  the 
relation  of  landlord  and  tenant  was  expressly  shown,  or  facts 
were  proved  from  which  that  relation  could  be  inferred.  In 
the  administration  of  justice,  it  was  found  that  in  many  cases 
great  hardships  occurred  where  the  entry  was  not  tortious  but 
lawful,  and  the  person  thus  acquiring  possession,  when  it  was 
unjust  and  inequitable  for  him  to  retain  the  possession  without 
paying  rent  to  the  owner,  was  held  not  liable,  and  it  was 
obviously  to  remedy  this  evil  that  this  amendatory  act  was 
adopted. 

Under  the  former  act,  a  person  entering  under  a  contract  of 
purchase,  and  failing  to  complete  it,  although  he  may  have 
entered  according  to  the  agreement  of  the  parties,  was  not  in 
as  a  tenant,  nor  could  that  relation  be  implied.  He  was  in  as  a 
purchaser.  So  of  a  debtor,  where  land  was  sold  under  an 
execution  or  decree  of  a  court,  retaining  possession  after  the 
time  for  redemption  had  expired.  He  was  not,  in  any  sense  of 
the  term,  a  tenant,  nor  had  he  entered  as  a  wrong-doer,  but  it 
was  nevertheless  unjust  and  inequitable  that  he  should  use  and 
occupy  the  premises  after  they  had  ceased  to  be  his  lands, 
without  making  compensation  to  the  owner.  These  cases  are 
enumerated  in  the  amendatory  act,  and  no  question  can  of 
course  arise  as  to  them;  but  are  other  cases,  falling  within 
the  mischief  of  the  old  law,  and  fully  within  the  reason  of  the 
amendatory  act,  to  be  governed  by  its  spirit,  as  though  enume- 
rated by  it  ?     We  think  they  should. 

When  the  Circuit  Court  acquired  jurisdiction  of  the  suit  in 
equity,  the  complainant  should  have  prayed  an  account  for  rents 
and  profits,  but  failing  to  do  so,  he  was  estopped  from  subse- 
quently filing  a  bill  for  that  purpose.  Equity  had  no  original 
jurisdiction  to  state  an  account  of  rents  or  profits  in  this  case, 
but,  having  acquired  jurisdiction  to  set  aside  the  conveyance  for 
fraud,  had  the  bill  been  properly  framed,  the  account  might 
have  been  stated  and  complete  justice  been  done.  It  then 
follows   that,  when  this  statute  was  enacted,  plaintiff  below 
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had  no  right  of  recovery  either  at  law  or  in  equity.  And,  to  hold 
that  under  this  statute  he  might  recover,  would  be  to  confer 
upon  him  a  right  which  he  did  not  previously  possess.  Such 
an  act  is  unauthorized  by  the  Constitution  ;  and  had  this  stat- 
ute so  provided,  in  terms,  it  would  have  been  inoperative ;  but 
it  does  not,  nor  will  we  give  it  such  a  construction. 

The  legislature  did  not  design  to  confer"  rights,  but  only  to 
enable  parties,  in  the  mode  provided,  to  recover  existing  rights. 
Had  plaintiff  below  not  been  precluded  from  recovering  in 
equity,  by  omitting  to  pray  an  account  in  his  bill,  it  might  have 
been  otherwise.  The  statement  of  such  an  account  not  being 
equitable,  had  the  decree  in  that  case  been  rendered  after  the 
passage  of  that  law,  the  party  would  have  had  his  choice  of 
remedies,  by  an  action  at  law  to  recover  rent  after  the  convey- 
ance was  set  aside,  or  to  have  had  the  account  taken  under  the 
bill.  But  the  decree  having  been  rendered  before  the  passage 
of  the  law,  and  the  party  then  having  no  action  at  law  or  right 
of  recovery,  the  statute  could  confer  no  such  right.  To  hold 
that  a  recovery  could  be  had  in  this  case,  under  the  statute, 
would  be  to  hold,  not  that  a  new  remedy  was  given  for  the 
recovery  of  an  existing  right,  but  to  hold  that  a  new  right  was 
conferred,  and  also  a  remedy  for  its  recovery.  This  was  not 
designed,  nor  could  it  have  been  done. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


William  Phelps,  Administrator,  etc., 

v. 

Robert  M.  Funkhouser  et  ah 

1.  Administrator — general  powers  of.  An  administrator  has  the  power  to 
apply  for  an  order  of  court  to  sell  the  real  estate  of  the  intestate,  but  he  has  no 
power  to  involve  the  estate  in  litigation,  under  a  pretense  of  removing  an 
incumbrance,  with  a  view  to  a  better  price  when  it  shall  be  offered  for  sale. 
He  must  take  the  estate  as  he  finds  it,  and,  if  incumbered,  sell  subject  to  such 
incumbrance. 

26 — 39th  III. 
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2.  Parties — who  may  bring  suit  to  remove  cloud  from  estate  of  an  intestate 
Under  our  statute,  the  estate,  both  real  and  personal,  of  an  intestate  descends 
to  his  children,  if  any,  or  to  his  heirs,  whoever  they  may  be,  and  they  alone,  as 
such  representatives,  have  power  to  bring  suits  regarding  the  title  to  land,  to 
remove  a  cloud,  or  any  incumbrance  upon  it. 

3.  Administrator — ■power  respecting  lands.  The  estate  of  an  intestate, 
being  under  the  full  power  and  control  of  the  heirs,  an  administrator  has  no 
power,  nor  is  he  bound,  to  protect  the  realty  in  any  manner,  not  even  to  the 
extent  of  paying  the  taxes  assessed  against  it.  The  cases  of  Walbridge  v.  Day 
et  al,  31  111.  379;  Smith  et  al.  v.  McConnel  et  al,  17  id.  135,  and  Stone  et  al.  v. 
Wood,  15  id.  177,  discussed  and  affirmed. 

4.  Same  —  how  to  remove  an  incumbrance  upon  land,  when  the  administrator  has 
obtained  an  order  of  sale.  If  it  is  desirable  for  the  administrator  to  expose  the 
lands  of  his  intestate,  which  are  incumbered  by  mortgage,  to  sale  for  the  pay- 
ment of  debts,  the  course  to  pursue  is  for  the  administrator  to  obtain  an  order 
to  sell  it,  and  to  prevent  the  anticipated  sacrifice,  the  heir  may  enjoin  the  sale 
until  he  can  make  an  effort  to  set  aside  the  mortgage. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  John  S.  Bailey,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Ross  &  Winter,  for  the  plaintiff  in  error. 

Messrs.  Judd  &  James,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  Fulton 
county  brought  by  William  Phelps,  as  administrator  on  the 
estate  of  Edward  Stapleford,  deceased,  against  Robert  M.  Funk- 
houser,  Russell  F.  Lamb  and  Leonard  G.  Quinlin,  as  partners 
under  the  firm  name  of  R.  M.  Funkhouser  &  Co.,  to  set  aside 
a  mortgage  to  secure  the  payment  of  certain  notes  amounting 
to  six  thousand  dollars,  executed  by  Stapleford  to  the  defend- 
ants. The  mortgage  was  upon  certain  lots  in  the  town  of 
Vermont,  on  which  Stapleford  resided  at  the  time  of  his  death. 
It  and  the  notes  bore  date  June  11,  1859,  and  were  on  time  at 
ten  per  cent,  interest. 
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The  alleged  ground  for  setting  this  mortgage  aside  is,  that 
Stapleford,  at  the  time  he  executed  it,  and  for  some  time  previous, 
was  of  unsound  mind  and  memory,  and  wholly  incapacitated, 
by  reason  thereof,  to  transact  business,  and  so  continued  up  to 
the  twelfth  day  of  July,  1857,  when  he  committed  suicide  by 
hanging  himself. 

The  bill  alleges  the  personal  property  is  insufficient  to  pay 
the  claims  proved  against  the  estate,  and  that  there  is  no  other 
real  estate  except  that  conveyed  by  this  mortgage,  and  that  it 
is  necessary,  to  pay  the  debts,  that  it  should  be  sold,  but  that 
it  will  not  bring  its  value  unless  the  mortgage  is  set  aside,  the 
mortgage  being  an  incumbrance  upon  it  to  about  its  full  value. 

The  prayer  of  the  bill  is,  that  the  mortgage  be  set  aside,  and 
declared  null  and  void,  and  that  the  notes  may  be  delivered 
up  to  be  canceled,  and  for  general  relief. 

The  defendants  answered  the  bill,  denying  all  its  material 
allegations  as  to  unsound  mind  and  memory.  A  replication 
was  put  in,  and  the  cause  referred  to  the  master  in  chancery  to 
take  testimony  and  report.  The  master  reported  the  evidence 
did  not  sustain  the  allegations  of  the  bill,  to  which  complainant 
excepted.  The  court  disallowed  the  exceptions  and  dismissed 
the  bill.  To  reverse  this  decree  the  complainant  prosecutes 
this  writ  of  error,  and  assigns  various  errors,  all  which  question 
the  propriety  of  this  decree.  The  plaintiff  in  error  insists  that 
the  fact  of  unsoundness  of  mind  was  abundantly  established 
by  the  proof,  and  the  court  should  have  so  found  the  fact. 

Before  discussing  this  question,  we  are  met  by  another  raised 
by  the  defendants  in  error,  which,  if  it  be  decided  in  their  favor 
disposes  of  this  case,  and  it  is  this :  ECas  this  administrator  any 
right  to  exhibit  this  bill  for  the  purposes  indicated  in  it  ?  The 
answer  to  this  question  is  found  in  our  statute,  and  in  several 
decisions  of  this  court,  in  cases  arising  under  it. 

Chapter  one  hundred  and  nine,  title  "  Wills,"  by  the  sixty- 
eighth  section,  prescribes  the  form  of  the  bond  to  be  given  by 
an  administrator,  the  condition  of  which  has  reference  alone  to 
his  duties  in  regard  to  the  personal  estate  of  his  intestate,  which 
he  is  to  dispose  of  and  render  an  account  thereof. 
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By  section  eight y-nine,  an  administrator  is  required,  in  addi- 
tion to  the  inventory  and  bill  of  appraisement  of  the  personal 
property,  to  make  a  further  inventory  of  his  titles  to  estates, 
'both  real  and  personal,  as  well  equitable  as  legal,  specifying 
the  kind,  quantity,  quality,  situation  and  value  of  the  real 
estate,  by  what  title  held,  and  from  whom  purchased,  if  known. 

By  section  one  hundred  and  three,  whenever  an  adminis- 
trator shall  discover  or  suspect  that  the  personal  estate  is  insuf- 
ficient to  pay  the  debts,  he  shall  make  a  just  and  true  account 
of  the  debts,  and  present  his  petition  to  the  Circuit  Court,  in 
which  he  shall  state  of  what  real  estate  his  intestate  died 
seised,  and  request  the  aid  of  the  court  in  the  premises,  which 
aid,  on  proper  proofs  being  made,  is  extended  by  the  court  in 
the  form  of  an  order  to  sell  the  real  estate,  or  so  much  of  it  as 
may  be  necessary  to  pay  the  debts. 

By  section  one  hundred  and  ten,  the  moneys  arising  from 
such  sale  shall  be  received  by  the  administrator,  and  are  consid- 
ered as  assets  in  his  hands  for  the  payment  of  debts,  and  to  be 
applied  in  the  same  manner  as  assets  arising  from  the  sale  of 
personal  property. 

By  section  one  hundred  and  twenty-five,  it  is  provided, 
where  the  title  is  incomplete  to  real  estate,  the  court,  on  proper 
proofs,  may  order  its  sale. 

Sections  one  hundred  and  eleven,  one  hundred  and  twelve 
and  one  hundred  and  thirteen,  which  authorized  an  interference 
by  the  administrator,  with  inchoate  titles  to  land,  are  now  obso- 
lete, and  have  been  for  many  years. 

Section  one  hundred  and  thirty-four  authorizes  executors  and 
guardians  to  lease  or  mortgage  the  real  estate,  an  order  first 
being  obtained  from  the  Probate  Court. 

Section  one  hundred  and  fourteen  authorizes  the  Court  of 
Probate  to  coerce  an  administrator  or  executor  to  make  imme- 
diate application  to  the  Circuit  Court  for  the  sale  of  the  real 
estate,  in  all  cases  of  insufficiency  of  personal  assets.  Scates' 
Comp.  1191  to  1213. 

By  section  one  hundred  and  thirty-three,  it  is  provided,  if  a 
mortgagee  of  lands  shall  die,  leaving  minor  heirs,  his  executors 
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or  administrators  are  authorized,  on  receiving  the  amount  due 
the  estate  of  the  deceased  mortgagee,  to  release  to  the  mortga- 
gor the  legal  title  of  the  mortgaged  premises,  and  such  deed 
of  release  is  declared  valid.     Rev.  Stat.  1845,  p.  563. 

These  are  all  the  provisions  of  our  statute  giving  to  an 
administrator  any  power  or  right  to  intermeddle  with  the  real 
estate  of  the  intestate,  or  exercise  any  control  whatever  over  it 
for  any  purpose. 

He  has  power,  having  inventoried  the  real  estate  of  the  intes- 
tate, whether  legal  or  equitable,  to  apply  for  an  order  to  sell  it, 
but  it  has  not  been  granted  him  to  try  experiments  and  involve 
the  estate  in  protracted  and  expensive  litigation,  under  the  pre- 
text of  removing  an  incumbrance  on  the  estate,  with  a  view  to 
a  better  price  when  he  shall  offer  it  for  sale  under  an  order  of 
the  court.  He  must  take  the  estate  as  he  finds  it,  and,  if  incum 
bered,  his  plain  duty  is  to  sell  it  subject  to  the  incumbrance. 
By  so  doing,  he  discharges  his  whole  duty,  and  for  the  conse- 
quences, he  himself  acting  fairly  and  according  to  law,  is  in  no 
wise  responsible. 

By  section  forty-six  of  this  same  chapter  the  estate,  both  real 
and  personal,  of  an  intestate,  descends  to  his  children  if  he  has 
any,  or  to  his  heirs  whoever  they  may  be.  They  alone,  as 
representatives  of  the  deceased,  can  bring  suits  regarding  the 
title  to  land — can  remove  a  cloud,  or  any  incumbrance  upon  it, 
by  taking  the  proper  steps.  They  alone  have  full  power  and 
control  over  it.     Walbridge  v.  Day  et  al.,  31  111.  379. 

As  was  said  by  this  court,  in  the  case  of  Smith  et  al.  v.  Mc- 
Connel  et  al.,  17  111.  135,  the  lands  of  one  dying  intestate  descend 
to  the  heir,  and,  although  it  is  subject  to  the  payment  of  debts, 
and  may  afterward  be  divested  by  decree  and  sale  of  the 
administrator,  the  heir  is  nevertheless  owner,  and  entitled  to 
the  rents  and  profits  in  the  mean  time.  The  administrator 
therefore  takes  neither  estate,  title  nor  interest  in  the  realty — he 
takes  simply  a  power,  and  nothing  more.  As  the  court  in  that 
case  said,  we  say  in  this — no  argument  supported  by  analogy  to 
settled  principles,  and  no  authority  or  decision  has  been  shown 
which  would  enable  an  administrator  to  support  any  possessory 
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or  real  action  in  law  or  equity,  for  the  recovery  or  maintenance 
of  possession  or  title,  or  to  clear  up  and  vindicate  title  beclouded 
by  adverse  or  pretended  claims.  The  court  concludes  by  say- 
ing, however  beneficial  to  an  estate  such  a  power  might  be,  by 
preventing  sacrifices  at  sales,  that  an  administrator's  rights 
and  powers  in  this  respect  were  no  broader  than  his  duties,  and 
they  were  limited  to  the  sale  of  the  title  and  estate  of  the 
intestate,  and  the  due  administration  of  the  proceeds.     Id.  142. 

The  power  to  interfere  to  remove  a  supposed  incumbrance 
or  cloud  upon  the  title  to  real  estate  which  an  administrator 
may  embrace  in  his  inventory  being  denied  him,  so  it  has 
been  held  by  this  court  that  he  has  no  power  nor  is  he  bound 
to  protect  the  real  estate  in  any  manner,  not  even  to  the  extent 
of  paying  the  taxes  assessed  against  it.  The  law  does  not 
authorize  him  to  do  even  this,  for,  as  to  this  and  all  else  per- 
taining to  the  realty,  it  is  in  all  and  every  respect  under  the 
control  of  the  heir.     Stone  et  al.  v.  Wood,  15  111.  177. 

If  it  be  desirable  to  expose  this  property  so  mortgaged,  as 
charged  in  the  bill  of  complaint,  to  sale,  for  the  payment  of 
debts,  the  course  to  pursue  is  clearly  intimated  in  the  case  of 
Smith  v.  McConnel,  above  cited.  The  administrator  should 
obtain  an  order  to  sell  it,  and,  to  prevent  the  anticipated  sacri- 
fice, the  heir  might  enjoin  the  sale  until  he  could  make  an 
effort  to  set  aside  the  mortgage.  We  see  no  other  course,  as 
the  law  now  stands,  which  could  be  adopted  to  prevent  the 
disastrous  consequences  resulting  from  a  sale  of  property  mort- 
gaged to  its  full  value,  and  the  mortgage  alleged  to  be  invalid. 
We  are  well  satisfied  the  administrator  has  no  standing  in  this 
court,  on  the  right  he  asserts. 

Upon  the  other  point  we  refrain  from  expressing  any  opinion, 
as  the  merits  of  the  controversy  may  possibly  be  tried  again,  in 
the  name  of  a  proper  complainant,  in  some  form.  If  so,  we 
would  suggest  the  question  of  insanity  or  unsoundness  of  mind 
should  be  submitted  to  a  jury. 

For  the  reasons  given,  we  affirm  the  decree  dismissing  the 
bill. 

Decree  affirmed. 
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Harman  Brown 

v. 

The  People  of  the  State  of  Illinois. 

1.  Justifiable  homicide — defending  one's  habitation.  A  party  indicted  for 
manslaughter,  was  warned  that  the  deceased  and  two  others  were  coming  to 
attack  him,  and  when  they  did  come,  and  in  the  night-time,  they  broke  in 
the  door  and  window  of  the  defendant's  habitation,  and,  while  in  the  act,  the 
prisoner,  then  in  his  own  house,  struck  the  deceased  a  blow  with  a  poker,  from 
which  he  died  the  next  day.  This  was  a  clear  case  of  justifiable  homicide. 
The  defendant  had  a  right  to  defend  his  habitation. 

2.  Same  —  of  the  effect  of  subsequent  expressions  of  defendant.  Subsequent 
expressions  of  the  defendant  that  he  did  not  regret  the  act  of  killing,  while 
they  may  be  improper,  are  not  criminal.  So  long  as  the  law  justifies,  he  need 
have  no  other  regret  than  that  which  naturally  results  to  every  one  who  may 
be  under  the  necessity  of  taking  human  life. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Gillespie  &  Metoalf,  for  the  plaintiff  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  Madison 
county  for  manslaughter.  The  defendant  was  found  guilty,  a 
motion  for  a  new  trial  was  denied,  and  he  was  sentenced  to 
imprisonment  in  the  penitentiary  for  one  year. 

To  reverse  this  judgment  the  prisoner  prosecutes  this  writ  oi 
error,  and  assigns  for  error,  overruling  the  motion  for  a  new 
trial.  All  the  evidence  is  preserved  in  the  record,  and  we  have 
never  seen  a  case  of  homicide  more  justifiable  than  this,  on  the 
evidence. 

The  defendant  was  warned  that  the  deceased,  his  brother 
and  Burnet  were  coming,  and  when  they  did  come,  and  in  the 
night-time,  they  broke  in  the  door  and  window,  and,  while  in 
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the  act,  the  prisoner,  then  in  his  own  house,  struck  the  deceased 
a  blow  with  a  poker,  from  which  he  did  not  recover,  but  died 
the  next  day. 

The  prisoner  had  a  right  to  defend  his  habitation.  The 
thirty-second  section  of  the  Criminal  Code  defines  justifiable 
homicide  to  be  "the  killing  of  a  human  being  in  necessary 
self-defense,  or  in  the  defense  of  habitation,  property  or  person 
against  one  who  manifestly  intends,  or  endeavors  by  violence 
or  surprise,  to  commit  a  known  felony,  such  as  murder,  rape, 
robbery,  burglary  and  the  like,  either  upon  person  or  property, 
or  against  any  person  or  persons  who  manifestly  intend  and 
endeavor  in  a  violent,  riotous  or  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of  assaulting  or  offer- 
ing personal  violence  to  any  person  dwelling  or  being  therein." 

These  elements  appear  by  the  testimony,  and  the  conduct  of 

the  deceased  and  of  his  accomplices  was  well  calculated  to 

alarm  the  prisoner  and  put  him  on  the  defensive.     The  whole 

case  shows  a  most  wanton,  riotous  and  violent  attack  upon  the 

habitation  of  a   person   in  the   peace  of  the   people,  seldom 

exhibited  in  a  court  of  justice,  and  it  is  not  surprising,  the 

defendant,  when  speaking  of  the  occurence  afterward,  should 

not  have  regretted  the  act.     His  language  on  the  occasion  was 

certainly  improper,  but  not  criminal.      So  long   as   the   law 

justifies  the  act,  he  need  have  no  other  regret  than  that  which 

naturally  results  to  every  one  who  may  be  under  the  dire 

necessity  of  taking  human  life.     We  are  satisfied  a  new  trial 

should  have  been  granted.     This  view  renders  it  unnecessary  to 

consider  the  other  point  made  by  plaintiff  in  error,  as  to  the 

misconduct  of  the  officer  having  charge  of  the  jury  and  the 

affidavits  of  the  jurors  made  to  substantiate  the  charge.     For 

refusing  a  new  trial,  the  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Willis  Stone 
v. 
Coleman  Smoot. 

1.  Cross-bill — when  necessary.  Affirmative  relief  cannot  be  granted  to  a 
defendant  in  chancery,  except  upon  a  cross-bill  filed  for  that  purpose.  Where 
the  defendant  simply  files  his  answer,  upon  a  dismissal  of  the  original  bill  no 
further  decree  can  be  entered  except  for  the  costs. 

2.  So  where  a  party  exhibited  his  bill  in  chancery  to  enjoin  the  prosecution 
of  an  action  of  ejectment  which  had  been  commenced  against  him,  and  the 
defendant  only  answered  the  bill,  without  filing  a  cross-bill,  it  was  held  to  be 
error,  on  dismissing  the  original  bill,  to  decree  that  the  complainant  should 
surrender  the  premises  to  the  defendant,  for  the  reason,  among  others,  that 
such  specific  relief  could  not  be  granted  to  the  defendant,  except  upon  cross- 
bill. 

3.  Notice  to  creditors  of  a  sale  of  the  land  of  the  debtor  —  what  constitutes.  A 
vendor  of  land  executed  a  title  bond  to  his  vendee,  but  the  bond  remained 
unrecorded  and  the  vendor  retained  possession  until  a  judgment  was  obtained 
against  him  by  one  of  his  creditors.  On  the  day  after  the  service  of  the  sum- 
mons in  the  suit  in  which  the  judgment  was  recovered,  which  was  subsequent 
to  the  sale  of  the  land,  the  vendor  informed  the  creditor  of  the  sale,  and  told 
him  who  was  the  purchaser,  offering  to  pay  him  his  debt  in  notes,  among  them 
one  of  those  given  for  a  part  of  the  purchase-money  of  the  land,  which  was 
refused.  This  information  to  the  creditor  was  held  to  be  such  notice  to  him 
of  the  sale  of  the  land  as  would  protect  the  prior  purchaser  against  any  title 
which  the  creditor  could  acquire  under  his  judgment  subsequently  recovered 
against  the  vendor. 

Writ  of  Error  to  the  Circuit  Court  of  Menard  county ;  the 
Hon.  James  Harriott,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below  by 
Willis  Stone  against  Coleman  Smoot,  for  the  purpose  of  enjoin- 
ing the  further  prosecution  of  an  action  of  ejectment  com- 
menced by  the  latter  against  the  former. 

The  defendant  answered  the  bill,  a  replication  was  filed,  and, 
on  the  hearing,  the  bill  was  dismissed  and  a  decree  entered 
requiring  the  complainant  to  surrender  the  premises  to  the 
defendant. 

The  complainant  thereupon  sued  out  this  writ  of  error. 
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The  facts  of  the  case,  as  developed  by  the  pleadings  and 
proofs,  will  be  found  in  the  opinion  of  the  Court. 

Mr.  William  H.  Herndon,  for  the  plaintiff  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  from  the  pleadings  and  evidence  in  this  case  that 
the  land  in  controversy  was  sold  by  Baker  to  plaintiff  in  error 
on  the  fifth  day  of  May,  1857 ;  and  a  bond  was  given  for  a 
conveyance,  on  the  payment  of  the  purchase-money.  The  con- 
sideration for  the  sale  of  the  land  was  three  thousand  dollars, 
of  which  sum  two  thousand  two  hundred  and  three  dollars  was 
paid  at  the  time ;  and  the  remainder  was  to  be  paid  in  two 
equal  installments ;  one  on  the  25th  of  December,  1858,  and 
the  other  on  the  25th  of  December,  1859.  The  remaining  por- 
tion of  the  purchase-money  was  paid,  and  Baker  executed  a 
deed  to  plaintiff  in  error,  on  the  28th  day  of  November,  1862. 
That  Baker  was  indebted  to  defendant  in  error,  and  on  the  18th 
day  of  May,  1857,  he  recovered  several  judgments  against  Baker 
and  other  persons  jointly  sued  with  him,  in  the  Menard  Circuit 
Court.  Executions  were  afterward  issued  on  these  judgments, 
and  the  lands  in  controversy  were  sold  by  the  sheriff,  and 
defendant  in  error  became  the  purchaser.  The  land  not  having 
been  redeemed,  he  received  a  sheriff's  deed  for  the  same. 

It  also  appears,  that  at  the  time  these  judgments  were  recov- 
ered, Baker  still  remained  in  possession  of  the  premises.  Nor 
was  the  title  bond  given  by  Baker  to  plaintiff  in  error,  at  that 
time,  recorded.  But  it  does  appear  that  when  the  sheriff  served 
Baker  with  process,  he  informed  the  sheriff  that  he  had  sold 
the  land  to  plaintiff  in  error.  That  on  the  next  day  Baker 
saw  defendant  in  error,  and  informed  him  of  the  sale,  and 
offered  to  pay  him  if  he  would  receive  promissory  notes,  among 
which  he  offered  him  one  of  the  notes  on  plaintiff  in  error,  but 
they  were  refused. 
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After  receiving  liis  deed  from  the  sheriff,  defendant  in  error 
instituted  an  action  of  ejectment,  for  the  recovery  of  the  lands. 
To  restrain  a  recovery  in  that  suit  this  bill  was  filed.  A 
temporary  injunction  was  granted,  but,  on  the  final  hearing, 
the  court  below  dissolved  the  injunction,  dismissed  the  bill, 
and  rendered  a  decree  that  plaintiff  in  error  surrender  posses- 
sion of  the  premises  to  defendant  in  error.  To  reverse  that 
decree,  plaintiff  below  prosecutes  this  writ  of  error. 

When  the  court  below  dismissed  the  bill,  the  case  was  at  an 
end  in  that  court.  The  defendant  only  having  answered  the 
bill,  and  failing  to  file  a  cross-bill,  it  was  manifestly  wrong  to 
decree  specific  relief  to  the  defendant.  When  the  bill  was  dis- 
missed nothing  remained  upon  which  the  court  could  act 
except  to  render  a  decree  for  costs.  A  decree  requiring  com- 
plainant to  surrender  possession,  was,  in  the  absence  of  a  cross- 
bill, no  more  authorized  than  to  have  rendered  such  a  decree 
on  a  motion  entered  by  defendant  for  such  relief.  This  being 
affirmative  relief,  it  could  not  have  been  properly  granted 
except  on  a  bill  filed  for  the  purpose  of  obtaining  it,  either  as 
an  original  or  as  a  cross-bill.  This  decree  must  therefore  be 
reversed. 

We  will,  however,  as  the  case  must  be  remanded,  consider 
the  principal  question  discussed  on  the  hearing.  Did  defend- 
ant in  error  have  such  notice  as  protected  plaintiff  in  error 
from  his  sale  under  the  execution  against  Baker?  The  bill 
waives  an  answer  under  oath,  and  hence  it  required  but  the 
evidence  of  one  witness  to  overcome  the  denials  contained  in 
the  answer.  Baker  was  released  from  any  interest  he  might 
have  had  in  the  event  of  the  suit,  and  was  examined  as  a  wit- 
ness, and  we  shall  regard  his  evidence  as  competent.  Does, 
then,  the  information  which  he  imparted  to  defendant  in  error 
the  day  after  he  was  served  with  the  summons  amount  to  notice, 
or  was  it  sufficient  to  put  him  on  inquiry  ?  We  think  it  was. 
The  day  after  he  was  served  he  saw  defendant  in  error,  and 
informed  him  that  he  had  sold  to  plaintiff  in  error.  Not  only 
so,  but  offered  to  pay  him  one  of  the  notes  given  by  plaintiff 
in  error  on  the  purchase  of  the  land.     This  seems  to  be  clear, 
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explicit  and  definite  notice  of  the  sale ;  as  full,  perhaps,  as  if  he 
had  seen  the  bond  on  record  in  the  proper  office.  If  not  dis- 
posed to  credit  the  statements  of  Baker,  and  that  the  note  was 
for  the  purchase-money,  he  only  had  to  call  upon  the  plaintiff 
in  error  to  have  seen  the  original  bond  itself. 

But  if  it  was  conceded  that  this  was  not  notice,  it  must  be 
admitted  that  it  was  sufficient  to  put  defendant  on  inquiry 
which  must,  if  followed  up,  have  led  to  positive  and  indis- 
putable evidence  of  the  sale.  It  notified  him  of  the  sale,  and 
pointed  out  the  source  from  which  unequivocal  evidence  of  the 
fact  of  the  sale  could  be  had.  Nor  do  we  believe  he  would 
have  failed  to  make  the  necessary  inquiry,  had  he  believed  that 
he  must  have  lost  his  debt  if  it  proved  to  be  true  that  the 
sale  had  been  made,  and  that  his  only  means  of  saving  his 
debt  depended  upon  learning  whether  the  sale  had  been  made. 
A  party  has  no  right  to  shut  his  eyes  to  all  information  coming 
to  his  knowledge,  but  when  informed  of  facts  which  tend  to 
show  that  others  have  acquired  rights  to  property  which  he  is 
seeking  to  incumber,  he  must  institute  inquiry  to  ascertain  its 
truth,  or  sustain  the  loss  occasioned  by  failing  to  act  upon  the 
notice.  We  think,  in  this  case,  that  there  was  such  notice  as 
will  prevent  defendant  in  error  from  asserting  his  claim  to 
title  under  the  sheriff's  deed.  Whatever  rights  he  may  have 
acquired  were  subordinate  to  the'  purchase  of  the  land  by 
plaintiff  in  error,  and  having  had  notice  of  his  purchase  before 
the  lien  of  the  judgments  attached,  it  would  be  inequitable 
and  unjust  to  permit  defendant  in  error  to  hold  the  land. 
The  court  below,  therefore,  erred  in  dismissing  the  complain- 
ant's bill  and  in  refusing  to  make  the  injunction  perpetual. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Narcisse  Rivard  et  al. 

v. 
Hiram  Walker  et  al. 

1.  Deed — what  amounts  to  a  delivery  of  between  adults.  A  mere  formal  deliv- 
ery of  a  deed  is  not  required,  even  between  adults.  It  is  only  necessary  that 
the  grantor  should  part  with  the  control  of  the  deed,  and  do  so  with  a  view  of 
passing  the  title.  The  delivery  may  be  to  the  grantee,  or  to  a  stranger,  for  his 
use,  and  his  acceptance  will  be  presumed,  from  the  fact  that  the  deed  is  for 
his  benefit. 

2.  Same — as  to  infant  grantees.  As  to  the  delivery  of  a  deed  to  infants,  a 
greater  presumption  is  indulged,  in  their  behalf,  than  as  to  adults,  from  the 
fact  of  their  incapacity  to  manifest  directly  their  acceptance  of  the  deed. 

3.  A  made  and  executed  a  deed  of  certain  premises  to  his  minor  children, 
to  prevent  the  same  from  being  squandered  by  his  then  wife,  and  had  the  same 
recorded.  Afterward  the  wife  obtained  a  divorce,  whereupon  A  filed  a  bill  to 
set  aside  the  deed  made  to  the  children,  on  the  ground  that  there  had  been  no 
delivery  to  the  grantees,  and  that  the  motive  for  executing  the  deed  had  ceased 
to  exist.     Held  : 

1.  That,  it  appearing  from  the  averments  in  the  bill  that  A  intended 
to  part  with  the  title  to  the  land  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  spendthrift  wife,  and  secure  it  for  the  benefit  of  his  children, 
which  objects  would  not  have  been  accomplished  had  A  not  intended  that 
the  deed  should  take  immediate  effect,  such  intention  was  evidenced  and 
consummated  by  delivering  the  deed  to  the  magistrate,  without  any  res- 
ervation, and  directing  him  to  record  it ;  and  this,  in  behalf  of  infant 
grantees,  will  be  regarded  as  an  absolute  delivery  for  their  benefit. 

2.  The  fact  that  A,  after  the  deed  was  recorded,  told  the  recorder  not 
to  deliver  the  deed  to  any  one  but  himself,  except  in  event  of  his  death, 
when  he  should  deliver  it  to  the  grantees,  does  not  relieve  A  from  the 
effect  of  such  absolute  delivery. 

3.  A,  by  directing  the  deed  to  be  recorded,  and  by  its  record,  assured 
the  public  that  he  had  transferred  the  title  to  his  children,  and  cannot- 
be  permitted  to  resume  it  at  pleasure  because  he  may  have  afterward 
regretted  the  act. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  County ; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 


414  Rivard  et  al.  v.  Walker  et  al.  [Jan.  T., 


Opinion  of  the  Court. 


Mr.  W.  H.  Herndon,  for  the  plaintiffs  in  error. 

Mr.  James  0.  Conkling,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  June  Term,  1853,  of  the  Sangamon  Circuit  Court, 
one  John  T.  Sinclair  filed  his  bill  in  chancery,  setting  forth 
that  on  the  5th  of  November,  1851,  in  consequence  of  certain 
domestic  difficulties,  and  to  prevent  his  property  from  being 
squandered  by  his  then  wife,  he  had  made  a  deed  of  certain 
real  estate  to  his  children  of  a  former  marriage,  and  had  caused 
the  deed  to  be  recorded,  but  had  never  delivered  it  to  the 
grantees  or  to  any  person  for  their  use;  that  his  wife  had 
shortly  before  the  filing  of  said  bill  procured  a  divorce ;  that 
his  original  motive  for  executing  said  deed  had  therefore  ceased 
to  exist,  and  praying  that  the  deed  might  be  set  aside  as  a 
cloud  upon  his  title.  The  grantees  in  the  deed,  who  were  then 
infants,  were  made  defendants.  The  case  was  referred  to  a 
master,  who  took  testimony  and  reported  it  to  the  court,  and 
thereupon  a  decree  was  pronounced  canceling  the  deed.  The 
defendants,  having  attained  their  majority,  now  bring  the  record 
to  this  court,  and  ask  a  reversal  of  this  decree. 

The  testimony  reported  by  the  master,  so  far  from  showing 
that  the  deed  was  not  delivered,  in  our  opinion,  clearly  shows 
that  it  was.  The  magistrate  before  whom  it  was  acknowledged 
swears  that  Sinclair  left  the  deed  with  him  on  the  same  day  it 
was  acknowledged,  with  directions  to  leave  it  at  the  recorder's 
office  for  record,  and  the  witness  did  so  leave  it.  The  recorder 
testifies  that  he  received  it  from  the  magistrate  and  recorded  it, 
and  when  Sinclair  called  to  pay  him  his  recording  fee  he  told 
witness  not  to  deliver  the  deed  to  any  one  but  himself  except 
in  the  event  of  his  death,  when  it  was  to  be  delivered  to  the 
grantees.  This  is  all  the  testimony  in  the  record  upon  this 
point. 

A  merely  formal  delivery  of  a  deed  is  not  required,  even  as 
between  adults.  It  is  only  necessary  that  the  grantor  should 
part  with  the  control  of  the  deed,  and  do  so  with  a  view  of 
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passing  the  title  of  the  land.  He  may  deliver  the  deed  to  the 
grantee  or  to  a  stranger  for  his  use,  and  his  acceptance  will  be 
presumed  from  the  fact  that  the  deed  is  for  his  benefit.  This 
is  the  law  in  behalf  of  adults,  and  a  much  larger  presumption  is 
indulged  in  regard  to  infants,  from  their  incapacity  to  manifest 
directly  their  acceptance  of  a  deed.  In  the  case  of  Bryan  v. 
Wash,  2  Gilm.  568,  this  court  says,  in  regard  to  deeds  made 
for  the  benefit  of  infants,  "the  presumption  of  law  is  in  favor 
of  their  delivery,  and  the  burden  of  proof  is  on  the  grantor  to 
show  clearly  that  there  was  no  delivery ;  "  and  various  English 
and  American  cases  are  cited  in  support  of  the  rule.  So,  also, 
in  Masterson  v.  Cheek,  23  111.  77,  the  court  says,  "the  law  pre- 
sumes much  more  in  favor  of  the  delivery  of  deeds  in  the  case 
of  voluntary  settlements,  especially  when  made  to  infants,  than 
it  does  between  parties  of  full  age  in  ordinary  cases  of  bargain 
and  sale."  These  cases  were  substantially  like  the  one  at  bar, 
and  in  both  the  court  held  the  delivery  in  favor  of  the  infant 
sufficient,  although  hardly  as  clearly  shown,  as  in  the  case 
before  us.  For  in  this  case,  the  bill  shows  upon  its  face  that 
the  complainant  intended  to  part  with  the  title  to  his  lands 
for  the  purpose  of  placing  them  where  they  would  be  beyond 
the  reach  of  debts  contracted  by  his  spendthrift  wife  and 
secured  for  the  benefit  of  his  children.  Both  of  these  objects 
are  avowed  in  the  bill,  and  yet  they  would  not  have  been 
accomplished  if  the  deed,  which  was  made  upon  a  consideration 
of  one  dollar  and  natural  love  and  affection,  had  not  been 
intended  to  take  immediate  effect.  Such  being  the  intention 
of  the  grantor,  he  evidenced  and  consummated  it  by  delivering 
the  deed  to  the  magistrate  without  any  species  of  reservation, 
and  directing  him  to  have  it  recorded.  This,  in  behalf  of 
infant  grantees,  and  when  explained,  as  it  is  by  the  averments 
in  the  bill,  will  be  regarded  as  an  absolute  delivery  for  the 
benefit  of  the  infants,  and  the  fact  that  the  grantor  afterward 
manifested  to  the  recorder  an  intent  not  to  part  with  all  con- 
trol over  the  deed,  cannot  relieve  him  from  the  effect  of  such 
absolute  delivery.  By  directing  the  deed  to  be  recorded,  and 
by  its  record,  he  gave  to  the  public  the  most  solemn  assurances 
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in  his  power  that  he  had  transferred  his  title  to  his  children, 
and  he  cannot  be  permitted  to  resume  it  at  pleasure,  because 
he  may  have  afterward  inclined  to  regret  his  act. 

The  decree  is  not  sustained  by  the  evidence,  and  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 

Note  by  the  Reporter. — See  Rivard  v.   Gardner,  ante  125,  for  another 
branch  of  this  case. 


John  B.  Bowman 

v. 
Andrew  Wettig. 

1.  A  TOWN  FLAT — not  a  necessary  muniment  of  title — -parol  evidence  to  establish 
the  locality  of  land.  A  party  may  establish  title  to  the  premises  described  in  his 
deed  as  a  town  lot,  although  no  plat  has  ever  been  made  and  recorded.  He  is 
not  to  be  prejudiced  by  such  an  omission  of  his  grantor,  if  he  can  give  locality 
to  the  premises,  and  this  may  be  established  by  other  satisfactory  proof. 

2.  Parties  owning  lands  in  common,  have  the  right  to  divide  it  into  town  lots, 
and  number  them,  even  if  they  fail  to  make  a  public  record  of  it.  For  their 
own  convenience,  they  may  divide  and  subdivide  it  and  give  a  name  to  the 
subdivisions ;  and  each  take  such  specified  number  as  may  be  mutually  agreed 
upon. 

3.  Notice — to  produce  original  papers — when  necessary.  The  general  rule  is, 
that  a  party  will  not  be  allowed  to  give  parol  evidence  of  the  contents  of  a 
written  instrument,  unless  he  has  given  the  opposite  party  notice  to  produce 
the  original. 

4.  But  this  rule  has  no  application  to  recorded  deeds.  A  certified  copy  from 
the  record  can  be  used,  on  the  proper  preliminary  proof  being  made,  without 
notice  to  the  opposite  party  to  produce  the  original. 

5.  SECONDARY  EVIDENCE — preliminary  proof  required  to  admit  a  certified  copy 
of  a  recorded  deed.  A  plaintiff  in  ejectment,  as  a  basis  for  the  introduction  of  a 
certified  copy  of  a  recorded  deed,  made  oath  that  he  was  not  in  possession  of 
the  original,  that  he  had  searched  for  it  unsuccessfully,  and  could  not  produce 
It.  To  this  preliminary  proof  no  objection  was  made,  and  it  was,  therefore, 
held  sufficient,  and  brought  the  case  within  the  amendatory  act  of  1861,  on 
that  subject. 

6.  Acknowledgment  op  deeds — out  of  this  State,  under  act  of  1819.  Under 
the  act  of  1819,  the  clerk  of  any  court  of  record  was  authorized  to  take  the 
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acknowledgment  of  a  deed  for  lands  lying  in  this  State,  lie  certifying  the  fact, 
under  his  seal  of  office. 

7.  So,  where  a  deed  for  lands  lying  in  this  State  was  acknowledged  in  May 
1821,  before  the  clerk  of  a  Circuit  Court  in  the  State  of  Missouri,  his  certificate 
in  proper  form,  of  that  fact,  under  his  seal  of  office,  was  held  sufficient  under 
that  act. 

8.  Same,  under  the  acts  of  1822  and  1847.  Under  the  act  of  1822,  if  a  deed 
for  land  in  this  State  is  executed  and  acknowledged  in  another  State  in  con- 
formity to  the  laws  of  the  State  where  made,  it  can  be  recorded,  and  used  in 
evidence  in  the  courts  of  this  State,  and  a  similar  provision  is  found  in  the  act 
of  1847. 

9.  Same — of  the  certificate  of  conformity.  Since  the  act  of  1851,  the  certificate 
of  conformity  required  by  the  sixteenth  section  of  chapter  twenty-four  of  the 
Revised  Statutes  need  not  be  recorded,  nor  is  it  material  at  what  time  it  wai 
made. 

10.  Possession  of  a  part  of  a  tract  of  land  claiming  the  whole.  A  title  to  land 
may  be  proved  in  this  State  by  showing  possession  of  a  part  of  the  land  under 
a  deed  which  includes  more  land,  with  claim  of  ownership  to  the  whole,  and 
such  a  title  is  good  against  all  persons  who  cannot  show  a  title  from  the  United 
States,  or  from  some  one  having  a  prior  possession,  and  that  the  one  claiming 
under  the  oldest  possession  under  paper  color  of  title  has  the  best  right. 

11.  Same — required  duration  of  such  possession.  To  show  a  foundation  by  pos- 
session of  a  part  with  a  deed  for  the  whole  coupled  with  it,  it  is  not  necessary 
to  show  such  possession  lasted  twenty  years. 

12.  So  possession  of  a  part,  claiming  the  whole,  under  a  deed  for  the  whole 
from  a  prior  possessor,  though  short  of  twenty  years,  is  at  least  prima  facie  evi 
dence  of  title  to  the  whole  tract,  as  against  a  mere  intruder  or  trespasser  show- 
ing no  paper  title. 

13.  Same  rule  applied  to  town  lots.  And  this  principle  applies  to  a  party  who 
is  in  actual  possession  of  one  only  of  several  town  lots. 

14.  Tax  deed — within  what  time  the  purchaser  is  entitled  thereto.  A  purchaser 
of  land  at  a  tax  sale  is  not  entitled  to  a  deed  until  the  expiration  of  two  years 
from  the  sale,  the  owner  being  allowed  that  time  within  which  to  redeem. 

15.  Color  of  title — of  the  good  faith  required.  A  party  holding  a  certifi- 
cate of  purchase  of  land  under  a  tax  sale,  who  accepts  a  deed  therefor  before 
the  two  years  allowed  for  redemption  expire,  knows  that  he  is  not  entitled  to 
it,  and  cannot  be  considered  as  acquiring  the  color  of  title  which  such  deed,  if 
he  was  entitled  to  it,  would  give  him,  in  good  faith,  within  the  meaning  of  the 
first  or  second  section  of  the  act  of  1839. 

16.  When  a  deed  on  its  face  discloses  the  fact  that  it  is  illegal ;  that  it  is 
executed  in  defiance  of  the  law,  the  law  will  presume  bad  faith,  while  the  pre- 
sumption will  be  in  favor  of  good  faith  until  rebutted,  when  the  deed  is 
not  prohibited  by  law,  and  purports  to  convey  title. 

27— 39th  III. 
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17.  But  a  purchaser  from  the  grantee  in  a  tax  deed,  which  was  executed 
before  the  expiration  of  two  years  from  the  sale,  would  not  he  held  to  notice 
of  the  illegality  appearing  on  its  face. 

18.  Nor,  if  a  tax  deed  is  executed  after  the  expiration  of  the  time  of 
redemption,  would  it  be  vitiated  as  color  of  title  by  defects  in  the  proceedings 
which  would  vitiate  it  as  paramount  title. 

19.  Practice — time  for  offering  instructions.  Under  a  rule  of  court,  requiring 
instructions  to  be  presented  before  the  argument  to  the  jury  had  closed, 
instructions  were  offered  before  the  plaintiff  had  closed  his  argument,  but  the 
court  declined  to  receive  and  act  upon  them.  Held,  That  if  the  instructions 
were  proper  they  should  have  been  given,  and  for  the  refusal  to  give  them  the 
judgment  ought  to  be  reversed. 

20.  Description  op  land  in  a  deed — of  the  certainty  required.  A  deed 
purported  to  convey  "  the  following  lots,  tracts  or  parcels  of  land,  lying  and 
being  in  the  county  of  St.  Clair  and  State  of  Illinois,  being  lots  in  blocks  one, 
two,"  etc.,  to  "  twenty-nine,  in  Illinoistown,  also  in  surveys  one  hundred  and 
seventeen,"  etc.,  to  "  one  hundred  and  twenty-seven  of  the  common  fields  of 
Cahokia,  in  St.  Clair  county,  State  of  Illinois,  whether  the  same  have  been  laid 
off  into  town  lots,  or  otherwise."  The  description  of  the  property  intended  to 
be  conveyed  was  sufficiently  certain.  Conveying  "  lots  "  in  certain  blocks,  if 
there  be  more  than  one  to  convey,  would  seem  to  carry  all  the  lots  in  the 
block.  But,  if  this  were  not  so,  there  is  no  uncertainty  in  the  description  of 
the  surveys,  and  the  lots,  being  shown  to  be  within  any  of  the  surveys,  would 
pass  by  the  deed. 

21.  A  description  of  land  in  a  deed  may  be  made  sufficiently  certain,  if  not 
bo  of  itself,  by  reference  to  other  deeds  in  which  it  is  sufficient. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  G.  Koerner,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  in  the  Circuit  Court  of  St. 
Clair  county,  brought  by  John  B.  Bowman  against  Andrew 
Wettig,  to  recover  the  possession  of  lot  one  in  block  twenty-one, 
in  Illinoistown  in  that  county. 

The  cause  was  tried  by  a  jury  under  the  general  issue,  and 
a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  a  judgment  entered  on  the  verdict  and  a 
writ  of  possession  awarded. 
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From  this  judgment  the  defendant  appeals  to  this  court,  and 
assigns  as  error,  that  the  court  admitted  improper  evidence  for 
the  plaintiff,  bj  admitting  all  the  different  papers  and  title 
papers  to  be  read  in  evidence  against  the  objections  of  the 
defendant ;  that  secondary  evidence  was  admitted  without 
proper  preliminary  proof  and  notice ;  that  the  deed  from  the 
sheriff  to  the  defendant  was  improperly  excluded  by  the  court ; 
that  the  court  refused  to  give  to  the  jury  the  defendant's 
instructions ;  the  court  refused  a  new  trial,  the  verdict  being 
against  the  law  and  the  evidence ;  and  for  other  errors  not 
specially  assigned. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff,  to 
maintain  the  issue  on  his  part,  offered  in  evidence  a  book  pur- 
porting to  be  a  record  of  the  plat  of  Illinoistown,  to  the 
reception  of  which  the  defendant  objected.  The  court  over- 
ruled the  objection  and  admitted  the  record  in  evidence.  On 
this  ruling  the  appellant  makes  his  first  point.  He  insists  that 
the  record  book  should  not  have  been  admitted  for  the  reason 
that  the  law  then  in  existence  did  not  allow  such  a  paper  to  be 
recorded. 

In  the  declaration,  the  premises  in  controversy  are  described 
as  "  lot  one  in  block  twenty-one  in  the  town  of  Illinois,  reference 
being  had  to  the  plat  of  said  town  as  laid  out  and  caused  to  be 
recorded  by  John  McKnight  and  Thomas  Brady,  in  book  C, 
pages  314  and  315,  of  the  records  in  the  recorder's  office,  in  and 
for  said  county  of  St.  Clair."  This  record  was  the  evidence 
offered  by  the  plaintiff,  and  was  made  on  the  14th  day  of  May, 
1818. 

The  appellant  insists  that  the  plat  was  not  authenticated  oi 
acknowledged,  and  that  it  was  irrelevant  to  the  issue. 

The  record  shows,  in  addition  to  the  recorded  plat,  that  the 
plaintiff  introduced  a  witness,  J.  N.  Piggot,  who  testified  that 
prior  to  1816,  one  Etienne  Pensonneau  claimed  a  tract  of  land 
opposite  the  city  of  St.  Louis  on  Cahokia  creek  or  river  L'abbe, 
some  ten  arpents  in  front  and  running  back  to  the  bluffs ;  that 
he  had  built  some  houses  on  the  tract  opposite  St.  Louis ; 
that  at  that  time,  the  United  States  authorities  had  not  sur- 
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veyed  the  land  ;  that  the  tract  was  made  up  of  French  arpent 
claims  in  the  Cahokia  common  field ;  that  the  boundaries  of 
these  claims  were  distinctly  marked  by  stones,  some  of  which 
were  still  visible ;  when  these  claims  were  surveyed  by  the 
United  States  the  surveys  were  numbered,  and  those  included 
in  Pensonneau 's  claim  were  surveys  117,  118,  119,  120,  121, 
122,  123,  124  and  125  ;  Pensonneau  sold  this  tract  made  up  of 
these  surveys  to  McKnight  and  Brady,  and  they  laid  out  upon 
it  the  town  of  Illinois,  and  built  on  some  of  the  lots  and  sold 
other  lots  afterward,  claiming  title ;  they  never  resided  on  the 
land  but  were  merchants  in  St.  Louis ;  they  built  a  mill  on 
the  tract  but  not  in  the  "  town  tract ; "  the  buildings  erected  by 
Pensonneau  were  not  on  the  survey  on  which  the  lot  in  ques- 
tion was  located,  and  he  is  not  certain  whether  the  mill  built 
by  McKnight  and  Brady  was  on  the  same  survey  on  which  the 
lot  in  controversy  is,  but  believes  it  might  touch  a  part  of 
the  block  in  which  the  lot  is ;  that  defendant  was  in  possession 
of  the  lot ;  had  inclosed  it  with  a  fence ;  had  an  orchard  on  it, 
and  had  occupied  it  about  ten  years ;  the  plaintiff  also  offered 
in  evidence  a  certified  copy  of  a  recorded  deed  from  Etienne 
Pensonneau  and  wife  to  McKnight  and  Brady  for  all  that  cer- 
tain tract  or  quantity  of  land  lying  and  being  and  situated 
near  the  Mississippi  river  opposite  the  town  of  St.  Louis,  con- 
taining ten  acres  and  a  half  front  on  the  river  L'abbe,  and 
running  in  depth  fifty  acres,  being  a  north  and  south  course, 
that  is  to  say,  the  same  course  that  the  land  (lines)  of  the  com- 
mon field  of  Cahokia  run,  on  which  said  land  is  erected  a  brick 
house,  a  store  and  other  outhouses. 

The  witness,  Piggot,  testified  that  the  lot  in  controversy  was 
on  this  tract  of  land  and  was  a  part  thereof.  This  deed  was  also 
objected  to  by  the  defendant  for  uncertainty,  and  because  no 
proper  foundation  for  its  introduction  had  been  laid,  and  because 
it  was  not  properly  acknowledged  and  authenticated,  and  that 
no  notice  had  been  given  the  defendant  to  produce  the  original 
deed. 

To  account  for  the  absence  of  the  original  deed  the  plaintiff 
was  sworn  in  court,  and  testified  that  he  had  made  proper 
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search;  that  the  original  deed  was  not  in  his  possession,  and 
that  he  could  not  produce  it. 

It  will  be  observed  the  plaintiff  claimed  nothing  by  force  of 
the  town  plat.  The  plat  itself  was  not  a  necessary  muniment  of 
title.  A  party  may  establish  title  to  a  piece  of  ground  described 
in  his  deed  as  a  town  lot,  although  no  plat  has  ever  been  made 
and  recorded.  If  he  can  give  locality  to  the  premises,  he  is 
not  to  be  prejudiced  by  any  omission  of  his  grantor  to  comply 
with  the  requirements  of  the  statute  to  make  and  record  a  plat. 
The  various  provisions  of  the  statute  respecting  the  laying  out 
of  land  into  town  lots,  do  not  make  it  necessary  to  produce  the 
plat  in  every  controversy  concerning  the  title  to  a  town  lot. 
All  this  was  said  by  this  court  in  the  case  of  Manly  et  al.  v. 
Gibson,  13  111.  308,  and  has  direct  application  to  this  case. 

The  plaintiff  sought,  by  the  introduction  of  the  plat,  to 
locate  the  premises  in  controversy,  which  he  was  enabled  to  do 
by  connecting  it  with  the  testimony  of  Piggot.  It  matters 
not,  then,  whether  the  plat  was  or  not  improperly  admitted  to 
record.  Suppose  the  plaintiff,  on  the  trial,  had  made  a  plat  of 
the  Pensonneau  tract  and  of  the  town  of  Illinois  thereon,  and 
asked  the  witness  Piggot  if  the  lot  marked  on.  it  as  lot  one,  in 
block  twenty-one,  was  on  a  part  of  the  Pensonneau  tract? 
This  the  witness  could  do,  if  he  knew  the  location  of  the  Pen- 
sonneau claim.  Whether  the  premises  in  controversy  were 
included  within  that  claim,  was  purely  a  question  of  fact,  of 
which  any  one  knowing  the  fact  could  speak.  Any  evidence, 
therefore,  tending  to  solve  this  question  was  properly  admissi- 
ble. Manly  et  al.  v.  Gibson,  supra.  The  plat  then,  taken  in 
connection  with  the  testimony  of  Piggot,  went  to  identify  the 
premises,  and  was  properly  admitted  in  evidence. 

As  to  the  objection  made  to  the  certified  copy  of  the  record 
of  the  deed  from  Pensonneau  and  wife  to  McKnight  and  Brady, 
it  will  be  observed  the  plaintiff  made  oath  that  he  was  not  in 
possession  of  the  original,  that  he  had  searched  for  it  unsuc- 
cessfully, and  could  not  produce  it.  To  this  preliminary  proof 
no  objection  appears  to  have  been  ma^e  by  the  defendant,  and 
it  will,  therefore,  be  held  sufficient,  and  it  brings  the  case  within 
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the  act  of  the  General  Assembly,  entitled  "  An  act  to  amend 
chapter  24  of  the  Re  vised  Code  of  1845,  entitled c  Conveyances.' " 
Laws  of  1861,  p.  174.  No  notice  to  the  opposite  party,  in  any 
such  case,  to  produce  the  original,  was  ever  required.  It  is 
only  in  cases  where  the  party  proposes  to  prove  the  contents 
of  an  instrument,  as  at  common  law  by  parol,  that  notice  is 
requisite ;  never,  we  believe,  where  the  record  is  intended  to  be 
used  as  evidence.  It  is  understood  to  be  the  practice  in  all 
courts  to  read  copies  from  the  registry  of  deeds  where  the 
originals  cannot  be  had.  1  Greenl.  on  Ev.  §  571,  in  note  2. 
In  this  State,  it  has  been  held  if  a  deed  has  been  recorded  a 
transcript  may  be  introduced,  the  party  offering  it  making  oath 
that  the  original  was  not  in  his  custody  and  was  beyond  his 
control,  and  this  independent  of  any  statute.  Ferguson  v. 
Miles,  3  Gilm.  358 ;  Mariner  v.  Saunders,  5  id.  113. 

The  general  rule  is,  that  a  party  will  not  be  allowed  to  give 
parol  evidence  of  the  contents  of  a  written  instrument,  unless 
he  has  given  the  opposite  party  notice  to  produce  the  original, 
but  this  has  no  application  to  recorded  deeds.  The  record  can 
be  read,  or  a  certified  copy  used  as  evidence,  on  proof  being 
made  of  inability  to  produce  the  original  in  conformity  with 
the  act  of  1861,  above  cited.  The  transcript  is  regarded  as  the 
highest  and  most  satisfactory  degree  of  secondary  evidence. 

The  objection  that  this  deed  is  void  for  uncertainty  in  the 
description  of  the  land  conveyed,  if  ever  valid,  is  removed  by 
the  testimony  of  Piggot.  He  locates  the  land,  and  fully  identi- 
fies it.  He  proves  the  existence  of  boundary  lines  marked  by 
stones,  and  the  surveys  as  made  and  numbered  by  authority  of 
the  United  States,  and  the  erection  of  buildings  on  the  land  by 
Pensonneau.  We  are  of  opinion  the  description  of  the  land 
conveyed,  was  made  sufficiently  certain  by  this  testimony,  so 
certain  as  to  distinguish  it  from  all  other  tracts  in  that  locality, 
and  of  which  the  sheriff  could,  without  mistake,  put  a  party  in 
possession,  and  this  degree  of  certainty  is  all  the  law  requires. 

The  plaintiff  then  offered  in  evidence  a  certified  transcript 
of  the  record  of  a  deed,  accompanied  by  the  same  preliminary 
proof  of  absence  of  the  original,  of  partition  between  McKnight 
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and  Brady,  of  the  lots  in  Illinoistown,  allotting  to  themselves 
in  severalty  the  lots  therein,  the  lot  in  question  falling  to  the 
share  of  Thomas  Brady. 

The  objections  made  to  this  deed  are,  that  it  refers  to  a  non- 
existing  town  plat  or  survey,  of  which  there  was  no  evidence, 
and  that  the  deed  was  not  properly  acknowledged  under  the 
act  of  January  19,  1819,  in  force  at  the  time  the  same  was 
executed. 

The  plat  referred  to,  was  for  purposes  of  identification  only, 
and  not  as  a  muniment  of  title.  Parties  have  the  right,  own- 
ing lands  in  common,  to  divide  it  into  town  lots,  and  number 
them,  even  if  they  fail  to  make  a  public  record  of  it.  For  their 
own  convenience,  they  can  divide  and  subdivide  the  land,  and 
each  take  such  specified  numbers  as  may  be  mutually  agreed 
upon.  There  is  no  law  against  this.  And  they  may  give  the 
subdivision  a  name. 

As  to  the  acknowledgment  of  the  deed,  it  was  made  on  the 
29th  of  May,  1821,  and  acknowledged  before  the  clerk  of 
the  Circuit  Court  of  the  county  of  St.  Louis,  State  of  Missouri, 
on  the  11th  day  of  June  of  the  same  year,  and  is,  of  course, 
governed  by  the  act  of  1819.  The  acknowledgment  is  as 
follows : 


"  State  of  Missouri, 
County  of  St.  Louis 


.1 

"  This  day  personally  appeared  before  me,  the  clerk  of  the 
Circuit  Court  for  the  county  of  St.  Louis,  the  above  named 
John  McKnight,  and  Thomas  Brady  and  Harriet  Brady  his 
wife,  well  known  to  me  as  the  signers  of  the  foregoing  instru- 
ment, and  severally  acknowledged  the  above  and  foregoing 
deed,  or  instrument  in  writing,  to  be  their  and  each  of  their 
acts  and  deeds,  hands  and  seals,  for  the  purpose  therein 
expressed,"  etc.,  with  the  relinquishment  of  dower  by  the  said 
Harriet  Brady.  Given  under  my  hand,  and  seal  of  office,  at 
St.  Louis,  this  11th  day  of  June,  1821. 

"AKCHIBALD  GAMBLE,  Clerh 

"  [With  a  place  for  the  seal.]" 
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The  law  of  1819  has  been  examined,  but  it  is  not  to  be  found 
in  the  digest  of  statutes  relative  to  real  estate  prepared  by  Mr 
Purple,  referred  to  by  appellant's  counsel.  By  that  act  the 
clerk  of  any  court  of  record  could  take  the  acknowledgment  of 
a  deed  for  lands  lying  in  this  State,  he  certifying  the  fact  under 
his  seal  of  office. 

The  death  of  Brady  being  proved,  deeds  from  his  heirs 
at  law  were  offered  in  evidence,  all  which  were  objected  to  by 
the  defendant,  on  the  ground  of  uncertainty  in  the  description 
of  the  land  conveyed  by  them  and  to  two  of  them,  because  the 
acknowledgments  were  taken  before  an  "  improper  officer." 

The  first  deed  in  this  series  is  the  deed  from  George  W. 
Campbell,  and  Eliza,  his  wife,  who  was  one  of  the  children  and 
heirs  at  law  of  Thomas  Brady,  deceased,  to  Neree  Valid.  This 
deed  was  executed  and  acknowledged  in  Galena,  in  this  State, 
before  a  notary  public.  Against  it,  uncertainty  in  the  descrip- 
tion of  the  land  conveyed  is  alleged.  We  have  examined  the 
deed  with  great  care,  and  can  find  no  lack  of  certainty  in 
the  description  of  the  land.  It  conveys  all  their  interest  in 
"  the  following  lots,  tracts  or  parcels  of  land  lying  and  being 
in  the  county  of  St.  Clair,  and  State  of  Illinois,  being  lots  in 
blocks,  one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten, 
eleven,  twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen, 
eighteen,  nineteen,  twenty,  twenty-one,  twenty-two,  twenty- 
three,  twenty-four,  twenty-five,  twenty-six,  twenty-seven,  twen- 
ty-eight, twenty-nine,  in  Illinoistown,  also  in  surveys,  one  hun- 
dred and  seventeen,  one  hundred  and  eighteen,  one  hundred  and 
nineteen,  one  hundred  and  twenty,  one  hundred  and  twenty-one, 
one  hundred  and  twenty-two,  one  hundred  and  twenty  three,  one 
hundred  and  twenty-four,  one  hundred  and  twenty-five,  one  hun- 
dred and  twenty-six,  and  one  hundred  and  twenty  seven,  of  the 
common  fields  of  Cahokia,  in  St.  Clair  county,  and  State  of 
Illinois,  whether  the  same  have  been  laid  off  into  town  lots  or 
otherwise."  Conveying  "  lots,"  in  certain  blocks,  if  there  be 
more  than  one,  the  conveyance  would  seem  to  carry  all  the  lots 
in  the  block.  But  if  this  was  not  so,  the  land  is  conveyed  by  the 
appropriate  number  of  each  survey,  and  if  the  lot  in  question 
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is  proved  to  be  on  one  of  these  surveys,  the  title  to  it  passed  by 
this  deed.  So  if  the  description  be  too  uncertain  as  to  the 
"  lots  "  in  the  several  blocks  conveyed,  there  is  no  uncertainty 
in  the  description  of  the  survey. 

In  the  deed  from  F.  Rosier  and  wife,  Mary  Wyatte  and 
Thomas  J.  Brady  and  wife,  the  description  of  the  lots  and  land 
conveyed  is  the  same  as  that  in  the  deed  from  Campbell  and 
wife,  which  we  have  held  to  be  sufficiently  certain.  The  same 
is  true  of  the  deed  from  Neree  Valle  to  Chouteau,  and  from 
Chouteau  to  the  plaintiff.  The  description  in  these  deeds,  is 
made  certain  by  reference  to  the  other  deeds. 

Now,  as  to  the  other  objection  urged  to  the  deed  from  Rosier 
and  wife  and  Mary  Wyatte,  that  the  acknowledgment  was 
taken  before  an  improper  officer,  it  will  be  seen  the  deed  is  a 
joint  deed  from  Mrs.  Rosier,  Mary  Wyatte  and  Thomas  J. 
Brady,  as  heirs  at  law  of  Thomas  Brady,  deceased.  Rosier 
and  wife  and  Mary  Wyatte  acknowledged  its  execution  before 
the  recorder  of  the  county  of  St.  Louis,  State  of  Missouri,  in 
due  and  proper  form.  Thomas  J.  Brady  and  his  wife  acknowl- 
edged it  before  a  judge  of  the  County  Court  of  Perry  county, 
in  the  same  State.  In  addition  to  this,  Thomas  J.  Brady 
acknowledged  the  same  deed  before  Mann  Butler,  a  notary 
public  for  the  county  of  St.  Louis,  Missouri,  in  due  form,  to 
which  he  certifies  under  his  notarial  seal.  Admitting,  under 
our  statute,  the  recorder  of  a  county  in  another  State,  though 
exercising  judicial  power,  is  not  authorized  to  take  the  acknowl- 
edgement of  deeds  conveying  land,  still,  if  it  be  shown  the 
deed  is  executed  and  acknowledged  in  conformity  to  the  law 
of  the  State  where  made,  it  can  be  recorded  and  used  in  evi- 
dence in  the  courts  of  this  State.  Act  of  December  30,  1822, 
Purple's  Real  Estate  Statutes,  465.  And  a  similar  provision 
is  found  in  the  act  of  February  22,  1847.  That  act  provides 
that  deeds,  etc.,  concerning  lands  in  this  State,  which  have 
been  or  may  hereafter  be  executed  without  this  State,  and 
within  the  United  States,  and  which  have  been  or  may  here- 
after be  acknowledged  or  proved,  in  conformity  with  the  laws 
of  the  State,  territory  or  district  in  which  they  were  executed, 
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shall  be  admitted  to  record  in  the  county  or  counties  wherein 
the  lands  or  real  estate  affected  are  situated,  and  such  deeds, 
etc.,  acknowledged  or  proved  as  aforesaid,  when  so  recorded 
may  be  used  as  evidence  without  further  proof  of  their  execu- 
tion. Scates'  Comp.  969.  And  the  act  of  1851  provides  that 
a  certified  copy  of  any  deed,  etc.,  affecting  any  real  estate 
within  this  State,  which  has  been  acknowledged  without  this 
State  in  conformity  with  the  laws  of  the  State  where  such 
deed,  etc.,  was  acknowledged  and  which  has  been  recorded  in 
the  proper  county  in  this  State,  shall  be  evidence  in  all  courts 
and  places ;  provided,  the  party  offering  such  certified  copy  in 
evidence  will  exhibit  with  the  same,  a  certificate  of  conformity, 
as  provided  for  in  the  sixteenth  section  of  chapter  twenty-four 
of  the  Revised  Statutes,  notwithstanding  such  certificate  of 
conformity  has  never  been  recorded.  Scates'  Comp.  972.  This 
provision  of  section  sixteen,  of  chapter  twenty-four,  requires  the 
clerk  of  a  court  of  record  in  the  State  where  the  deed  was  exe- 
cuted, to  certify  under  his  hand  and  the  seal  of  such  court,  that 
such  deed  is  executed  and  acknowledged  or  proved  in  conform- 
ity with  the  laws  of  such  State.  Id.  962.  Such  a  certificate  is 
found  attached  to  this  deed,  and  made  by  the  clerk  of  the 
County  Court  of  St.  Louis  county,  State  of  Missouri,  under  his 
hand  and  the  seal  of  that  court,  and  the  same  certified  to  be  a 
court  of  record  of  that  county. 

No  valid  objection  exists  to  the  acknowledgment  of  the  deed 
by  Thomas  J.  Brady,  before  a  notary  public  of  St.  Louis 
county,  certified,  as  it  is,  under  a  notarial  seal.  That  proves 
itself,  and  cures  the  defective  acknowledgment,  if  it  be  one,  in 
Perry  county. 

The  objection  that  the  certificate  of  conformity  was  made 
after  the  commencement  of  the  suit,  is  of  no  force,  since  the 
statute  above  cited  (Scates'  Comp.  972),  authorizes  the  deed  to  be 
used  as  evidence,  notwithstanding  the  certificate  of  conformity 
has  not  been  recorded,  clearly  implying  that  the  time  of  its 
execution  is  wholly  immaterial.  See,  on  this  point,  Shephard  v. 
Garriel,  19  111.  319. 

The  prior  possession  of  a  part  of  this  tract  of  land  claiming 
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the  whole  by  McKnight  and  Brady,  though  short  of  twenty 
years,  accompanied  by  a  deed  from  Pensonneau,  a  prior  pos- 
sessor, for  the  whole  tract,  is  at  least  prima  facie  evidence  of 
title  to  the  whole  tract,  as  against  a  mere  intruder  or  tres- 
passer, showing  no  paper  title.  Herbert  v.  Herbert,  Breese 
(Beecher's  ed.),  354,  and  cases  there  cited ;  Dills  v.  Hubbard, 
21  111.  329.  And  this  court  applied  this  principle  to  a  party 
who  was  in  actual  possession  of  one  only  of  several  town  lots. 
Prettyman  v.  Wilhey,  19  id.  241 ;  Metropolitan  Barik  v.  God- 
frey, 23  id.  607.     This  was  the  plaintiff's  case. 

The  defendant  offered  in  evidence,  to  show  color  of  title  in 
himself,  made  in  good  faith,  a  deed  from  the  sheriff  of  St.  Clair 
county  for  the  lot  in  question.  This  deed  recites  a  judgment 
rendered  by  the  County  Court  of  St.  Clair  county,  at  the  June 
Term,  1852,  for  the  amount  of  taxes  due  on  the  lot  in  con- 
troversy, and  a  sale  thereof,  to  satisfy  this  judgment  on  the 
seventh  day  of  June  thereafter,  to  the  defendant  for  the  taxes 
and  costs.  The  deed  bears  date  July  15,  1853,  about  thirteen 
months  after  the  sale. 

By  section  sixty-nine  of  the  act  of  1845,  two  years  are 
allowed  in  which  to  redeem  lands  or  lots  sold  for  taxes.  By 
6ection  sixty-seven,  it  is  made  the  duty  of  the  clerk  to  make 
out  and  deliver  to  the  purchaser  of  any  land  or  lots  sold  for 
taxes,  a  certificate  of  purchase  to  be  countersigned  by  the 
collector,  describing  the  land  or  lot  sold,  the  same  as  was 
described  in  the  delinquent  list,  the  amount  of  taxes  and  costs 
for  which  the  same  was  sold,  and  that  payment  has  been  made 
therefor. 

Section  seventy-one  provides,  that  at  any  time  after  the 
expiration  of  two  years  from  the  sale,  if  the  land  or  lot  shall 
not  have  been  redeemed,  the  collector,  on  request  and  on  the 
production  of  the  certificate  of  purchase,  shall  execute  and 
deliver  to  the  purchaser,  his  heirs  or  assigns,  a  deed  of  convey- 
ance for  the  real  estate  described  in  the  certificate.  Scates' 
Comp.  999. 

The  question  is,  can  a  party  holding  such  certificate  when 
he  accepts  a  deed  to  which  he  knows  he  is  not  entitled  under 
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the  law,  be  considered  as  acquiring  the  color  of  title  which 
such  deed,  if  he  was  entitled  to  it,  would  give  him,  in  good 
faith,  within  the  meaning  of  the  first  or  second  section  of  the 
act  of  1839  ? 

We  have  no  hesitancy  in  answering  this  question  in  the  nega- 
tive. The  deed  was  made  and  accepted  in  fraud  of  the  law. 
The  appellant  knew,  when  he  accepted  this  deed,  that  he  was 
not  entitled  to  it,  and  was  not  in  a  position  to  accept  it,  and, 
therefore,  cannot  use  it  as  color  of  title  made  in  good  faith. 
The  deed,  on  its  face,  informed  him  he  was  not  entitled  to  a 
deed ;  that  two  years  had  not  elapsed  from  the  day  of  sale. 

The  legislature,  impressed  with  the  importance  of  quieting 
titles  to  land,  have  passed  liberal  laws  to  this  end,  and  have 
been  met  in  a  corresponding  spirit  by  the  courts  of  the  State. 
This  court  has  not  hesitated,  in  every  case  where  it  has  been 
made  to  appear  that  the  color  of  title,  under  which  a  party 
defends,  has  been  made  in  good  faith,  to  give  full  effect  to  such 
title.  Where  this  element  is  wanting  this  court  has  always  held 
that  no  claim  can  arise  under  it.  But,  where  it  appears,  it  is 
immaterial  whether  the  color  originates  in  a  wrong  or  a  right. 
Woodward  v.  Blanchard,  16  HI.  430. 

So  it  was  held,  in  McConnel  v.  Street,  17  111.  253,  that  the 
deed  itself  purports  good  faith,  unless  facts  and  circumstances 
attending  its  execution  show  that  the  party  accepting  the 
deed  has  no  faith  or  confidence  in  it.  At  the  time  this  deed 
was  executed  there  was  then  no  fact  or  circumstance  existing 
calculated  to  inspire  confidence  in  it,  but  the  contrary,  there 
being  actual  notice  on  the  face  of  the  deed  that  he  was  not 
entitled  to  it.  When  a  deed,  on  its  face,  discloses  the  fact  that 
it  is  illegal,  that  it  is  executed  in  defiance  of  the  law,  the  law 
will  presume  bad  faith,  while  the  presumption  will  be  in  favor 
of  good  faith  until  rebutted,  when  the  deed  is  not  prohibited 
by  the  law,  and  purports  to  convey  title.  But  a  purchaser 
from  the  grantee  in  this  deed  would  not  be  held  to  notice  of  the 
illegality  appearing  on  its  face.  On  this  question  we  adhere  to 
our  former  decisions.  Neither,  if  this  deed  had  been  made 
after  the  expiration  of  the  time  of  redemption,  would  it  be 
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yoid  as  color  of  title  by  defects  in  the  proceedings  which 
would  vitiate  it  as  paramount  title.  We  hold  it  not  to  be 
color,  because  we  must  hold  the  grantee  was  apprised  by  the 
deed  itself,  when  he  took  it,  that  the  sheriff  had  no  right  to 
execute  it. 

The  remaining  objection  is  that  the  court  refused  to  receive 
the  instructions  asked  by  the  defendant,  on  the  ground  that 
they  were  not  presented  in  apt  time  under  the  rule  of  the  court. 

The  rule,  as  set  out  in  the  bill  of  exceptions,  required  the 
instructions  to  be  presented  to  the  court  before  the  close  of 
the  argument  to  the  jury.  These  instructions,  it  appears,  were 
so  presented ;  they  were  handed  to  the  court  before  the  counsel 
for  plaintiff  had  closed,  and  the  court  declined  to  receive  and 
act  on  them.  This  was  error,  and,  if  the  instructions  were 
proper,  and  should  have  been  given,  the  judgment  ought  to  be 
reversed.  We  have  examined  the  instructions,  and  we  think 
they  should  not  have  been  given. 

The  law  of  the  case  is  embraced  in  the  instructions  asked  by 
the  plaintiff,  which  the  court  also  refused  to  give,  they  not 
having  been  presented  within  the  rule.  These  instructions  are 
as  follows : 

"  If  the  jury  believe,  from  the  evidence  in  this  case,  that 
McKnight  and  Brady  had  a  deed  from  Pensonneau  for  lands, 
which  covered  the  land  in  question,  and  built  a  mill  on  a  part 
of  said  lands,  the  same  surveys  of  which  the  land  in  question  is 
a  part  (surveys  123  and  124),  which  mill  was  built  by  them  or 
their  employees,  and  exercised  acts  of  ownership  over  said 
lands,  and  were  in  possession  of  part  of  the  whole  tract,  claim- 
ing title  to  the  whole  tract,  and  laid  off  a  town  (Illinoistown) 
thereon,  of  which  the  land  in  question  is  a  part,  and  if  title 
from  them  by  deeds  had  been  transferred  to  plaintiff  before  this 
suit  was  brought,  then  the  jury  should  find  for  the  plaintiff." 

A  title  to  land  may  be  proved  in  this  State  by  showing  pos- 
session of  a  part  of  the  land,  under  a  deed  which  includes  more 
land,  with  claim  of  ownership  to  the  whole,  and  such  a  title  is 
good  against  all  persons  who  cannot   show  a  title  from   the 
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United  States,  or  from  some  one  having  a  prior  possession, — 
that  the  one  claiming  under  the  oldest  possession,  under  paper 
color  of  title,  has  the  best  right. 

To  show  a  foundation  by  possession  of  a  part,  with  a  deed 
for  the  whole  coupled  with  it,  it  is  not  necessary  to  show  such 
possession  lasted  twenty  years. 

The  authorities  referred  to  above  fully  establish  these  propo- 
sitions. 

Perceiving  no  error  in  the  record  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


John  S.  Wheeler 
v. 
The  People  of  the  State  of  Illinois. 

1.  RECOGNIZANCE  —  awarding  execution  against  a  part  of  several  cognizors. 
On  a  scire  facias  upon  a  joint  and  several  recognizance,  where  service  is  had  on 
one  or  more  of  the  cognizors  and  a  return  of  nihil  as  to  the  rest,  execution  may 
be  awarded  against  those  served  with  process. 

2.  Former  decision.  It  was  held  in  Alley  et  al.  v.  The  People,  1  Gilm.  112, 
that  to  justify  the  award  of  execution,  there  must  either  be  service  on  all  of 
the  defendants  or  two  nihils;  but  it  has  been  held  differently  in  several  cases 
since,  and  the  rule  is  now  as  above  laid  down. 

3.  Whether  it  is  material  that  an  indictment  be  found.  After  an  indictment  was 
found  against  a  party,  he  entered  into  a  recognizance  to  appear,  etc.,  "to  answer 
to  an  indictment  to  be  preferred  against  him."  Not  appearing  at  the  next 
term,  a  judgment  of  forfeiture  was  entered.  On  scire  facias  upon  the  recogni- 
zance, the  security  objected,  that  as  the  undertaking  was  to  appear  and  answer 
to  an  indictment  to  be  preferred  at  the  next  term,  and  as  none  was  preferred 
at  that  term,  there  was  no  breach  of  the  undertaking.  But  it  was  held  other- 
wise— it  was  immaterial,  in  order  to  fix  the  liability  of  the  cognizors,  whether 
an  indictment  was  found  or  not. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 
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Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellant. 
Mr.  C.  M.  Morrison,  State's  Attorney,  for  the  People. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  scire  facias  in  the  Madison  Circuit 
Court,  upon  a  forfeited  recognizance. 

The  scire  facias  is  in  the  usual  form  and  avers  the  finding 
by  the  grand  jury  of  an  indictment  for  larceny  against  one 
James  Finley  and  Edward  Kelten,  an  order  of  court  fixing  the 
bail  at  five  hundred  dollars,  the  issuing  of  a  capias  against 
the  defendants ;  the  sheriff's  return  thereon,  and  then  avers, 
that  on  the  twenty-fourth  day  of  March,  1864,  Finley  and 
Wheeler  personally  appeared  before  Erastus  Wheeler  and  J.  W. 
Terry,  two  acting  justices  of  the  peace  of  Madison  county, 
duly  commissioned,  etc.,  and  authorized  by  law  to  take  recog- 
nizances in  such  cases,  and  then  and  there  before  said  justices, 
Finley  with  Wheeler  as  his  security,  entered  into  a  recognizance 
in  the  sum  of  five  hundred  dollars,  conditioned,  "  if  the  said 
James  Finley  shall  personally  be  and  appear  before  the  Circuit 
Court  of  Madison  county,  on  the  first  day  of  the  next  term 
thereof,  to  answer  to  an  indictment  to  be  preferred  against  him 
for  the  crime  of  larceny,  and  shall  abide  the  order  of  the  court 
in  the  premises,  and  not  depart  the  court  without  leave,  then 
this  recognizance  to  be  void,"  etc. 

The  scire  facias  then  avers  that  at  the  time  of  entering  into 
this  recognizance  an  indictment  against  Finley  and  Kelten  was 
pending,  and  that  the  recognizance  was  entered  into  under  that 
indictment ;  that  it  was  approved  by  these  justices  on  the  24th 
of  March,  1864,  and  on  the  second  day  of  May,  1864,  by  them 
returned  to  and  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court,  and  thereby  became  a  matter  of  record  ;  that  at  the 
May  Term,  1864,  Finley  made  default,  and  it  was  ordered  that 
the  recognizance  be  declared  forfeited,  and  that  a  scire  facias 
be  issued  against  Finley  and  Wheeler,  to  show  cause  why 
execution  should  not  be  had  against  them  for  the  amount  of  the 
recognizance. 
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To  this  scire  facias,  there  was  a  general  demurrer  by  Wheeler, 
and  judgment  thereon  for  the  people,  for  five  hundred  dollars, 
the  amount  of  the  recognizance. 

To  reverse  this  judgment  the  cause  is  brought  here,  assign- 
ing as  error  overruling  the  demurrer. 

The  appellant  makes  these  points  :  that  as  the  undertaking 
was  to  appear  and  answer  to  an  indictment  to  be  preferred  at 
the  next  term,  and  as  none  was  preferred  at  that  term,  there 
was  no  breach  of  the  undertaking ;  that  a  judgment  for  the 
penalty  of  the  bond  was  improperly  entered  against  Wheeler, 
that  this  could  not  be  legally  done  until  both  defendants  were 
before  the  court  by  actual  service  or  by  the  return  of  two  nihils 
citing  on  this  point  Alley  et  al.  v.  The  People,  1  Gilm.  112. 

This  point  was  so  decided  in  that  case,  but  has  been  set- 
tled differently  by  several  subsequent  decisions  of  this  court. 
Sans  v.  The  People,  3  Gilm.  327  ;  Grisman  v.  The  People,  id. 
851 ;  Pasfield  v.  The  People,  id.  406,  and  McFarlan  v.  The 
People,  13  111.  9,  in  all  which  cases  it  is  held  that  on  a  scire 
facias  upon  a  joint  and  several  recognizance  where  service  is 
had  on  one  or  more  of  the  cognizors  and  a  return  of  nihil  as  to 
the  rest,  execution  may  be  awarded  against  those  served  with 
process. 

The  recognizance  in  question,  is,  by  law,  several  as  well  as 
joint.     Scates'  Comp.  290. 

Upon  the  first  point,  it  is  immaterial  in  order  to  fix  the 

liability  of  the  cognizors,  whether  an  indictment  has  been  found 

or  not.     The  recognizance  is  forfeited  though  no  indictment  is 

found.     Alley  v.   The  People,  1  Gilm.  112,  cited  by  State's 

Attorney  ;  State  v.  Stenet,  6  Halstead,  124 ;  State  v,   Cooper,  2 

Blackf.  226.     On  neither  point  made  can  the  judgment  be 

disturbed. 

Judgment  affirmed. 
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The    St.    Louis,  Alton    &    Teere    Haute  Railroad 

Company 

v. 

Elisha  Linder  et  al. 

1.  Fencing  railroads — liability  in  case  of  negligence.  Where  a  railroad 
company  fails  to  fence  its  track  as  required  by  law,  or  has  erected  an  insufficient 
fence,  or  failed  to  maintain  a  fence,  it  is  liable  for  all  damages  resulting  from 
such  omission  of  duty,  and  this  without  any  reference  to  the  manner  in  which 
its  engines  may  have  been  controlled. 

2.  But,  where  cattle  get  upon  the  track  at  a  point  where  the  company  is  not 
bound  to  fence,  or  where  others  are  bound  to  erect  and  maintain  the  fence,  and 
stray  along  the  track  and  are  killed  by  a  train  at  a  place  where  the  company 
was  bound  to  fence  and  had  not  done  so,  the  company  is  not  liable,  since  the 
injury,  in  such  case,  would  have  no  connection  with  the  failure  to  fence  the 
road  at  the  place  where  the  animals  were  killed. 

3.  Where  stock  gets  upon  the  track  at  a  place  where  others  than  the  com 
pany  are  bound  to  erect  and  maintain  the  fence,  and  is  killed  at  that  place  or 
another,  the  company  is  liable  only  in  case  of  gross  negligence. 

4.  Parties — who  may  sue  for  injury  to  stock.  A  man  must  be  the  owner  oi 
property  before  he  can  recover  for  injury  it  has  sustained.  And,  where  several 
persons  sue,  if  any  portion  of  the  property  belongs  to  other  persons  than  the 
plaintiffs,  or  if  any  portion  of  it  belongs  to  either  of  them  individually,  they 
cannot  recover  for  it.  Where  several  sue  for  injury  to  property  belonging  to 
them  jointly,  they  can  recover  only  for  such  property  as  they  prove  so  belonged 
to  them. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  County;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  brought  in  the  court  below  by  Elisha 
Linder  and  Daniel  W.  Linder,  against  the  St.  Louis,  Alton 
and  Terre  Haute  Railroad  company,  to  recover  the  value  of  a 
lot  of  stock  belonging  to  the  plaintiffs,  which  had  got  upon  the 
track  of  the  railroad  and  were  run  over  and  killed  by  one  of 
the  company's  trains.  The  questions  presented  arise  upon 
instructions  given  and  refused  by  the  court  below,  and  which 
appear  in  the  opinion  of  the  court. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  assessed 
their  damages  at  $365.50,  and  judgment  was  rendered  accord- 
28 — 39th  III. 
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ingly.     The  defendant  brings  the  cause  to  this  court  upon  writ 
of  error. 

Messrs.  Wiley  &  Parker,  for  the  plaintiff  in  error. 

Messrs.  Henry,  Read  &  Steele,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker,  delivered  the  opinion  of  the 
Court: 

The  evidence  in  this  case  tends  to  show  that  one  of  the 
animals  in  controversy  broke  through  the  bars  of  a  field,  in 
which  he  was  inclosed,  and  got  upon  the  road  of  the  company. 
Also  that  other  stock  got  upon  the  road  at  different  times  and 
places,  but  whether  at  such  places,  in  every  instance,  as  the 
road  was  required  to  fence,  does  not  appear ;  but  it  does  appear 
that  some  of  the  animals  did  get  upon  the  road  where  it  was 
not  fenced,  or  required  to  be  fenced,  but  had  not  been.  Defend- 
ant in  error  asked  the  court  to  give  this  instruction : 

"  That  if  they  believe  from  the  evidence  that  the  defendants' 
servants  while  operating  the  defendants'  railroad,  killed  the 
stock  in  controversy,  and  that  the  stock  was  killed  beyond 
the  limits  of  any  city,  town  or  village  and  within  five  miles  of 
a  settlement,  and  not  at  a  crossing  of  a  public  road  or  highway, 
and  not  on  the  road  running  through  land  where  the  plaintiffs 
had  already  erected  fences  or  agreed  with  the  company  so  to 
do,  but  were  killed  where  the  defendants  had  not  fenced  their 
railroad,  and  where  the  defendants  were  bound  by  law  to  fence 
their  road;  then  they  will  find  for  plaintiffs  and  assess  their 
damage  at  the  value  of  the  stock  shown  by  the  evidence  to 
have  been  killed  at  such  places  by  the  defendants'  locomotives 
or  trains." 

It  is  insisted,  that  the  stock  may  have  got  upon  the  road  at 
a  place  where  the  company  were  not  bound  to  fence,  and 
strayed  on  the  road  to  a  point  where  the  company  were  bound 
to  fence,  or  they  may  have  got  upon  the  road  through  fences 
that  other  persons  had  made  and  were  bound  to  maintain,  and 
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if  so  the  company  should  only  be  held  liable  for  gross  negli- 
gence. The  company  are  liable  for  stock  killed  by  their  trains, 
when  they  have  got  upon  the  road  where  the  company  are 
required,  but  have  failed  to  fence;  so  if  they  have  erected 
an  insufficient  fence,  or  failed  to  maintain  a  fence,  and  this 
without  any  reference  to  the  manner  in  which  they  may  have 
controlled  their  engines.  It  is  also  true,  if  stock  enters  where 
others  are  bound  to  erect  and  maintain  fences,  and  are  killed 
at  that  or  another  place,  the  company  are  only  liable  for  gross 
negligence.  But  we  do  not  see  that  this  instruction  refers  to 
such  an  entry  upon  the  road,  and  could  not  have  misled  the 
jury,  and  was  properly  given. 

Plaintiffs  in  error  asked,  but  the  court  refused  to  give,  this 
instruction : 

"  If  the  stock  got  on  the  track  at  a  point  where  the  road  was 
sufficiently  fenced,  or  where  the  company  was  not  bound  to 
fence,  but  was  killed  at  a  point  where  the  company  was  required 
to  fence  but  had  not  done  so — still  they  must  find  for  the  defend- 
ants, in  the  absence  of  proof  of  gross  negligence  on  the  part  of 
defendants." 

We  can  see  no  objection  to  this  instruction.  The  design  of 
the  statute  was  to  require  and  compel  railroad  companies  to 
fence  their  tracks  so  as  to  prevent  animals  from  getting  upon 
them,  thus  affording  safety  and  protection  to  the  traveling 
public,  as  well  as  to  the  owners  of  stock ;  and,  for  a  violation 
of  that  duty,  they  are  required  to  pay  a  fine,  and  declared  to 
be  liable  to  all  damages  resulting  from  such  failure.  Failing 
to  perform  that  duty  renders  them  liable  for  damages  occa- 
sioned by  such  an  omission  of  duty,  however  careful  in  other 
respects,  but  we  cannot  say  that  cattle  getting  through  a  fence, 
and  upon  a  road,  and  straying  on  the  road  until  it  comes  to 
a  point  where  the  company  are  bound  to  fence,  and  are  there 
killed,  that  the  injury  has  any  the  slightest  connection  with  a 
failure  to  fence  at  the  place  where  the  animal  was  killed.  Such' 
injury  is  not  occasioned  by  a  failure  to  fence.  This  instruction 
was,  therefore;  improperly  refused,  as  the  evidence  tended  to 
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show  that  an  ox,  proved  to  have  been  killed,  broke  through  a 
fence  and  got  upon  the  road,  and  was  killed  at  another  place 
on  the  road  where  the  company  were  required  to  fence.  If  the 
jury,  under  this  instruction,  believed  that  the  animal  was  thus 
killed,  they  could  not  have  found  the  company  liable,  unless 
they  had  also  found  that  it  had  been  guilty  of  gross  negligence 
in  killing  the  animal. 

The  court  below  erred  in  not  giving  the  seventh  instruction 
asked  by  plaintiffs  in  error.  It  is  perfectly  obvious  that  a  man 
must  have  a  general  or  a  special  ownership  in  the  property  before 
he  can  recover  for  injury  it  has  sustained.  If  any  portion  of 
the  property  belonged  to  other  persons  than  plaintiffs  below, 
or  if  any  portion  of  it  belonged  to  either  of  them  individually, 
they  could  not  recover  for  it.  They  sued  for  property  belong- 
ing to  them  jointly,  and  can  only  recover  for  such  property 
as  they  prove  so  belonged  to  them,  and  was  injured  by  the 
company,  as  averred  in  their  declaration. 

For  these  errors,  the  judgment  of  the  court  below  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Ruckeb 

v. 
William  Wheeler  et  al. 


1.  Appeal  bond  in  forcible  detainer — may  cover  accruing  rents.  On  an  appeal 
by  the  defendant  from  the  judgment  of  a  justice  of  the  peace  in  an  action  of 
forcible  detainer  brought  by  a  purchaser  under  a  decree,  under  the  act  of  1861, 
It  is  proper  that  the  appeal  bond  should  cover  accruing  rents. 

2.  Rent — how  recoverable  in  such  case.  The  act  of  1861  gives  the  purchaser 
In  such  case  the  remedy  by  action  of  debt  or  assumpsit  for  use  and  occupation, 
but  this  does  not  exclude  the  recovery  of  the  rent  by  action  of  debt  on  the 
appeal  bond  when  it  contains  a  condition  embracing  the  accruing  rents.  The 
purchaser  has  a  double  remedy. 
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3.  Forcible  detainer — by  whom  the  action  may  be  maintained,  under  act  of 
1861.  The  remedy  by  this  action,  to  recover  the  possession  of  land  sold  under 
a  decree,  is  given  to  the  purchaser  of  the  premises  by  the  amendatory  act  of 
1861. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of 
the  Court. 

Messrs.  Kelson  &  Kobt,  for  the  plaintiff  in  error. 

Mr.  A.  J.  Gallagher,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  in  the  Circuit  Court  of  Macon 
county,  brought  by  John  Rucker  against  William  Wheeler  and 
others,  on  an  appeal  bond  in  the  penalty  of  $300. 

The  declaration  is  in  proper  form,  upon  a  bond  given  on  an 
appeal  in  an  action  of  forcible  detainer,  a  judgment  of  restitu- 
tion of  the  premises  having  been  rendered  in  favor  of  Rucker 
and  against  Wheeler. 

The  condition  of  the  bond  was,  if  Wheeler  should  prosecute 
his  appeal  with  effect,  and  pay  whatever  judgment  might  be 
rendered  by  the  court  upon  dismissal  or  trial  of  the  appeal, 
or,  in  case  of  failure  therein,  should  pay  Rucker  all  rents 
becoming  due  on  the  premises  from  the  time  of  the  commence- 
ment of  the  suit  until  its  final  termination,  then  the  bond 
should  be  void. 

The  breach  was  that  Wheeler  did  not  prosecute  his  appeal 
with  effect,  but  failed  to  do  so,  so  that,  at  the  April  Term, 
1865,  of  the  Macon  Circuit  Court,  judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  restitution  of  the  premises,  and  for 
costs  of  suit,  and  that  Wheeler  "has  not  paid  the  rents  becom- 
ing due  from  the  commencement  of  the  suit  until  the  termina- 
tion thereof,  to  wit,  from  the  10th  of  December,  1864,  until  the 
24th  of  April,  1865,"  and  that  the  rents  are  reasonablv  wortb 
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the  sum  of  $125,  and  that  "Wheeler  has  not  paid  the  costs 
adjudged  against  him,  being  the  sum  of  $32.45. 

The  plea  was  non  est  factum  without  an  affidavit,  on  which 
issue  was  taken.  There  was  also  a  special  plea,  a  demurrer  to 
which  was  sustained,  and  leave  given  to  amend  it.  As  amended 
it  set  up  a  parol  submission,  arbitration  and  award,  etc.,  which 
was  also  adjudged  bad  on  demurrer. 

By  consent  the  issue  was  tried  by  the  court,  and  a  judgment 
rendered  in  favor  of  the  plaintiff  for  the  penalty  of  the  bond,  to 
be  discharged  on  the  payment  of  $33.95,  being  the  amount  of 
the  costs  only,  allowing  no  rent. 

On  the  trial,  against  the  objection  of  the  plaintiff,  a  witness, 
B.  F.  Smith,  called  by  the  defendants,  was  permitted  to  give 
evidence  of  a  submission  of  the  question  of  rents  to  arbitrators, 
and  they  had  made  an  award  that  the  rents  were  worth  $88.50. 

The  plaintiff  brings  the  cause  here  by  writ  of  error,  and 
assigns  the  following  errors :  "  The  admission  of  the  evidence 
of  B.  F.  Smith  ;  the  finding  of  the  court  as  to  the  amount  due 
plaintiff;  the  judgment  of  the  court  for  the  sum  of  $33.95, 
which  was  costs  only ;  the  not  giving  judgment  for  the  sum  of 
$112.50,  in  addition,  for  rents." 

The  only  question  argued  is  as  to  the  liability  of  Wheeler 
and  his  co-defendants,  his  sureties  on  this  bond,  for  the  accru- 
ing rents. 

The  defendants  in  error  insist  that  the  rents  can  only  be 
recovered  by  an  action  of  debt  or  assumpsit,  as  Rucker  was 
only  a  purchaser  of  the  property  under  a  decree  of  court — that 
the  case  comes  within  the  act  of  1861,  amending  the  forcible 
entry  and  detainer  law  of  1845. 

The  record  shows  Rucker  was  a  purchaser  of  the  premises, 
the  possession  of  which,  being  in  Wheeler  at  the  time  of  the 
sale,  he  withheld  from  the  purchaser  Rucker. 

The  defendants  in  error  contend  that  the  amendatory  act  of 
1861  extended  the  act  of  1845  only  so  far  as  to  enable  the 
party  to  such  decree,  but  not  the  purchaser  under  it,  to  main- 
tain this  action  for  the  possession  of  the  property,  but  did  not 
extend  the  benefits  to  be  derived  from  the  sixth  section  of  the 
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act  of  1845,  because  by  the  second  section  of  the  act  of  1861, 
another  remedy  is  provided,  that  is,  by  action  of  debt  or 
assumpsit  for  use  and  occupation. 

We  cannot  perceive  the  slightest  ground  upon  which  to  base 
such  a  position. 

The  sixth  section  of  the  act  of  1845,  chapter  43,  provides,  if 
the  defendant  in  an  action  of  forcible  entry  and  detainer  shall 
appeal,  he  shall  insert  in  the  appeal  bond  a  clause  conditioned 
for  the  payment  of  all  rents  becoming  due,  if  any,  from  the 
commencement  of  the  suit  until  the  final  determination  thereof. 
Scates'  Comp.  522. 

The  amendatory  act  of  1861,  by  its  first  section  extends  chap- 
ter 43  to  all  cases  between  vendor  and  vendee  in  certain 
contingencies,  and  "to  all  cases  where  lands  have  been  sold 
under  a  judgment  or  decree  of  a  court  in  this  State,  and  the 
party  to  such  judgment  or  decree  after  the  expiration  of  the 
time  of  redemption,  refuses  after  demand  in  writing  by  the  pur- 
chaser under  the  same,  to  surrender  possession  thereof." 

The  second  section  then  provides,  that  an  action  of  debt  or 
assumpsit  for  use  and  occupation,  may  also  be  sustained  in 
either  of  the  foregoing  cases,  etc.    Sess.  Laws  1861,  pp.  176, 177. 

The  case  is  too  plain  for  argument.  The  defendant,  a  party 
to  the  decree,  withholds  the  possession  of  the  premises  from  the 
purchaser,  presenting  the  very  case  the  act  of  1861  was  designed 
to  meet,  and  which  was  not  provided  for  by  the  act  of  1845. 
The  purchaser  has  a  double  remedy.  By  section  six  of  the 
original  law,  on  appeal  a  bond  conditioned  to  pay  accruing 
rents  must  be  executed,  by  the  act  of  1861  this  act  is  extended 
to  purchasers ;  and  he  has  in  addition  an  action  for  use  and 
occupation. 

The  bond  on  the  appeal  properly  covered  accruing  rents,  and 
the  obligors  are  liable,  on  the  non-performance  of  its  condition. 
Judgment  therefore  should  have  been  given  for  the  value  of 
those  rents. 

The  judgment  is  reversed  and  the  cause  remanded,  foi 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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Jacob  Fitzsimmons 

V. 

Benjamin  Allen's  Administrator  and  Heirs. 

1.  Statute  op  fraud  -  parol  sale  of  land.  Where,  upon  a  sale  of  lands, 
the  consideration  was  fully  paid  and  the  possession  given  to  the  purchaser, 
this  is  a  sufficient  performance  to  take  the  case  out  of  the  statute  of  frauds, 
although  there  was  no  written  evidence  of  the  sale. 

2.  Hence,  where  A  and  F  made  an  exchange  of  lands,  each  going  at  once 
into  the  possession  of  the  tract  he  traded  for,  A  receiving  title  papers  for  his 
land,  and  F  receiving  no  title  papers  for  his  land,  a  court  of  equity  would  com- 
pel A  to  make  a  transfer  of  the  title  to  F 

3.  Possession — effect  of  when  wrongful.  In  such  a  case,  where,  after  F  had 
been  eighteen  months  in  possession,  he  left  the  country  for  several  years,  the 
fact  that,  after  his  departure,  A  once  more  obtained  possession  of  the  land,  by 
inducing  the  family  of  F  to  leave  it,  did  not  change  the  right  of  F  to  have  a 
conveyance  of  the  land  made  to  him  on  his  return. 

4.  Receipt — effect  of  when  general.  In  such  a  case,  where  A  took  possession 
of  $500  worth  of  the  personal  property  of  F  as  well  as  of  the  land,  and  two 
years  afterward  there  was  a  general  receipt  from  F  to  A  for  $240,  "  in  full  of 
all  demands  and  claims"  to  date,  such  a  receipt  was  held  to  apply  only  to  the 
claim  growing  out  of  the  personal  property. 

5.  RECEIPT — required  to  release  an  equitable  title.  In  such  a  case,  the  receipt 
being  in  these  words :  "  September  17th,  1857.  Received  of  Benjamin  Allen 
two  hundred  and  forty  dollars,  in  full  of  all  demands  and  claims  due  Jacob 
Fitzsimmons  up  to  this  date.  (Signed)  Charles  Fitzsimmons,  attorney  for 
Jacob  Fitzsimmons.'.'  Held,  that  its  language  was  not  appropriate  to  the  pur- 
pose  of  releasing  a  complete  equitable  title  to  a  tract  of  land,  and  there  was  a 
personal  indebtedness,  to  which  it  did  properly  apply. 

6.  Heirs — may  be  compelled  to  convey  and  to  account  And,  where  a  bill  was 
filed  to  compel  a  conveyance,  upon  the  facts  above  recited,  and  praying  an 
account  of  rents  and  profits,  pending  which  bill  the  vendor,  A  died,  his  heirs 
were  made  parties,  and  were  compelled  to  convey  the  land,  and  account  for  the 
rents  and  profits  from  the  time  their  ancestor  last  went  into  possession. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion  ot  m».v 

(JOtn« 
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Messrs.  Henry  &  Head,  for  the  plaintiff  in  error. 

Messrs.  Moulton  &  Chafee  and  Mr.  A.  J.  Gallagher,  for 
the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Fitzsimmons  against 
Benjamin  Allen,  to  compel  the  conveyance  of  eighty  acres  of 
land.  Allen  died  pending  the  suit,  and  his  administrator  and 
heirs  were  brought  in  by  supplemental  bill.  The  case  was 
brought  to  a  hearing  upon  the  pleadings  and  proofs,  and  the 
Circuit  Court  dismissed  the  bill.  The  complainants  prosecute 
a  writ  of  error. 

Although  the  evidence  is  not  free  from  contradiction,  we 
consider  the  following  facts  sufficiently  established:  Fitzsim- 
mons  had  bought  from  some  person  whose  name  is  not  given, 
one  hundred  and  eighty  acres  of  land,  and  held  a  bond  for  a 
deed  upon  which  there  was  due  a  balance  of  from  $200  to 
$300.  He  applied  to  one  Johnson  for  a  loan  of  money.  He 
was  already  in  debt  to  Johnson,  and  it  was  agreed  between 
them  that  Johnson  should  advance  what  was  still  due  on  the 
land,  and  take  a  deed  in  his  own  name,  but  should  convey  to 
Fitzsimmons  whenever  he  should  pay  his  total  indebtedness 
to  Johnson,  amounting  to  about  $980.  In  the  fall  of  1855, 
Fitzsimmons  made  a  bargain  with  Allen,  by  which  the  latter 
was  to  give  Fitzsimmons  the  eighty  acres  of  land  in  contro- 
versy in  this  suit,  and  to  take  in  exchange  the  one  hundred 
and  eighty  acres,  paying  Johnson  the  amount  due  him.  This 
was  done.  Allen  received  a  bond  for  a  deed  from  Johnson, 
giving  him  his  notes  in  return,  and  Fitzsimmons  surrendered 
to  Allen  the  possession  of  the  one  hundred  and  eighty  acres, 
and  received  possession  from  Allen  of  the  eighty  acres  in  con- 
troversy. The  justice  of  the  peace  who  attended  to  the  business 
for  the  parties,  testifies,  that,  after  the  other  instruments  were 
executed,  Allen  offered  to  give  Fitzsimmons  a  deed  for  the 
eighty  acres  while  they  were  all  together,  but  the  latter  replied 
that  he  had  not  time  then  to  attend  to  it.     Allen  helped  Fitz- 
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simmons  to  move  upon  the  land.  He  remained  in  possession 
almost  eighteen  months,  and  then  left  home  and  was  absent 
some  four  or  five  years.  After  he  left,  Allen  took  possession 
of  all  his  personal  property,  exceeding  in  value  $500,  and  also 
took  possession  of  the  eighty  acres,  inducing  the  family  of 
Fitzsimmons  to  leave,  as  some  of  the  witnesses  testify,  by 
threats. 

The  defendants  rely  upon  a  receipt  executed  in  1857,  by 
Charles  Fitzsimmons  in  the  name  of  the  complainant,  from 
whom  he  had  an  instrument  purporting  to  be  a  power  of 
attorney,  and  since  lost.     The  receipt  is  as  follows : 

"  September  17th,  1857.  Received  of  Benjamin  Allen,  two 
hundred  and  forty  dollars  in  full  of  all  demands  and  claims  due 
Jacob  Fitzsimmons  up  to  this  date. 

"CHARLES  FITZSIMMONS, 
"Attorney  for   Jacob   Fitzsimmons." 

The  question  arising  upon  this  receipt  is,  whether  it  was 
designed  to  be  merely  a  receipt  for  the  demands  of  Fitzsim- 
mons, growing  out  of  the  seizure,  by  Allen,  of  his  personal 
property,  or  whether  it  was  also  intended  to  release  Allen 
from  Fitzsimmons'  claim  to  the  land.  As  it  is  relied  upon  by 
the  defendants  to  defeat  a  claim  which,  independently  of  this 
receipt,  is  exceedingly  clear,  it  is  incumbent  on  the  defendants 
to  show  with  reasonable  certainty  that  the  receipt  was  given  in 
discharge  of  this  claim,  and  this,  we  think,  the  evidence  fails 
to  do.  The  receipt,  it  is  true,  is  general  in  its  terms,  but  its 
language  is  not  appropriate  to  the  purpose  of  releasing  a 
complete  equitable  title  to  a  tract  of  land,  and  there  was  a 
personal  indebtedness  from  Allen  to  the  complainant,  to  which 
its  language  properly  applied.  Moreover,  this  indebtedness 
amounted  to  at  least  five  hundred  dollars.  The  land  was 
worth  ten  dollars  per  acre,  and  if  the  receipt  was  designed  to 
release  Fitzsimmons'  title,  he  would  be  giving  up  claims  to  the 
amount  of  $1,300  in  consideration  of  the  payment  of  $240.  No 
reason  whatever  is  shown  for  this  sacrifice,  and  such  a  circum- 
stance is  so  extremely  improbable  as  to  require   reasonably 
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clear  proof  before  it  is  entitled  to  belief.  It  is  sought  to  apply 
the  receipt  to  the  land  by  the  evidence  of  two  or  three  wit- 
-n esses  who  were  present  when  the  receipt  was  given.  But  it  is 
evidence  in  regard  to  a  conversation  which  had  occurred  eight 
years  before,  and  is  extremely  vague  and  unsatisfactory,  as  such 
evidence  generally  is.  Besides  it  is  shown  by  the  evidence  of 
two  witnesses  that  Allen,  in  1861,  four  years  after  the  receipt 
was  given,  admitted  that  he  offered  Fitzsimmons,  after  his 
return,  "  seventy-nine  acres  of  land,  a  beast  and  a  cow,"  in 
settlement,  and  that  the  offer  was  declined. 

It  is  also  insisted  by  the  defendants,  that  the  case  falls  within 
the  statute  of  frauds.  But  the  consideration  for  the  land  was 
fully  paid  and  possession  given  to  the  purchaser.  This  is  a 
sufficient  performance  to  take  the  case  out  of  the  statute. 

We  are  of  opinion  that  there  should  be  a  decree  for  the  con- 
veyance of  the  eighty  acres  of  land,  and  for  an  account  of  the 
renta  and  profits  since  the  commencement  of  the  suit. 

Reversed  and  remanded. 


Edward  A    Shook  and  Aaron  W.  Shook,  impleaded 
with  John  Myers, 
v. 
*The  People  of  the  State  of  Illinois. 

1.  Recognizance — liability  of  surety  where  the  principal  is  taken  by  military 
authority.  Where  M.  was  in  jail,  on  indictment  for  larceny,  and  S.  voluntarily 
became  his  bail,  and  took  him  to  another  county  for  the  purpose  of  putting:  him 
in  the  army  as  a  substitute,  as  a  matter  of  speculation,  and  an  officer  of  the 
United  States  took  M.  from  the  surety  as  a  deserter,  and  sent  him  to  his  com- 
mand to  serve  two  more  years,  held,  that  these  facts  did  not  discharge  the 
surety  from  his  liability  under  the  bail  bond,  in  a  proceeding  by  scire  facias, 
upon  a  forfeiture  thereof. 

Agreed  case  from  the  Circuit  Court  of  St.  Clair  county. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of  the 
Court. 
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Mr.  W.  H.  Snyder,  with  whom  was  Mr.  G.  Koerner,  for  the 
appellants. 

A  soldier,  charged  with  an  offense  against  the  civil  law, 
might,  perhaps,  be  surrendered  by  military  officers,  in  a  case 
where  he  had  committed  no  offense  against  the  rules  of  war 
prior  to  his  offense  against  the  civil  law.  But  no  person 
charged  with  the  highest  crime  known  to  military  law  would 
have  been  delivered  over  to  any  other  than  a  military  authority. 
It  was,  therefore,  impossible  for  the  sureties  to  comply  with 
the  bond. 

Mr.  J.  B.  Hay,  State's  attorney,  with  whom  was  Mr.  0.  M. 

Morrison,  State's  attorney,  for  the  people. 

By  the  thirty-third  article  of  war  it  is  made  the  duty  of  the 
commanding  officer,  upon  application  duly  made,  to  surrender 
to  the  civil  authorities,  for  trial,  any  soldier  charged  with  crime. 
Brightly's  Digest,  76.  See  also  Brown  v.  People,  26  111.  28 ; 
Mix  v.  People,  id.  32 ;  Hurd  on  Habeas  Corpus,  67 ;  Devine  v. 
The  State,  5  Sneed  (Tenn.)  624. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  scire  facias  on  a  recognizance  declared  forfeited 
by  a  judgment  on  a  default,  in  the  St.  Clair  Circuit  Court.  A 
trial  was  had  in  the  court  below  on  this  agreed  state  of  facts : 

"  That  one  John  Myers,  on  the  27th  day  of  September,  1864, 
with  Edward  A.  Shook  and  Aaron  W.  Shook  as  his  sureties, 
entered  into  a  recognizance  for  the  personal  appearance  of  John 
Myers  at  the  October  Term  of  said  St.  Clair  Circuit  Court, 
1864,  to  answer  an  indictment  for  larceny.  That  the  record 
evidence  sustained  all  the  allegations  in  the  scire  facias.  That 
the  Shooks,  by  entering  into  the  recognizance,  had  Myers 
released  thereby  from  confinement  in  the  jail  of  said  county, 
for  the  purpose  of  taking  Myers  to  Alton,  Illinois,  and  there 
putting  him  in  the  army  of  the  United  States,  as  a  substitute 


1866.]  Shook  et  at.  v.  The  People.  445 

Opinion  of  the  Court. 

for  any  one  desiring  to  pay  for  him  as  such  ;  that  the  Shooks 
did  take  him  there  and  presented  him  as  a  substitute  to  the 
provost  marshal,  who  recognized  Myers  as  a  deserter  from 
the  army,  and  took  him  from  Shook  and  forwarded  him  to  his 
command ;  that  when  Myers  was  taken  from  Shook  he  had  two 
years  of  an  unexpired  term  of  three  years'  service  yet  to  per- 
form ;  there  was  no  proof  that  Myers  was  dead,  or  had  not  been 
discharged  from  the  army  at  the  time  of  the  trial  of  the  case.' 

It  was  by  the  voluntary  act  of  the  securities  in  the  recog- 
nizance, that  Myers  escaped  a  trial.  Had  it  not  been  they 
expected  to  profit  by  disposing  of  his  services  as  a  substitute, 
as  a  matter  of  speculation  or  profit,  it  is  not  probable  they 
would  have  entered  into  the  recognizance.  But  finding  them- 
selves disappointed  in  their  expectations,  they  now  seek  to 
avoid  their  liability.  Had  Myers,  after  he  was  released,  made 
his  escape  from  his  bail,  their  situation  would  have  been  the 
same  as  it  is  under  existing  circumstances.  Myers,  in  that  case, 
would  have  acted  in  bad  faith  by  deceiving  them,  and  he  only 
did  the  same  by  failing  to  disclose  the  fact  that  he  was  a 
deserter.  The  people  of  the  State  through  none  of  its  officers 
authorized  to  act  in  the  matter  have  deprived  appellants  of  any 
right ;  nor  have  they  deceived  them  or  interposed  the  slightest 
obstruction  to  the  production  of  Myers  in  discharge  of  their 
recognizance.  And  having  done  no  act,  we  are  unable  to  per- 
ceive why  they  should  insist  that  the  people  of  the  State  have 
discharged  them  from  their  obligation  to  have  the  body  of 
Myers  to  answer  the  charge  preferred  against  him. 

According  to  the  army  regulations,  by  making  proper  appli- 
cation to  the  designated  military  authorities,  bail  have  the 
means  of  acquiring  the  possession  of  the  principal  in  the  recogni- 
zance, to  answer  to  the  charge  preferred  against  him,  for  crime 
committed  against  the  laws  of  the  State.  But  no  such  steps 
appear  to  have  been  taken  by  them.  They  have,  by  their  own 
voluntary  act,  released  him  from  custody  on  the  criminal  charge, 
and  with  perfect  apathy  contemplate  the  consequences  of  their" 
act,  without  the  least  efibrt  on  their  part  to  repair  the  injury 
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to  the  community  or  save  themselves  from  the  liability  which 
they  have  incurred.  When  they  undertook  to  make  the  specu- 
lation, as  we  suppose  they  did,  they  assumed  all  of  the  hazards 
attending  it ;  having  failed  in  their  design,  it  forms  no  reason 
in  law,  or  even  in  morals,  why  they  should  be  released  from  the 
recognizance.  They  have  undertaken  that  he  should  be  present 
in  court,  to  answer  the  charge  against  him,  and,  having  failed 
to  have  him  there,  they  must  be  held  to  discharge  the  other 
condition  of  the  recognizance,  by  paying  the  money  as  they 
agreed  ;  and  must  be  left  to  pursue  their  remedy,  if  any  they 
have,  against  their  principal. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Charles  Tourville  et  ux. 

v, 

Jabez  H.  Pierson. 

1.  Jurisdiction  of  defendant  in  chancery — how  acquired.  By  our  prac 
tice  in  chancery,  prayer  for  process  against  a  person,  and  service  of  process  upoi 
him,  give  the  court  jurisdiction  of  that  person,  whether  or  not  there  be  a  formal 
prayer  that  he  be  made  a  defendant. 

2.  The  homestead  right — when  it  exists.  The  right  to  a  homestead  does 
not  consist  in  purchasing  property  for  a  homestead,  but  in  actually  occupying  it 
as  such.  Hence,  when  a  bill  for  a  forclosure  alleged  that  the  premises  were  not 
occupied  as  a  homestead  at  the  time  of  the  execution  of  the  mortgage,  and  the 
answer  did  not  allege  an  occupation,  but  did  allege  that  the  complainant  knew, 
at  the  time  of  such  execution,  that  it  was  purchased  as  a  homestead,  the  answer 
was  not  responsive  to  the  bill,  and  there  was  no  homestead. 

3.  Occupation — under  the  homestead  law,  and  what  will  constitute.  Where  a 
tract  of  land  was  leased  to  a  tenant,  who  raised  a  crop  on  it,  but  did  not  occupy 
the  buildings  which  were  upon  it,  while  the  owner  and  family  lived  on  another 
and  distinct  tract  of  land,  owned  by  them,  of  the  value  of  sixteen  hundred  dol- 
lars, there  is  no  such  occupation  of  the  tract  so  leased,  as  would  defeat  a  mort- 
gage executed  at  that  time,  by  reason  of  the  homestead  law. 

4.  Lot  of  ground  and  the  buildings  thereon — what  constitutes.  Where 
a  mortgage  on  the  north  twenty  acres  of  an  "eighty,"  was  executed  by  parties 
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whose  homestead  where  they  then  resided,  and  which  was  worth  sixteen  hun- 
dred dollars,  was  the  south  forty  acres  of  the  same  "  eighty,"  and  the  twenty 
acres  lying  between  these  two  tracts  had  been  previously  sold  by  said  parties, 
and  deeded  away,  there  the  continuity  between  the  forty  and  the  twenty  was 
broken,  and  it  isolated  the  south  end  of  the  "  eighty,"  making  that  "  the  lot  of 
ground  and  the  buildings  thereon,"  which  was  the  homestead. 

5.  Owner  of  homestead — may  be  the  wife.  Where  the  title  to  the  "  lot  of 
ground,  and  the  buildings  thereon  "  is  in  the  wife,  and  she,  with  her  husband 
and  her  family,  reside  thereon,  that  lot  is  the  homestead. 

6.  One  homestead  for  each  family.  The  law  never  contemplated  that 
a  head  of  a  family  can  have  two  or  more  homesteads,  one  being  his  place  of 
actual  residence,  the  other  being  occupied  by  a  tenant. 

7.  Purchase-money — no  right  of  homestead  exists  against.  Where  a  mortgage 
on  land  was  given  to  secure  the  purchase  price,  and  the  mortgagor  intended, 
at  the  time,  to  make  it  a  homestead,  and  afterward  did  actually  remove  to  it, 
these  facts  did  not  make  it  the  homestead  of  the  mortgagor,  so  as  to  defeat  the 
mortgage. 

8.  Acknowledgment  by  a  married  woman — what  is  sufficient.  Where  a 
married  woman  makes  a  deed  to  property,  the  fee  of  which  is  in  her,  and  the 
improvements  thereon  belong  to  her  husband,  who  joins  in  the  same  deed,  and 
before  the  officer  acknowledges  that  she  executed  the  deed,  this  is  substantially 
acknowledging  it  as  her  act  and  deed,  and,  although  only  her  dower  right  was 
in  terms  released,  still  it  is  sufficient  to  pass  the  fee. 

9.  Same — is  within  the  statute.  Under  the  law  of  1853,  commonly  called  the 
confirmatory  law  (see  Laws  1853,  p.  89),  which  provides  that  no  informality  or 
omission  in  setting  forth  the  particulars  of  the  acknowledgment  shall  make 
the  same  invalid,  where  it  appears,  in  substance,  from  the  certificate,  that  the 
parties  executed  the  deed  voluntarily ;  and,  in  case  of  a  married  woman,  that 
she  knew  the  contents  of  the  deed,  and  had  been  examined  separate  from  her 
husband,  an  acknowledgment  like  that  above  mentioned  is  sufficient. 

The  facts  of  this  case  fully  appear  in  the  opinion  of  the  Court. 

Mr.  William  H.  Pogue,  for  the  plaintiffs  in  error. 

Mr.  H.  W.  Billings,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  Jersey 
county,  brought  by  Jabez  H.  Pierson  against  Charles  Tourville 
and  Louisa  A  Tourville,  to  foreclose  a  mortgage. 
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The  bill  is  in  the  usual  form,  to  which  answers  were  required 
under  oath.  It  is  averred  in  the  bill  that,  at  the  time  the 
mortgage  was  executed,  neither  Charles  Tourville  or  wife,  or 
family,  or  any  of  them,  were  residing  on  the  mortgaged 
premises,  nor  were  they  held  or  occupied  as  a  homestead ;  and 
that  the  mortgage  was  executed  to  secure  the  payment  of  the 
purchase-money  for  the  premises  on  a  sale  made  by  Pierson  to 
Tourville,  and  that  the  sum  of  $403.33  was  due  and  payable  on 
the  first  two  notes,  and  interest  thereon  at  ten  per  cent.  The 
bill  prayed  that  defendants  might  be  decreed  to  pay  this 
amount,  and  concluded  with  a  prayer  for  general  relief. 

The  defendants  in  their  answer  say  that,  at  the  time,  and  long 
before  the  mortgage  was  executed,  Louisa  Tourville  was  the 
owner  in  fee  of  the  land  mortgaged ;  that  defendants  had  leased 
the  same  to  one  J.  T.  Tourville,  who  had  erected  the  buildings 
upon  it,  and  for  materials  furnished  the  same  he  was  indebted 
to  the  complainant,  who,  not  having  been  paid  therefor,  prose- 
cuted a  suit  in  the  Jersey  Circuit  Court  to  enforce  a  mechanic's 
lien  upon  the  buildings  for  the  amount  of  his  claim,  and 
obtained  an  order  for  the  sale  of  the  same,  and  caused  the  same 
to  be  sold,  and  he  became  the  purchaser  thereof;  that  com- 
plainant, after  the  purchase,  leased  the  premises  to  one  Dent, 
who  held  the  same  until  the  improvements  were  sold  to 
defendant  Charles  Tourville,  and  for  which  the  mortgage  in 
suit  was  executed ;  that  Louisa  Tourville  was  owner  in  fee  of 
the  land,  and  when  she  executed  the  mortgage  she  had  no 
intention  to  relinquish  her  claim  to  it,  but  only  to  relinquish 
such  claim  as  she  might  have  to  the  improvements  upon  it ; 
that  she  did  not,  by  her  acknowledgment  of  the  deed,  relin- 
quish any  thing  more  than  her  dower  right  in  the  premises, 
having  no  intent  or  design  to  relinquish  her  estate  in  fee  to 
the  same.  She  admits  the  complainant  has  a  right  to  sell  the 
improvements  on  the  land  to  satisfy  his  demand,  as  the  notes 
were  executed  for  the  improvements,  but  denies  his  right  to 
deprive  her  of  her  estate  in  fee  therein  by  reason  of  the  mort- 
gage. The  defendants  charge  that  the  complainant  well  knew 
at  the  time  he  made  the  sale  to  Charles  Tourville  that  the 
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property  was  purchased  as  a  homestead  for  them,  they  being 
husband  and  wife,  and  living  together  as  such ;  and  they  aver 
that,  "as  soon  as  they  could,"  they  took  possession  of  the 
premises,  and  have  from  that  time  held  possession  thereof  as 
their  homestead,  and  they  insist  that  no  part  of  the  demand  in 
the  mortgage  mentioned  was  for  the  purchase-money  of  the 
real  estate  described  in  it.  She  asks  that  no  decree  shall  pass 
for  the  sale  of  the  land,  but  for  the  improvements  only. 

The  answer  was  sworn  to,  and  a  replication  filed. 

On  the  part  of  the  complainant,  it  was  proved  by  Henry  N". 
Pierson,  that  he,  as  agent  of  complainant,  sold  to  Charles 
Tourville,  the  defendant,  the  premises  mentioned,  about  the 
15th  of  November,  1859,  for  the  sum  of  six  hundred  dollars, 
to  secure  the  payment  of  which  he  executed  the  mortgage  and 
a  note  for  thirty  dollars.  The  premises  consisted  of  twenty 
acres  of  land,  with  a  store  and  dwelling-house  thereon.  The 
complainant  did  not  own  the  fee  in  the  land,  but  did  own  both 
the  buildings,  and  the  unexpired  lease  on  the  land,  which  had 
several  years  to  run.  At  the  time  of  the  sale,  the  defendant 
and  his  wife  were  both  living  on  a  tract  of  land  understood  to 
belong  to  the  wife,  situate  about  half  a  mile  south  of  the  tract 
Bold.  At  no  time  previous  to  the  sale  had.  the  defendant  and 
his  wife  occupied  the  mortgaged  premises.  Witness  was 
present  at  the  execution  and  acknowledgment  of  the  mortgage, 
and  nothing  was  said  at  the  time  by  Mrs.  Tourville  in  relation 
to  the  effect  of  the  mortgage,  and  no  reservation  was  made  by 
her  except  such  as  are  contained  in  the  deed  itself — that  no 
part  of  the  notes  mentioned  in  the  mortgage  have  ever  been 
paid,  and  since  the  sale  complainant  has  received  none  of  the 
rents  and  profits  of  the  premises. 

The  mortgage  was  dated  November  15,  1859,  and  describes 
the  premises  as  twenty  acres  of  land  off  the  north  end  of  the 
west  half  of  the  north-west  quarter  of  section  thirty-four,  in 
township  seven  north,  in  range  eleven,  west  of  the  third  principal 
meridian,  in  Jersey  county,  to  secure  three  notes  of  even  date, 
one  for  two  hundred  and  thirty-six  dollars  and  sixty-seven 
cents,  due  in  two  years ;  one  for  one  hundred  and  sixty-six  dol- 
29— 39th  III. 
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lars  and  sixty-six  cents,  due  in  three  years,  and  one  for  one 
hundred  and  sixty-six  dollars  and  sixty-seven  cents,  due  in  four 
years,  all  bearing  interest  at  ten  per  cent.  The  notes  were 
exhibited,  corresponding  with  those  described  in  the  bill  of 
complaint. 

On  the  part  of  the  defendants,  it  was  shown  by  the  testimony 
of  Ann  Stringham,  the  mother  of  Mrs.  Tourville,  that  on  the 
15th  of  November,  1859,  the  defendants  resided  on  the  south 
forty  of  the  eighty  acre  tract,  on  which  are  the  mortgaged 
premises.  Mrs.  Tourville  purchased  this  "  eighty"  in  1855  or 
1856,  with  money  obtained  from  her  father's  estate.  On  the 
14th  of  November,  1857,  the  defendants  leased,  for  the  term  of 
fifteen  years,  to  Toussant  Joseph  Tourville,  twenty  acres  off  the 
north  end  of  the  "  eighty."  Mrs.  Tourville  had  purchased  the 
tract  for  a  homestead,  and  built  a  house  on  the  south  part  of  it 
and  lived  in  it  until  they  purchased  the  house  and  store-house 
of  complainant  on  the  twenty  acre  tract  leased  to  Toussant 
Tourville.  Previous  to  the  date  of  the  mortgage  in  suit,  the 
defendants  sold,  to  one  Hemphill,  twenty  acres  off  the  south 
end  of  the  north  forty  of  this  "eighty,"  lying  between  the 
twenty  acres  leased  to  Toussant  and  the  south  forty  of  the 
"  eighty."  About  the  last  of  July  or  first  of  August,  1859, 
Toussant  Tourville  surrendered  to  defendants  the  possession  of 
the  twenty  acres  leased  to  him,  except  the  buildings,  which  were 
not  inclosed  by  any  fence,  and  were  standing  near  the  public 
road,  within  fifteen  or  sixteen  yards  of  the  line  of  the  road. 
After  the  defendants  took  possession,  they  moved  the  fence 
from  the  outside  and  placed  it  on  the  back  side  of  the  buildings, 
so  that  the  buildings  were  fenced  off  from  the  remainder  of 
the  twenty  acres,  leaving  no  fence  between  the  buildings  and 
the  road.  In  the  spring  of  1859,  defendants  leased  to  one 
Chambers,  the  twenty  acres,  except  the  buildings,  who  put  it 
in  corn,  and  delivered  one-third  of  the  crop  to  defendants  for 
rent.  Chambers  continued  in  possession  from  the  spring  of 
1859,  up  to  the  time  of  the  purchase  by  Charles  Tourville 
from  Pierson,  on  the  15th  of  November,  1859,  and  the  defend- 
ants, three  or  four  days  after  this  purchase,  moved  into  and 
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occupied  the  house  thereon,  and  have  lived  there  ever  since. 

At  the  time  of  this  purchase  by  Charles  Tourville  of  com- 
plainant, his  wife  was  the  owner,  in  fee,  of  the  land  on  which 
the  house  stood.  Toussant  Tourville  surrendered  the  lease 
because  he  could  not  pay  the  rent,  he  considering  he  had 
thereby  forfeited  it. 

The  complainant  then  proved  by  Moses  Cockerel  that  ho 
knew  this  eighty  acre  tract,  and  that  defendants  resided  on  the 
south  forty  of  it,  up  to  the  time  of  their  moving  into  the  house 
on  the  north  end  of  the  tract ;  that  at  the  time  of  their  removal 
the  south  forty  was  worth  $1,600,  and  had  been  lately  sold 
for  $2,500.  The  south  forty,  when  they  resided  on  it,  was 
owned  in  fee  by  Mrs.  Tourville. 

Joseph  Chambers  corroborated  the  testimony  of  Ann  String- 
ham,  as  to  his  occupying  there  twenty  acres  in  the  spring  of 
1859  by  putting  in  a  crop  upon  it.  He  further  said,  that 
Toussant  Tourville  moved  off  the  premises  on  the  28th  day  of 
April,  1859. 

A  point  is  made  on  the  acknowledgment  of  the  mortgage 
by  Mrs.  Tourville.     It  was  as  follows : 

"  State  of  Illinois,  ) 
Madison  County,     \  8S' 

"  Be  it  remembered,  that  on  this  15th  day  of  November,  1859, 
before  me,  John  M.  Pike,  a  justice  of  the  peace  in  and  for 
said  county,  came  Charles  Tourville  and  Louisa  Tourville, 
personally  known  to  me  to  be  the  real  persons  whose  names 
are  subscribed  to  the  foregoing  mortgage  deed  as  having  exe- 
cuted the  same,  and  they  acknowledged  that  they  signed, 
sealed  and  delivered  said  deed  voluntarily  and  freely  for  the 
uses  and  purposes  therein  mentioned,  and  the  said  Louisa  A. 
Tourville  being  by  me  made  acquainted  with  the  contents  and 
effect  of  said  deed,  and  by  me  examined  separate  and  apart 
from  Charles  Tourville,  her  husband,  she  acknowledged  that 
she  executed  said  deed  and  relinquished  her  right  of  dower  in 
the  premises  therein  described  and  set  forth,  freely  and  volun 
tarily  and  without  the  compulsion  of  her  husband." 
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The  court  found  to  be  due  to  complainant  from  the  defend- 
ant, the  sum  of  $634.66,  and  decreed  a  sale  of  the  premises  free 
from  any  homestead  right  of  the  defendants  or  either  of  them. 

The  defendants  prosecute  this  writ  of  error  and  assign  the 
following  errors :  The  court  erred  in  entering  a  decree  to  sell 
the  fee  of  Mrs.  Tourville  in  the  land  described  in  the  bill  of 
complaint.  In  decreeing  a  sale  of  the  land,  without  requiring 
the  homestead  of  the  defendants  therein,  to  be  set  apart  to 
them.  In  rendering  a  decree  against  Louisa  Tourville,  as 
the  bill  nowhere  prays  that  she  be  made  a  party  defendant 
thereto. 

The  points  chiefly  relied  on  by  the  plaintiffs  in  error  to  reverse 
the  decree,  are,  in  ordering  a  sale  of  the  premises  free  from 
any  homestead  right  of  the  defendants  or  either  of  them ;  and 
decreeing  a  sale  of  the  fee  which  was  always  in  Mrs.  Tourville 
and  never  conveyed  by  her.  On  the  other  point,  that  the 
court  acquired  no  jurisdiction  over  Louisa  Tourville  to  enter  a 
decree  against  her,  as  the  bill  does  not  pray  that  she  be  made 
a  defendant,  it  is  only  necessary  to  say,  that,  in  our  practice  in 
chancery,  prayer  for  process  against  a  person,  and  service  of 
process  upon  him,  give  the  court  jurisdiction  of  the  person, 
whether  or  not  there  be  a  formal  prayer  that  he  be  made  a 
defendant. 

Upon  the  first  point  made,  that  of  a  homestead  right  in  the 
plaintiffs  in  error,  the  bill  alleges  that  the  premises  were  not 
occupied  as  a  homestead  at  the  time  of  the  execution  of  the 
mortgage.  The  answer  alleges  that  complainant  knew  at 
the  time  of  the  execution  of  the  mortgage  that  the  property  was 
purchased  as  a  homestead.  The  answer  is  not  responsive  to 
the  charge  in  the  bill.  The  charge  is,  that  the  premises  were 
not  occupied  as  a  homestead  at  the  time  the  mortgage  was  exe- 
cuted. The  answer  is,  complainant  knew  the  property  was 
purchased  as  a  homestead.  That  may  be  true,  and  yet  no  right 
of  homestead  exist.  That  right  consists,  not  in  purchasing 
property  for  a  homestead,  but  in  actually  occupying  it  as  such, 
which  is  not  averred  and  proved  in  this  case.  Chambers  did 
not  occupy  the  premises,  in  the  sense  of  the  law,  but  merely 
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raised  a  crop  of  corn  on  the  land,  the  buildings  thereon  not 
being  inhabited  by  him.  The  facts  show  most  conclusively, 
the  homestead  of  the  plaintiffs  in  error,  at  the  time  the  mort- 
gage was  executed  was  upon  the  south  forty  of  this  "  eighty," 
and  was  worth  sixteen  hundred  dollars.  That  the  continuity 
between  this  forty,  and  the  twenty  acres  on  the  north  end  of 
the  eighty,  was  broken  by  the  sale  of  plaintiffs  in  error,  to 
Hemphill  of  twenty  acres,  being  the  south  half  of  the  north 
forty.  That  tract,  thus  conveyed  to  Hemphill,  isolated  the 
south  end  of  the  eighty,  and  cut  it  off  from  any  connection  with 
the  north  end,  thus  making  the  south  end,  "  the  lot  of  ground 
and  the  buildings  thereon,"  which  the  plaintiffs  in  error  then 
occupied  as  a  residence,  and  owned  by  Mrs.  Tourville,  who  was 
a  householder  having  a  family,  and  of  the  value  of  one  thou- 
sand dollars,  the  homestead.  The  law  never  contemplated,  as 
the  plaintiffs  in  error  seem  to  contend,  that  a  head  of  a  family 
can  have  two  or  more  homesteads,  one  being  his  place  of  actual 
residence,  the  other  being  occupied  by  a  tenant.  The  home- 
stead was  the  south  forty,  and  Chambers'  occupancy  of  the 
north  forty  by  raising  a  crop,  did  not  make  that,  also,  a  home- 
stead. Nor  did  the  removal  to  it  by  plaintiffs  in  error  after 
the  purchase  from  complainant,  make  it  the  homestead,  so  as  to 
defeat  him.  That  claim  being  set  up,  the  complainant  had  a 
right  to  reply,  the  debt  was  incurred  for  its  purchase,  and 
therefore  no  homestead  right. 

The  other  question  must  be  determined  by  our  statute,  and  by 
reference  to  the  decisions  of  this  court,  cited  on  the  argument. 

The  question  is,  what  did  Mrs.  Tourville  convey  by  her  deed 
and  acknowledgment?  By  the  deed  she  conveyed  all  her 
interest  in  the  land,  but  by  the  acknowledgment,  she  released 
her  dower  right,  in  terms. 

The  doctrine  of  this  court  has  ever  been,  that  a  certificate  of 
acknowledgment  is  sufficient  if  it  complies,  substantially,  with 
the  requirements  of  the  statute.  The  case  of  Hughes  et  al.  v. 
Lane,  11  111.  123,  reviews  all  the  cases  decided  by  this  court  on 
that  point,  and  various  decisions  by  courts  of  other  States,  and 
the  conclusion  is  reached,  that,  in  the  case   of  Mrs.  Lane,  who 
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was  conveying  her  own  estate,  an  acknowledgment  was  suffi 
cient,  which  was  in  substance  the  same  as  the  one  made  by 
Mrs.  Tourville.  In  both,  dower  is  relinquished ;  and  in  both, 
the  phrase,  "  does  not  wish  to  retract,"  is  omitted.  The  court 
say,  in  our  view,  the  words  "  does  not  wish  to  retract,"  are  not 
necessarily  a  part  of  the  acknowledgment,  but  are  inserted  in 
the  statute  to  afford  a  married  woman  an  opportunity  to  avoid 
a  deed  conveying  away  her  real  estate  which  she  had  voluntarily 
executed,  if,  at  the  time  the  officer  takes  her  acknowledgment, 
she  thinks  proper  to  retract  what  she  has  done. 

This  deed,  thus  acknowledged,  conveyed  land  owned  by  Mrs. 
Lane  in  her  own  right,  and  also  land  to  which  she  had  a  dower 
interest  only.  The  court  do  not  decide  that  such  an  acknowl- 
edgment, where  the  real  estate  of  the  wife  only  is  conveyed, 
would  be  sufficient,  but  they  apply  so  much  of  the  certificate  as 
relates  to  the  relinquishment  of  dower,  to  the  lot  in  which 
there  was  a  right  of  dower  •  and  as  to  the  rest  of  the  certificate 
the  court  say : 

"  It  is  the  execution  of  the  deed,  not  the  relinquishment  of 
dower,  that  is  acknowledged  to  have  been  made  freely  and 
voluntarily,  without  any  compulsion  of  the  husband,  and  this, 
together  with  the  other  statements  of  the  certificate,  as  to  privy 
examination  and  acquaintance  with  the  contents  of  the  deed, 
was  sufficient  to  pass  Mrs.  Lane's  interest  in  the  land  which 
she  held  in  fee." 

This  decision  was  adhered  to  in  Garret  et  ah  v.  Moss  et  al., 
22  111.  364,  and  in  Chester  et  ux.  v.  Rumsey,  26  id.  97,  it  is 
referred  to  not  in  terms  of  disapprobation.  But,  aside  from 
these  decisions,  is  not  the  acknowledgment  good  under  the  act 
of  1853  commonly  called  the  confirmatory  law  ?  That  act  pro- 
vides, in  substance,  that  no  informality  or  omission  in  setting 
forth  the  particulars  of  the  acknowledgment  before  the  officer, 
in  his  certificate  thereof,  shall  make  the  same  defective  or 
invalid,  provided  it  appears  in  substance,  from  the  certifi- 
cate, that  the  parties  executing  the  deed  executed  the  same 
freely  and  voluntarily,  and  that,  in  case  of  a  married  woman 
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executing  the  same,  it  appears,  in  substance,  that  she  knew  the 
contents  of  the  deed,  and  that  she  was  examined  by  the  officer 
separate  and  apart  from  her  husband.     Scates'  Comp.  966. 

This  law  conforms  to  the  ruling  in  Mrs.  Lane's  case,  and 
validates  the  acknowledgment  of  the  mortgage  in  question  as 
properly  acknowledged  by  Mrs.  Tourville  so  as  to  pass  the  fee. 
Acknowledging  she  executed  the  deed  is  substantially  acknowl- 
edging it  as  her  act  and  deed.     Stuart  v.  Button,  ante,  91. 

What  Mrs.  Tourville's  intentions  may  have  been  when  she 
executed  the  mortgage,  cannot  now  be  scrutinized.  It  is  in 
proof  nothing  was  said  at  the  time  about  the  effect  of  the  mort- 
gage, nor  did  she  make  any  reservation  of  any  right,  except  such 
as  may  be  found  in  the  deed  itself.  The  deed  manifests  her  inten- 
tion, and  that  is  clearly  expressed  in  it,  to  sell  and  convey  all  her 
right  and  title  to  the  premises.  This  was  explained  to  her  by 
the  magistrate,  and  she  was  privily  examined,  and  these  bring 
her  case  within  the  decision  of  Hughes  et  al.  v.  Lane,  above 
cited.     Perceiving  no  error  in  the  decree,  it  must  be  affirmed. 


Decree  affirmed 


The  St.  Louis,  Alton  and  Terre  Haute  Railroad 

Company 

v. 

Josiah  K.  Gilham. 

1.  RAILROADS — diligence  required  to  prevent  injury  by  fire.  Railroad  com- 
panies should  use  all  the  appliances  of  science,  and  the  highest  degree  of 
diligence,  to  prevent  the  destruction  of  property  contiguous  to  their  lines,  by 
means  of  fire  escaping  from  their  passing  engines. 

2.  New  trial  —  verdict  contrary  to  evidence.  In  an  action  against  a  railroad 
company  to  recover  for  damage  to  property  along  its  line,  occasioned  by  fire 
escaping  from  a  passing  locomotive,  it  was  at  least  a  matter  of  doubt  from 
the  evidence  whether  the  proper  appliances  and  diligence  were  used  to  prevent 
the  escape  of  the  fire,  and  the  court  refused  to  disturb  a  verdict  against  the 
company. 
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Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Mr.  Levi  Davis,  for  the  appellants. 

Mr.  David  Gillespie,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Gilham  against  the  railway 
company,  to  recover  damages  for  hay,  meadow  and  fencing, 
destroyed  by  fire  communicated  by  the  locomotive  of  a  passing 
train.  Gilham  recovered  a  verdict  and  judgment,  and  the 
company  appealed. 

The  only  point  made  by  the  appellant  is  that  the  verdict  is 
against  the  evidence.  It  is  urged  that  the  case  shows  no  neg- 
ligence on  the  part  of  the  appellant. 

A  witness  for  the  plaintiff  testifies,  that  after  the  train  passed 
he  first  saw  fire  in  his  own  meadow,  and  put  it  out.  He  then 
discovered  fire  in  a  neighbor's  meadow,  and  extinguished  that. 
He  then  saw  fire  in  the  plaintiff's  meadow,  but,  before  he  could 
reach  it,  the  hay  was  consumed.  The  fire,  he  says,  seemed  to 
follow  the  train  through  four  or  five  different  farms  and  caught 
in  the  meadows  from  forty  to  fifty  feet  from  the  track.  The 
defendant  called  a  witness  who  had  charge  of  their  sheet-iron 
works,  and  who  testified  that  all  the  engines  of  the  company 
were  fitted  with  the  best  modern  improvements  to  prevent  the 
emission  of  sparks,  and  that  the  engine  in  question  had  them 
when  it  left  the  works  of  which  he  had  charge,  but  he  did  not 
know  whether  it  had  them  on  the  day  when  the  fire  occurred. 
The  netting  used  to  confine  the  sparks  could  be  removed,  but 
with  much  difficulty.  Its  removal  increases  the  draft  and 
makes  more  steam. 

This  was  substantially  all  the  evidence  except  what  related 
to  the  value  of  the  property  destroyed,  and  we  do  not  think  it 
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a  case  in  which  we  should  set  aside  the  verdict  as  unsustained 
by  the  evidence.  The  fact  that  the  fire,  in  the  language  of  the 
witness,  seemed  to  follow  the  train  through  four  or  five  different 
farms,  certainly  raises  a  strong  presumption,  either  that  the 
modern  improvements  of  which  the  witness  for  the  defendant 
speaks,  had  been  removed  from  this  particular  locomotive,  or 
were  out  of  repair.  It  is  certainly  a  very  unusual  thing  for  a 
train  to  leave  such  a  track  of  devastation  behind  it.  To  rebut 
the  inference  which  the  jury  probably  drew  from  this  circum- 
stance, the  defendant  did  not  call  any  employee  who  was  on 
the  train,  but  only  the  witness  who  had  charge  of  a  repair  shop, 
and  who  could  only  testify  as  to  the  condition  of  the  locomo- 
tive when  it  left  his  hands.  As  this  court  has  already  had 
occasion  to  remark,  it  is  not  requiring  too  much  of  railway 
companies,  which  are  sending  over  the  country  so  dangerous 
an  element  as  fire,  that  they  should  use  all  the  appliances  of 
science,  and  the  highest  degree  of  diligence,  to  prevent  the 
destruction  of  the  immense  amount  of  property  contiguous  to 
their  lines.  Whether  such  appliances  and  such  diligence  were 
used  in  this  case,  is  at  least  a  matter  of  doubt.  The  jury  have 
found  they  were  not,  and  we  cannot  disturb  their  verdict. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Reuben  Miller.  John  R.  Francis,  Charles  D.  Bar- 
rett and  John  Barrett, 
v. 
The  People  of  the  State  of  Illinois 

1.  Evidence — confessions.  The  rule  has  long  been  settled  that,  while  a 
free  and  voluntary  confession  of  guilt  is  of  the  highest  order  of  evidence,  one 
extorted  is  never  received. 

2.  So,  where  one  was  taken  from  his  home  about  midnight  by  a  body  of 
men  armed  and  disguised,  and  hung  on  a  tree  in  a  neighboring  wood,  and 
being  taken  down  almost  senseless,  made  a  confession,  implicating  himself  and 
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others  in  a  robbery,  it  was  error  to  allow  it  to  go  to  the  jury  on  the  trial  of  an 
indictment  for  the  offense  against  those  thereby  implicated. 

3.  Middle  Letter — not  a  part  of  the  name.  The  middle  letter  of  a  name 
is,  in  law,  no  part  of  the  name.  So,  when  an  indictment  alleged  that  J.  R.  R. 
was  robbed,  and  the  proof  was  that  it  was  J.  B.  R.  who  was  robbed,  there  was 
no  variance. 

4.  Jury — to  decide  on  the  entire  testimony.  In  a  criminal  case,  the  jury  are  to 
consider  the  entire  testimony,  and  may  disregard  the  statements  of  such  wit- 
nesses as  have  been  successfully  impeached,  unless  such  statements  are  corrob- 
orated by  other  evidence  not  impeached. 

5.  Reasonable  doubt — what  will  amount  to.  A  merely  chimerical  or 
conjectural  doubt  will  not  justify  an  acquittal ;  it  must  be  a  doubt  arising  from 
a  candid  and  impartial  investigation  of  all  the  evidence,  and  such  as,  in  the 
graver  transactions  of  life,  would  cause  a  reasonable  and  prudent  man  to  hes 
itate  and  pause.  And,  when  the  jury  can  say,  after  considering  all  the  evidence, 
that  they  have  an  abiding  conviction  of  the  truth  of  the  charge,  they  are  satis- 
fied beyond  a  reasonable  doubt. 

6.  It  is  a  familiar  doctrine  in  criminal  cases  that,  if  a  reasonable  doubt  of 
the  guilt  of  the  prisoner  is  entertained,  the  jury  have  no  discretion,  but  must 
acquit. 

7.  Concert  op  action — what  will  amount  to.  Where  several  are  jointly 
indicted  for  robbery,  and  the  evidence  shows  that  all  acted  together,  each  aid- 
ing in  his  own  way,  all  are  guilty,  though  they  did  not  actually  meet  together 

nd  agree  to  commit  the  robbery. 

8.  Alibi — evidence  concerning.  Evidence  of  an  alibi,  whether  sufficient  to 
render  the  guilt  of  the  defendant  impossible  or  only  improbable  is  proper  for 
the  jury,  and  he  is  entitled  to  the  benefit  of  any  reasonable  doubt  the  jury  may 
entertain  on  this  point. 

9.  Same— -failure  to  prove.  Where  a  defendant  attempts  to  prove  an  alibi* 
and  fails  to  do  so,  it  should  have  no  greater  weight  to  convince  a  jury  of  his 
guilt  than  a  failure  to  prove  any  other  important  item  of  defense,  and  should 
not,  generally  speaking,  operate  to  his  prejudice. 

10.  Evidence — destroyed  or  concealed.  The  suppression,  destruction,  or  con- 
cealment of  evidence  against  the  accused  is  a  circumstance  from  which  the 
jtuy  should  draw  some,  but  not  the  strongest,  inference  of  guilt. 

11.  Instructions — by  State's  attorneys.  Attorneys  for  the  State,  it  seems, 
should  ask  very  few  instructions,  and  those  as  plain  and  simple  as  language 
can  make  them. 

12.  Description  of  the  accused — some  evidence  of  guilt.  Where  the  jury 
believed,  from  the  evidence,  that  R.  was  robbed  by  persons  staying  in  his 
immediate  neighborhood,  and  of  a  particular  description,  evidence  that  there 
were  then  no  other  persons  than  defendants  in  that  neighborhood,  of  that 
description,  is  a  circumstance  of  some  weight  against  those  of  the  accused  thus 
described 


1866.]  Miller  et  al.  v.  The  People.  459 


Statement  of  the  case. 


13.  Improper  evidence — when  material  is  ground  for  a  reversal.  Where 
material  evidence  was  improperly  allowed  to  go  to  the  jury  it  is  good  ground 
for  reversing  the  judgment. 

14.  Officer  in  charge  of  a  jury — when  he  should  be  punished.  An  officer 
m  charge  of  a  jury,  after  a  case  was  committed  to  them,  who  suffered  indi- 
vidual jurors  to  separate  from  the  panel,  deserves  the  punishment  of  the  court. 

15.  Misconduct  of  officer' — does  not  vitiate  verdict.  But,  in  such  a  case, 
where  there  was  no  undue  influence  upon  the  jury,  while  so  separated,  the 
court  would  not,  from  that  reason,  set  aside  a  verdict  otherwise  proper. 

Wbit  of  Error  from  the  Circuit  Court  of  Clark  county ;  the 
Hon.  Charles  H.  Constable,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiffs  in  error,  for 
robbery,  found  at  the  March  Term,  A.  D.  1865.  On  the  trial 
Isaac  B.  Randolph  testified  as  follows : 

"  My  name  is  Isaac  B.  Randolph ;  I  live  in  Clark  county ;  on 
the  night  of  the  5th  of  March  last,  while  I  was  in  bed,  asleep, 
the  front  door  was  bnrsted  in  and  three  men  entered  my  house, 
one  with  a  candle  in  his  hand,  the  other  two  with  revolvers ; 
they  were  blacked ;  one  wore  a  slouched  hat  and  a  handker- 
chief tied  over  it ;  they  presented  their  revolvers  and  demanded 
my  money  ;  I  gave  them  $50  out  of  my  breeches ;  they  said  I 
had  more,  and  called  to  some  one  outside  to  bring  in  the  hay ; 
I  noticed  the  spokesman  most  closely ;  I  went  to  a  press  in  the 
corner  and  gave  them  $350  more ;  that  was  in  an  envelope ; 
they  then  left,  saying  I  should  not  be  disturbed  any  more ;  I 
identify  the  prisoners  as  the  three  men ;  next  morning  I  found 
they  had  taken  a  rail  from  the  fence  to  burst  open  the  door ;  I 
saw  four  tracks  where  they  got  the  rail ;  two  of  them  were 
ordinary ;  one  of  the  other  two  tracks  had  a  heel  plate  and 
large  tacks  in  the  toe ;  this  track  turned  out  more  than  com- 
mon, and  the  fourth  track  turned  in  rather  pigeon-toed ;  I  fol- 
lowed these  tracks  about  three-quarters  of  a  mile ;  they  went 
east  a  hundred  yards,  then  crossed  the  road,  and  about  a 
hundred  yards  beyond  they  seemed,  from  the  stamping  around, 
to  have  parleyed  awhile  ;  they  were  young  men  ;  one  was  spare 
made,  one  heavy  set ;  they  were  in  my  house  ten  roinutes  ; 
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I  afterward  saw  Miller  as  he  was  being  taken  to  squire  Taj 
lor's ;  he  held  up  his  foot  and  asked  if  I  saw  any  tracks  such 
as  that  would  make ;  his  boot  had  a  heel  plate  and  tacks  in 
the  toe ;  I  told  him  I  did  see  plenty  such  ;  I  went  to  Taylor's ; 
it  was  nearly  midnight ;  about  twenty  men  were  in  the  room  ; 
I  had  just  moved  to  the  neighborhood  and  knew  but  few  per- 
sons ;  I  went  in  and  selected  the  two  Barrett  boys ;  they  were 
sitting  together ;  I  pointed  to  Francis  as  the  other  one ;  no  one 
pointed  either  of  them  out,  or  indicated  by  description  of  cloth- 
ing or  otherwise  which  had  been  arrested ;  they  were  not  then 
blacked ;  P  never  saw  these  men  before  the  robbery ;  Francis 
was  the  one  that  had  the  handkerchief  over  his  hat,  the  one 
that  did  the  talking,  and  the  one  that  received  the  money ;  the 
clock  struck  eleven  a  few  minutes  after  they  left. 

R.  Baits :  I  saw  the  tracks  at  Eandolph's  house  ;  on  Mon- 
day night,  myself  and  (eight  others  named),  went  to  the  house 
of  Mrs.  Francis  ;  she  was  an  aunt  of  Riley  Francis,  and  he  was 
staying  there ;  we  called  for  Riley ;  he  came  to  the  door  ;  some 
of  us  had  our  coats  wrong  side  out ;  some  had  their  caps 
reversed,  and  one  had  his  cap  wrong  side  out ;  we  told  Francis 
we  had  come  to  take  him  to  Taylor's ;  he  asked  for  a  writ ;  we 
told  him  we  had  one,  but  we  had  not ;  he  came  and  we  started 
toward  the  woods  ;  Francis  began  to  halloo ;  I  caught  hold  of 
him,  gave  him  a  few  jerks  and  made  him  hush.  As  we  went 
on  I  asked  him  when  Dave  Packard  had  been  up ;  he  said 
about  two  weeks  ago ;  1  struck  him  with  my  open  hand,  and 
he  then  said  he  had  been  up  a  few  days  before ;  we  went  down 
in  the  woods ;  stopped  and  put  a  rope  round  his  neck  and  over 
a  limb ;  told  him  he  knew  what  we  wanted  him  to  tell,  that 
Randolph  had  been  robbed,  and  we  wanted  him  to  tell  all  about 
it ;  he  protested  his  innocence ;  we  started  to  pull  him  up,  but 
the  rope  broke ;  the  second  time  his  feet  swung  clear  of  the 
ground,  but  the  rope  broke  again ;  people  were  then  passing 
from  church,  and  we  moved  about  a  quarter  of  a  mile  further 
into  the  woods ;  John  Coons  was  riding ;  some  one  suggested 
to  get  his  bridle  rein  and  we  did ;  we  then  hung  Francis,  and 
he  gave  the  signal  to  be  let  down,  which  was  a  grip  of  the  hand ; 


18C6.]  Miller  et  al.  v.  The  People.  461 

Statement  of  the  case. 

he  then  said  Barretts  and  Miller  were  in  it  but  he  was  not ; 
we  hung  him  again,  and  when  let  down  he  confessed  that  he 
was  in  it ;  this  was  about  eleven  or  twelve  o'clock  at  night ; 
Francis  said  that  he,  Reuben  Miller,  John  and  Charles  Bar- 
rett, robbed  Randolph ;  he  said  he  was  "  kinder "  lost  when 
he  got  to  Randolph's ;  some  of  the  men  marked  on  the  ground 
the  position  of  Randolph's  house,  the  fences  and  road ;  he 
said  Miller  butted  the  door  down  with  a  rail ;  he  and  the  two 
Barrett  boys  went  in  and  Miller  stayed  out ;  he  said  they  got 
some  money  out  of  Randolph's  breeches,  and  some  out  of 
the  safe  in  the  corner,  which  was  in  an  envelope ;  he  said  in 
coming  from  Randolph's  they  crossed  the  road  and  stopped 
about  one  hundred  and  fifty  yards  from  it  and  talked  awhile. 
I  helped  to  arrest  Miller;  when  we  called  he  came  to  the 
door ;  he  had  his  pistol  in  his  hand ;  he  put  out  his  hand  to 
shake  hands,  and  then  saw  the  other  men  and  drew  back ;  I 
pushed  it ;  he  kept  setting  chairs  in  the  way,  and  I  set  them 
out  till  we  got  nearly  to  the  wall ;  he  then  said  he  would  go  if 
we  would  let  him  take  his  weapons ;  we  said  he  might ;  he  had 
been  drafted  and  pretended  like  he  thought  the  military  were 
after  him ;  just  after  he  put  his  revolver  in  its  case,  he  took  a 
pocket-book  out  of  his  pocket,  and  slipped  it  "  sorter "  under 
his  coat  to  his  wife  who  was  standing  just  behind  him  ;  it  bulged 
out ;  he  then  said  we  might  search  him,  that  he  had  nothing  but 
pocket-change ;  did  not  make  any  effort  to  get  the  pocket-book ; 
as  we  went  along,  Miller  said :  "  That  d — d  clan  has  got  me  into 
this ;  I  know  where  Allen  Porter  and  Packard  roost  over  on  the 
knobs,  and  I'll  have  them  taken  and  will  help  to  do  it ;  if  you 
will  hang  Riley  Francis  up,  he  will  belch  her;"  we  took 
Miller  by  Randolph's;  when  Francis  got  to  the  squire's  he 
denied  all  that  he  had  said  when  we  hung  him  in  the  woods ; 
Francis  said  Miller  had  the  money. 

The  remainder  of  the  testimony  sufficiently  appears  in  the 
opinion  of  the  Court. 

Mr.  W.  L.  Dalaney,  for  the  plaintiffs  in  error. 
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Mr.  S.  S.  Whitehead,  State's  Attorney,  and  Mr.  C.  M.  Mor- 
rison, State's  Attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  Clark  county 
for  robbery.  The  prisoners  were  convicted  and  sentenced  to 
the  penitentiary.  They  bring  the  case  here  by  writ  of  error, 
and  assign  for  error  the  giving  the  third,  sixth,  eighth,  tenth, 
eleventh,  thirteenth,  fourteenth  and  fifteenth  instructions  on 
behalf  of  the  people,  in  refusing  the  eighth  instruction  asked 
by  the  prisoners,  in  permitting  the  confession  of  Francis  to  go 
to  the  jury,  and  in  overruling  the  motion  for  a  new  trial. 

The  record  shows  the  confession  of  Francis  was  extorted  from 
him  by  a  high-handed  act  of  violence  and  wrong  and  under  cir- 
cumstances of  unusual  cruelty.  At  about  midnight,  he  was 
taken  from  his  home  by  a  body  of  armed  and  disguised  men  to  a 
neighboring  wood,  and  there  hung  upon  a  tree  by  the  neck, 
when,  taken  down  almost  senseless,  he  confessed  that  he,  with 
the  other  prisoners  charged,  committed  the  robbery,  and  detailed 
the  circumstances. 

The  rule  has  been  long  settled  in  our  law  that,  while  a  free 
and  voluntary  confession  of  guilt  is  of  the  highest  order  of  evi- 
dence, one  extorted  is  never  received.  Unlike  the  laws  of  the 
polished  and  learned  Romans,  the  cruel  provisions  of  which 
allowed  criminals,  and  even  witnesses  in  some  cases,  to  be  put 
to  the  torture,  for  the  purpose  of  forcing  a  confession,  ours,  in 
most  commendable  contrast,  are  fashioned  in  a  spirit  more  just 
and  humane. 

The  confession  of  Francis,  against  objections,  should  not 
have  gone  to  the  jury. 

The  eighth  instruction  asked  by  the  defendants  was  the 
following : 

"  It  is  essential,  in  all  criminal  prosecutions,  that  the  name 
of  the  party  injured  should  be  proved  as  charged  in  the  indict- 
ment, and  if  the  proof  shows  that  the  robbery  was  committed 
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on  Isaac  B.  Randolph,  and  not  on  Isaac  R.  Randolph,  as  charged 
in  the  indictment,  they  must  acquit  the  defendants." 

The  indictment  charges  the  robbery  to  have  been  committed 
on  Isaac  R.  Randolph  ;  it  was  proved  it  was  committed  on 
Isaac  B.  Randolph,  to  whom  the  stolen  money  belonged. 

In  support  of  this  objection,  the  counsel  for  plaintiffs  in  error 
contends  that,  although  it  was  unnecessary  to  insert  the  initial 
"R"  in  the  name  of  the  party  robbed,  yet,  as  it  was  inserted, 
and  it  was  not  proved  he  was  as  well  known  by  the  one  name 
as  the  other,  the  variance  is  fatal. 

We  are  not  of  this  opinion.  The  middle  initial  might,  as 
counsel  admits,  have  been  wholly  omitted  in  the  indictment, 
and  it  would  have  been  good  if  the  real  Randolph  was  intended 
to  be  named  in  it  as  the  owner  of  the  property  stolen.  In  law, 
the  middle  letter  of  a  name  is  no  part  of  the  name.  It  may  be 
dropped  and  resumed  or  changed  at  pleasure,  and  the  only 
inquiry  is  one  of  substance^  was  he  the  real  party  robbed? 
ErsHne  v.  Dams,  25  Il\J(26}irr^(Z^> 

The  third  instruction  given  for  tlie  people  is  as  follows : 

"  In  determining  the  guilt  or  innocence  of  the  defendants, 
the  jury  are  to  consider  the  entire  evidence  in  the  case,  but 
they  are  at  liberty  to  disregard  the  statements  of  such  witnesses 
(if  any  there  be)  as  have  been  successfully  impeached  either  by 
direct  contradiction,  or  by  proof  of  general  bad  character, 
unless  the  statements  of  such  witnesses  have  been  corroborated 
by  other  evidence  which  has  not  been  impeached." 

We  see  no  substantial  objection  to  this  instruction.  It 
comes  within  the  rule  often  announced  by  this  court.  Grdbtree 
v.  Hagenbaugh,  25  111.  233. 

The  following  is  the  sixth  instruction  : 

"  In  considering  the  case  the  jury  are  not  to  go  beyond  the 
evidence  to  hunt  up  doubts,  nor  must  they  entertain  such 
doubts  as  are  merely  chimerical  or  conjectural.  A  doubt  to 
justify  an  acquittal  must  be  reasonable,  and  it  must  arise  from 
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a  candid  and  impartial  investigation  of  all  the  evidence  in  the 
case,  and  unless  it  is  such  that,  were  the  same  kind  of  doubt 
interposed  in  the  graver  transactions  of  life,  it  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause,  it  is  insufii- 
cient  to  authorize  a  verdict  of  not  guilty.  If,  after  considering 
all  the  evidence,  you  can  say  you  have  an  abiding  conviction  of 
the  truth  of  the  charge,  you  are  satisfied  beyond  a  reasonable 
doubt." 

We  think  the  law  in  regard  to  the  nature  of  the  doubt 
which  a  jury  may  properly  entertain,  is  here  correctly  stated. 
Pate  v.  The  People,  3  Gilm.  644.  It  is  a  familiar  doctrine  ol 
the  law  in  criminal  cases,  that  if  a  reasonable  doubt  of  the 
guilt  of  the  prisoner  is  entertained,  the  jury  have  no  discretion, 
but  must  acquit.  Reins  v.  The  People,  30  111.  256.  Where 
there  is  an  abiding  conviction  of  the  truth  of  the  charge  resting 
in  the  minds  of  the  jury,  there  cannot  be,  at  the  same  time,  in 
the  same  mind,  a  reasonable  doubt. 

The  following  is  the  eighth  instruction : 

"  While  the  law  requires  that,  to  find  the  defendants  guilty 
in  this  case,  the  evidence  should  show  that  they  were  acting  in 
concert,  still  it  is  not  necessary  that  it  should  be  positively 
proved  that  they  actually  met  together  and  agreed  to  rob  Ran- 
dolph.  Such  concert  may  be  proved  from  circumstances,  and 
if,  from  all  the  evidence,  the  jury  are  satisfied  that  the  defend- 
ants acted  together,  each  aiding  in  his  own  way,  it  would  be 
sufficient." 

This  instruction  is  wholly  unobjectionable,  and  is  expressed 
in  appropriate  language,  and  is  the  law  of  the  subject  embraced 
in  it. 

The  tenth  instruction  is  this  : 

"  In  this  case,  what  in  law  is  known  as  an  alibi — that  is  the 
defendants  were  at  another  place  at  the  time  of  the  commission 
of  the  robbery,  is  in  part  relied  on  by  the  defendants.  To 
render  the  proof  of  an  alibi  satisfactory,  the  evidence  must 
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cover  the  whole  time  of  the  transaction  in  question  so  as  to 
render  it  impossible  that  the  defendants  could  have  committed 
the  act.  It  is  not  enough  that  it  renders  their  guilt  improb- 
able merely." 

The  last  clause  of  this  instruction  vitiates  the  whole.  The 
frame  of  the  instruction  in  the  preceding  clauses  is  proper,  and 
expresses  the  true  doctrine  in  respect  to  the  proof  of  an  alibi. 
The  theory  of  an  alibi  is,  that  the  prisioner  was  so  far  removed 
from  the  scene  of  the  crime,  at  the  time  of  its  commission,  as 
to  make  it  impossible  that  he  could  have  committed  it,  but  he 
is  entitled  to  the  benefit  of  any  reasonable  doubt  the  jury  may 
entertain  on  this  point.     Hopper  v.  The  People,  31  111.  393. 

Instruction  eleven  is  as  follows : 

"  If  the  jury  believe  from  evidence  that  the  defendants  or 
either  of  them  upon  the  trial  of  this  case  have  attempted  to 
prove  an  alibi,  and  failed,  it  is  a  circumstance  of  great  weight 
against  them,  and  proper  to  be  considered  by  the  jury  in 
determining  their  guilt  or  innocence." 

There  is  a  slight  objection  to  this  instruction,  and  it  is  this : 
Failing  to  prove  an  alibi  should  have  no  greater  weight  to  con- 
vince a  jury  of  the  guilt  of  the  prisoner  attempting  it  than  the 
failure  to  prove  any  other  important  item  of  defense.  A 
prisoner  is  entitled  to  rely  on  the  facts  in  his  favor,  he  may 
suppose  he  is  able  to  prove,  and  if  he  is  so  unfortunate  as  to 
fail  in  his  proof,  it  should  not,  generally  speaking,  operate  to 
his  prejudice.  Proof  of  an  alibi  is  a  defense  as  legitimate  as 
any  other,  and  the  court  should  not  say,  lest  it  prejudice  the 
minds  of  the  jury,  that  failing  to  establish  it,  should  have  great 
weight  against  the  prisoner,  for  that  is  the  import  of  this 
instruction. 

The  thirteenth  instruction  is  as  follows : 

"  The  jury  has  no  right  to  presume  or  believe  that  other 
persons  than  those  on  trial  might  have  committed  the  robbery 
unless  such  presumption   or  belief  arises  from  the  evidence 
30— 39th  III. 
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given  on  the  trial,  and  the  fact  that  other  persons  might  have 
committed  the  robbery  does  not  necessarily  exclude  legal  evi- 
dence of  the  guilt  of  the  accused  and  upon  which  the  jury 
would  be  bound  to  find  the  defendants  guilty." 

This  instruction  is  objectionable.  It  is  not  perspicuous,  and, 
by  giving  it,  the  jury  might  have  been  confused  and  misled. 

The  fourteenth  instruction  has  reference,  we  presume,  to  a 
portion  of  the  testimony  of  several  of  the  witnesses,  as  to  the 
conduct  of  Miller  when  he  was  taken  into  custody.  They  tes- 
tified thalt  he,  on  that  occasion,  took  a  pocket-book  out  of  his 
pocket  and  slipped  it  under  his  coat  to  his  wife,  standing  behind 
him,  and  then  said  they  might  search  him,  he  saying  that  he  had 
nothing  but  pocket-change.     The  following  is  the  instruction : 

"  The  suppression,  destruction  or  concealment  of  evidence 
against  the  accused  is  a  circumstance  from  which  the  jury 
should  draw  the  strongest  inference  of  guilt,  because  if  he  were 
innocent  he  would  have  no  interest  in  concealing,  or  destroying, 
or  suppressing  such  testimony." 

The  instruction  should  have  omitted  the  epithet  "  strongest," 
and  the  reason  or  argument  of  the  proposition.  Such  destruc- 
tion or  concealment  of  evidence  might,  doubtless,  warrant  the 
jury  in  unfavorable  inferences  against  a  prisoner  who  has  done 
such  an  act,  and  be  some  evidence  of  guilt.  "We  would  not 
reverse  a  judgment  by  reason  of  the  error  in  this  instruction, 
but  deem  it  proper  to  say  that  the  attorneys  for  the  State 
should  ask  very  few  instructions,  and  those  as  plain  and  simple 
as  language  can  make  them. 

The  fifteenth  instruction  is  not  materially  objectionable.  If 
the  word  "  great "  was  omitted  it  would  be  unexceptionable. 
It  is  as  follows : 

"If  the  jury  believe  from  evidence  that  Eandolph  was 
robbed  by  persons  residing  or  staying  in  or  near  his  immediate 
neighborhood,  the  circumstance  of  the  description  of  the  defend- 
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ants  by  the  evidence  that  there  are  no  other  persons  staying  in 
or  near  his  neighborhood  answering  to  that  description  are  of 
great  weight  against  such  of  the  accused  thus  described." 

The  remaining  error  assigned  is  in  overruling  the  motion 
for  a  new  trial,  the  verdict  being,  as  alleged,  contrary  to  the 
evidence. 

We  think  the  testimony  of  Randolph,  with  other  facts,  which 
were  properly  before  the  jury,  to  which  the  confession  of 
Francis  led,  were  sufficient  to  establish  the  guilt  of  all  the 
parties,  provided  the  jury  discredited  the  testimony  of  the  wit- 
nesses for  the  prisoners,  which  it  would  seem  they  were  justified 
in  doing  by  the  testimony  of  the  impeaching  witnesses,  and  by 
the  established  facts  of  the  case.  But  as  we  are  unable  to  say 
what  effect  the  extorted  confession  of  Francis  may  have  had 
upon  the  jury  to  lead  their  minds  to  the  conclusion  they  have 
reached,  connected  with  the  other  testimony,  we  are  bound  to 
reverse  the  judgment,  on  the  principle  that  material  evidence 
was  before  them,  which  was  not  properly  there. 

As  to  the  misconduct  of  the  officers  in  suffering  individual 
jurors  to  separate  from  the  panel  after  the  case  was  committed 
to  them,  in  the  absence  of  undue  influences  upon  them  while 
so  separate,  we  would  not  for  that  reason  set  aside  a  verdict 
otherwise  proper.  The  officer  deserves  the  punishment  of  the 
court,  but  there  is  no  proof  the  prisoners  have  been  prejudiced 
by  his  misconduct.  Davis  v.  The  People,  19  HI.  78 ;  Reins  v. 
The  People,  30  id.  256. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed. 
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William  H.  Brown  et  at.,  Executors  of  Aaron  Pitney, 

deceased, 

v. 

Margaret  Pitney. 


Margaret  Pitney. 

William  H.  Brown  et  al,  Executors  of  Aaron  Pitney,, 

deceased. 

1.  Doctrine  OP  election — as  applied  to  devisees  and  legatees—its  meaning. 
The  doctrine  of  election,  as  between  inconsistent  rights,  although  founded  on 
a  principle  that  is  just  everywhere,  is  most  frequently  applied  to  devisees  and 
legatees  in  wills ;  and,  as  applied  to  them,  it  means  simply,  that  he  who 
would  accept  the  bounty  of  another  must  do  so  upon  such  terms  and  conditions 
as  the  donor  may  choose  to  impose.  The  beneficiary  under  a  will  cannot  insist 
that  the  provisions  in  his  favor  shall  be  executed  and  those  to  his  prejudice 
annulled.    He  must  accept  the  instrument  in  its  entirety  or  not  at  all. 

2.  If  a  testator,  intending  to  dispose  of  his  property,  mixes,  in  his  disposi- 
tion, property  as  to  which  another  person  has  a  right  to  defeat  his  disposition, 
giving  to  that  person  an  interest  by  his  will,  that  person  shall  not  be  permitted 
to  defeat  the  disposition  where  it  is  in  his  power,  and  yet  take  under  the  will. 
In  such  case  there  must  be  an  election. 

3.  Same — as  applied  to  dower.  The  rule  of  election  applies  to  every  species  oi 
right,  and  the  right  of  dower  is  no  more  protected  than  any  other. 

4.  Same  —  the  rule  under  our  statute.  Under  the  tenth  section  of  our  existing 
statute  of  dower,  if  the  will  of  the  husband  devise  land  to  the  wife,  such  devise 
is  of  itself  a  bar  of  dower  unless  otherwise  expressed  in  the  will,  but  the 
widow  may  nevertheless  renounce  the  will  and  claim  her  dower. 

5.  On  the  other  hand,  a  bequest  of  personalty  does  not,  of  itself,  like  a  devise 
of  realty,  bar  the  dower,  since  the  Revision  of  1845. 

6.  If,  however,  the  testator,  in  bequeathing  personalty  to  the  widow,  shows, 
either  by  express  terms  or  by  necessary  implication  from  other  provisions  in 
the  will,  that  the  personalty  is  intended  to  be  in  lieu  of  dower,  then  the  widow 
must  elect  between  the  bequest  and  her  dower. 

7.  But  under  our  law  a  still  different  case  may  arise.  By  the  fifteenth  sec- 
tion of  the  dower  act,  the  widow  of  a  husband  who  has  died  leaving  no  lineal 
descendants,  may  take,  in  lieu  of  dower,  one-half  in  fee  of  the  real  estate  which 
may  be  left  after  the  payment  of  debts.  And  if  a  testator,  without  lineal  descend- 
ants, bequeaths  to  his  widow  a  sum  of  money,  and  expressly  provides  in  his 
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will  that  such  bequest  shall  not  be  in  lieu  of  dower,  but  shall  be  in  lieu  of  any 
claim  which  the  widow  may  make  to  one-half  of  his  real  estate  in  fee,  after  the 
payment  of  debts,  the  widow,  in  such  a  case,  could  take  both  her  dower  proper 
and  the  bequest,  but  she  could  not  exercise  the  power  of  substitution  under  the 
fifteenth  section,  and  take  in  lieu  of  dower,  the  one-half  in  fee  and  also  take 
the  bequest.  She  cannot  take  under  the  will,  and  at  the  same  time  over- 
turn it. 

8.  A  testator  may  make  a  bequest  of  personalty  to  his  widow,  and  provide 
that  she  must  accept  it  in  lieu  both  of  her  dower  and  of  her  right  to  take  one- 
half  in  fee  under  the  fifteenth  section ;  or  he  may  provide  that  she  may  still 
have  her  dower  proper,  but  not  have  one-half  in  fee,  and  while  in  neither  case 
would  she  be  barred  of  her  right  either  to  her  dower  proper  or  to  the  one-half 
in  fee,  as  she  might  prefer,  yet,  in  the  first  case,  if  she  insist  on  either  dower  or 
fee,  she  must  forego  the  bequest,  and,  in  the  latter  case,  if  she  insist  on  the  one- 
half  in  fee  she  must  forego  the  bequest.  She  must,  in  short,  be  put  to  her 
election. 

9.  And  these  results  may  follow,  either  from  the  express  terms  of  the  will 
or  from  its  necessary  implications,  from  any  thing  in  its  provisions  which 
shows  the  clear  intent  of  the  testator. 

10.  But,  where  it  is  said  the  widow  will  be  compelled,  in  these  contingen- 
cies, to  forego  the  legacy,  it  is  not  to  be  understood  that  she  must  wholly 
forfeit  it,  but  only  surrender  so  much  of  it  as  shall  be  a  compensation  to  other 
beneficiaries  of  the  will  who  are  disappointed  of  the  testator's  intended  bounty 
through  the  assertion  by  the  widow  of  her  legal  and  independent  rights. 

11.  Same — application  of  these  rules  to  this  case.  In  this  case,  after  a 
bequest  of  one-third  of  his  household  furniture  to  his  wife,  the  testator  directed 
the  residue  of  his  personal  property  and  all  his  real  estate  to  be  sold  by  his 
executors  for  the  purpose  of  creating  a  fund,  out  of  which  should  be  paid 
the  debts,  funeral  expenses,  certain  legacies,  and  an  annuity  of  six  hundred 
dollars  to  the  widow,  and  the  residue  was  directed  to  be  divided  between  certain 
collateral  kindred.  The  real  estate  was  accurately  described,  and  the  executors 
were  authorized  to  execute  to  the  purchasers  good  and  sufficient  deeds,  which 
should  vest  the  property  in  the  purchasers  as  fully  as  if  he  had  himself  exe- 
cuted the  same.  It  was  held  that  the  widow  could  not  take  the  annuity  and 
also  one-half  the  real  estate  in  fee,  but  must  be  put  to  her  election. 

12.  But  the  court  were  not  prepared  to  say  that  the  will  showed  an  inten- 
tion that  the  widow  should  not  claim  strict  dower  as  well  as  the  annuity. 

13.  Widow  s  right  to  one-half  the  land  in  fee — to  what  character  of  estate 
that  right  attaches.  Under  the  statute  which  gives  the  one-half  of  the  real 
estate  of  which  her  husband  died  seised  to  the  widow,  under  certain  circum- 
stances, in  lieu  of  dower,  the  right  to  the  one-half  in  fee  applies  to  all  classef 
of  estates  in  which  dower  is  demandable,  and  this,  by  express  provision, 
includes  equitable  as  well  as  legal  estates  of  inheritance. 

14.  The  only  limitation  to  this  right  of  substitution  is,  that  the  one-half  in 
fee  can  be  substituted  for  the  one-third  for  life  only  in  the  estates  of  which  the 
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husband  died  seised.    The  substitution  would  not  be  allowed  in  regard  to  lands 
conveyed  by  him,  in  his  life-time  without  joinder  by  the  wife. 

15.  Estoppel.  Where  the  owner  of  land,  for  the  purpose  of  evading  the 
payment  of  an  anticipated  creditor,  conveys  the  same  to  another  to  be  held  as 
a  secret  trust  for  the  grantor,  equity  would  not  enforce  the  trust,  yet,  should 
the  grantor  die  while  the  title  was  thus  situated,  and  the  grantee  and  trustee 
voluntarily  convey  the  land  back  to  the  executors  of  the  grantor,  who  accept 
the  conveyance  in  their  capacity  as  executors,  and  for  the  avowed  purpose  of 
placing  "  the  property  to  the  benefit  of  the  estate,  where  it  belonged,"  the 
executors  will  be  estopped  to  deny  that  the  testator  died  seised  of  an  equitable 
estate  of  inheritance  in  the  premises,  as  against  his  heirs,  devisees  or  widow. 

16.  Nor  could  any  of  the  beneficiaries  under  the  will,  deny  the  seisin  of  the 
testator,  for  the  purpose  of  disputing  the  rights  of  others,  they  themselves 
claiming  by  virtue  of  such  seisin. 

17.  Pahol  evidence  —  explaining  a  dear1  While  parol  evidence  is  inad 
missible  for  the  purpose  of  contradicting  a  deed  or  impairing  its  legal  effect,  it 
is  always  admissible  for  the  purpose  of  showing  the  circumstances  under 
which  a  deed  was  made  and  from  whom  the  consideration  moved,  with  the 
view  of  establishing  a  resulting  trust. 

18.  So,  where  the  owner  of  land  executed  a  conveyance  of  the  same  in  fee, 
a  consideration  being  stated  in  the  deed,  it  is  competent,  upon  a  reconveyance 
of  the  land  to  the  executors  of  the  grantor,  to  show,  by  parol,  that  there  was 
no  consideration  for  the  first  conveyance,  but  that  it  was  made  to  avoid  the 
payment  of  an  anticipated  creditor,  and  that  the  land  was  to  be  held  by  the 
grantee  as  a  secret  trust  for  the  grantor ;  and  this  for  the  purpose  of  showing 
that  the  latter  died  seised  of  an  equitable  estate  of  inheritance  in  the  premises. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

A  statement  of  the  case  appears  in  the  opinion  of  the  Court. 

Mr.  H.  C.  Pitney,  and  Messrs.  Mather  &  Taft,  for  the 
executors. 

Messrs.  Bates  &  Towslee,  for  Margaret  Pitney. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  Tth  of  January,  1865,  Aaron  Pitney  died,  leaving  a 
widow,  Margaret  Pitney,  but  no  lineal  descendants.  He  left 
a  will  which  had  been  duly  executed  on  the  24th  of  December, 
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1864,  and  which  after  his  death  was  duly  probated.  By  its 
provisions,  after  a  bequest  of  one-third  of  his  household  furni- 
ture to  his  wife,  he  directed  the  residue  of  his  personal  property 
and  all  his  real  estate,  consisting  of  two  houses  on  Michigan 
avenue,  in  the  city  of  Chicago,  known  as  No.  83  and  No.  115, 
and  forty  acres  of  land,  to  be  sold  by  his  executors  for  the 
purpose  of  creating  a  fund,  out  of  which  should  be  paid  the 
debts,  funeral  expenses,  certain  legacies,  and  an  annuity  of 
$600  to  the  widow,  and  the  residue  was  directed  to  be  divided 
equally  between  the  children  of  his  late  brother,  Mahlon  Pitney, 
and  his  brother-in-law,  William  H.  Brown,  giving,  as  a  reason 
therefor,  "  a  large  portion  of  my  property  having  been  received 
through  his  father  and  the  father  of  my  late  wife,  Betsy  H. 
Pitney."  The  different  parcels  of  real  estate  were  described 
by  their  numbers,  and  devised  to  his  executors,  William  H. 
Brown  and  Henry  C.  Pitney,  for  the  purpose  of  executing  the 
trusts  created  by  the  will,  and  they  were  authorized  to  execute, 
to  the  purchasers  of  said  property,  good  and  sufficient  deeds. 
The  executors  named  in  the  will  qualified  as  such,  and  on  the 
4th  of  March,  1865,  the  widow,  Margaret  Pitney,  filed  her 
petition  in  the  Circuit  Court  of  Cook  county,  against  them, 
claiming  the  benefit  of  the  provisions  of  the  will  in  her  favor, 
and  also  dower  in  the  realty,  and  praying  the  court  to  decree 
to  her  one-half  of  the  real  estate  in  fee  in  lieu  of  dower.  The 
executors  answered,  denying  the  right  of  the  widow  to  claim 
both  the  annuity  and  one-half  of  the  real  estate,  admitting  that 
she  might  take  either,  and  asking  that  she  be  put  to  her 
election.  The  executors  further  insisted,  in  their  answer,  that 
she  could  not,  in  any  event,  take  one-half  the  fee  in  lot  83,  on 
the  ground  that  Pitney  did  not  die  seised  of  either  a  legal  or 
equitable  estate  in  that  lot.  The  Circuit  Court  rendered  a 
decree  allowing  her  one-half  the  fee  in  the  property  described 
as  No.  115,  and  in  the  forty  acres  of  land,  and  also  giving  her 
the  annuity,  but  disallowing  any  claim  in  lot  No.  83.  Both 
parties  appealed.  The  widow  assigns  for  error  the  decree  as  to 
lot  83,  and  the  executors  that  portion  of  it  which  gave  to  her 
both  the  annuity  of  $600  and  also  one-half  the  fee  in  lot  115 
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and   the  forty   acres   of  land.     "We   will   consider  first  that 
portion  of  the  decree  to  which  the  executors  except. 

The  doctrine  of  election,  as  between  inconsistent  rights,  has 
been  long  established.  Although  founded  on  a  principle  that 
is  just  everywhere,  its  most  frequent  practical  application  has 
been  to  devisees  and  legatees  in  wills.  As  applied  to  them  it 
means  simply,  that  he  who  would  accept  the  bounty  of  another 
must  do  so  upon  such  terms  and  conditions  as  the  donor  may 
choose  to  impose.  The  beneficiary  under  a  will  cannot  insist 
that  the  provisions  in  his  favor  shall  be  executed  and  those  to 
his  prejudice  annulled.  He  must  accept  the  instrument  in  its 
entirety  or  not  at  all.  This  is  a  doctrine  founded  upon  so  clear 
a  principle  of  natural  equity  that  it  must  necessarily  be  recog- 
nized in  every  system  of  enlightened  jurisprudence.  Noyes  v. 
Mor daunt,  2  Yernon,  581,  and  Streatfield  v.  Streatfield,  Cases 
Temp.  Talbot,  176,  are  among  the  earliest  reported  cases  in 
our  law  in  which  this  principle  has  been  applied,  but  they  have 
since  been  very  numerous,  and  hardly  any  rule  can  be  considered 
better  settled.  In  Whistler  v.  Webster,  2  Yesey,  Jr.  370,  Lord 
Alvanley,  master  of  the  rolls,  says :  "  No  man  shall  claim  any 
benefit  under  a  will  without  conforming  as  far  as  he  is  able, 
and  giving  effect  to  every  thing  contained  in  it,  whereby  any 
disposition  is  made  showing  an  intention  that  such  a  thing  shall 
take  place,  without  reference  to  the  circumstance  whether  the 
testator  had  any  knowledge  of  the  extent  of  his  power  or 
not."  The  principle  is  nowhere  better  expressed  than  by  Lord 
Ersklne,  in  the  celebrated  case  of  Thelusson  v.  Woodford,  13 
Yes.  221,  in  the  following  language  :  "  If  a  testator,  intending 
to  dispose  of  his  property  *  *  *  mixes,  in  his  disposition, 
property  that  belongs  to  another  person,  or  property  as  to  which 
another  person  has  a  right  to  defeat  his  disposition,  giving  to 
that  person  an  interest  by  his  will,  that  person  shall  not  be  per- 
mitted to  defeat  the  disposition  where  it  is  in  his  power,  and 
yet  take  under  the  will.  The  reason  is,  the  implied  condition 
that  he  shall  not  take  both,  and  the  consequence  follows  that 
there  must  be  an  election ;  for  though  the  mistake  of  the  testa- 
tor  cannot  affect  the  property  of  another  person,  yet   that 


1866.]  Beown  et  at,  Exes.,  etc.,  v.  Pitney.  473 

Opinion  of  the  Court. 

person  shall  not  take  the  testator's  property  unless  in  the 
manner  intended  by  the  testator." 

In  Birmingham  v.  Kirwan,  2  Schoales  &  Lefroy,  444,  Lord 
Kedesdale  remarks :  "The  rule  of  election  seems  to  me  to 
apply  to  every  species  of  right,  and  I  cannot  find  that  the  right 
of  dower  is  more  protected  than  any  other ; "  and  in  reference 
to  the  case  before  him,  he  says,  "  the  assertion  by  the  widow 
of  a  right  of  dower  in  the  house  and  demesne,  would  be  incon- 
sistent with  the  disposition  of  the  house  and  demesne  con- 
tained in  the  will,  and  therefore  the  widow  cannot  have  both." 

Chief  Justice  Marshall  says,  in  Hubert  v.  Wren,  7  Cranch, 
370 :  "  It  is  a  maxim  of  a  court  of  equity  not  to  permit  the 
same  person  to  hold  under  and  against  a  will.  If  it  be  mani- 
fest, from  the  face  of  the  will,  that  the  testator  did  not  intend 
the  provision  it  contains  for  his  widow  to  be  in  addition  to 
her  dower,  but  to  be  in  lieu  of  it,  if  his  intention,  discovered  in 
other  parts  of  his  will,  must  be  defeated  by  the  allotment  of 
dower  to  the  widow,  she  must  renounce  either  her  dower  or 
the  benefits  she  claims  under  the  will." 

Numerous  cases  enforcing  the  same  principle  will  be  found 
collected  in  1  Jarman  on  Wills,  397,  et  seq.,  1  Bright's  Hus- 
band and  Wife,  section  u  Election,"  and  1  Leading  Cases  in 
Equity,  290.  The  doctrine  was  applied  in  its  full  extent, 
in  this  court,  in  WiTbanks  v.  Wilbanks,  18  111.  17,  in  which  it 
was  held  that  if  a  testator  devise  to  one  person  land  belonging 
to  another,  and  in  the  same  will  bequeaths  to  the  owner  of  the 
land  a  moneyed  legacy,  a  case  for  election  is  raised.  The  owner 
must  relinquish  his  own  estate  to  the  devisee  thereof  under  the 
will,  or  forego  the  legacy,  at  least  to  an  extent  equivalent  to 
the  value  of  the  estate.  In  such  cases  equity  will  sequester  so 
much  of  the  legacy  as  may  be  necessary  to  compensate  the 
devisee  if  the  owner  of  the  estate  devised  elects  to  retain  it. 

Let  us  apply  these  well  settled  principles  to  claims  of  dower 
in  this  State,  where  the  husband  has  died  leaving  a  will.  In 
such  cases,  under  the  tenth  section  of  our  existing  statute  of 
dower,  if  the  will  devise  land  to  the  wife,  such  devise  is  of 
itself  a  bar  of  dower,  unless  otherwise  expressed  in  the  will, 
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but  the  widow  may  nevertheless  renounce  the  will  and  claim 
her  dower.  On  the  other  hand,  a  bequest  of  personalty  does 
not,  of  itself,  like  a  devise  of  realty,  bar  the  dower,  since  the 
Revision  of  1845,  as  settled  in  the  case  of  Jennings  v.  /Smith, 
29  111.  120.  In  the  one  case,  the  will  containing  nothing  to 
show  the  intent  of  the  testator,  the  widow  cannot  take  both 
the  land  devised  and  her  dower.  In  the  other  case,  the  will 
containing  nothing  to  show  the  intent,  the  widow  may  take 
both  the  personalty  bequeathed  and  her  dower.  If,  however, 
the  testator,  in  bequeathing  personalty  to  the  widow,  shows, 
either  by  express  terms,  or  by  necessary  implication  from  other 
provisions  in  the  will,  that  the  personalty  is  intended  to  be  in 
lieu  of  dower,  then,  under  the  well  settled  principles  already 
stated,  the  widow  must  elect  between  the  bequest  and  her 
dower.  She  cannot  accept  the  testator's  bounty  except  upon 
such  terms  as  he  has  thought  proper  to  impose.  They  are 
binding  on  her  conscience,  and  this  is  intimated  obiter  by  the 
court  in  this  same  case  of  Jennings  v.  Smith. 

But,  under  our  law,  a  still  different  case  may  arise.  By  the 
fifteenth  section  of  the  dower  act,  the  widow  of  a  husband,  who 
has  died  leaving  no  lineal  descendants,  may  take,  in  lieu  of 
dower,  one-half  in  fee  of  the  real  estate  which  may  be  left  after 
the  payment  of  debts.  This  is  an  estate  widely  different,  both 
in  quality  and  in  quantity,  from  that  of  dower.  Suppose,  then, 
a  testator,  without  lineal  descendants,  bequeaths  to  his  widow 
a  sum  of  money,  and  expressly  provides  in  his  will  that  such 
bequest  shall  not  be  in  lieu  of  dower,  but  shall  be  in  lieu  of  any 
claim  which  the  widow  may  make  to  one-half  of  his  real  estate 
in  fee  after  the  payment  of  debts,  the  widow,  in  such  a  case, 
would  be  permitted  to  take  both  her  dower  proper  and  the 
bequest ;  but,  if  she  should  seek  to  take,  in  lieu  of  dower,  the 
one-half  in  fee,  a  court  of  equity  would  say  to  her  that  the  tes- 
tator had  given  her  the  money  on  condition  that  she  should  not 
exercise  this  power  of  substitution  under  the  fifteenth  section  ; 
and  that,  if  she  accepted  his  bounty,  she  must  do  so  upon  his 
terms.  She  cannot  take  under  his  will,  and  at  the  same  time 
overturn  it.     He  cannot,  by  his  will,  deprive  her  of  her  dower, 
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or  of  her  legal  right  under  the  fifteenth  section  to  take  one-half 
of  the  realty  in  fee  instead  of  dower,  but  he  can  say  to  her,  and 
has  the  undoubted  right  to  say,  "  If  you  do  exercise  your  legal 
right  of  substituting  one-half  in  fee  in  place  of  one-third  for 
life,  under  this  section,  then  you  must  forego  the  bounty  that 
I  intended  for  you  in  the  way  of  personalty.  It  is  on  this  con- 
dition only  that  I  give  it  to  you."  If,  as  decided  by  this  court, 
in  WilbanJcs  v.  WilbanJcs,  18  111.  17,  a  testator  can  compel  a 
devisee  to  give  up  his  own  land  to  another,  as  a  condition  of 
his  bounty,  a  fortiori,  can  a  testator  compel  a  widow  to  relin- 
quish her  right  to  land  not  her  own,  but  the  title  of  which  is 
to  come  through  the  testator,  as  a  condition  to  her  enjoyment 
of  a  bequest  which  the  law  does  not  require  him  to  make  ? 
There  can  be  no  question  but  that  a  testator  may  make  a 
bequest  of  personalty  to  his  widow,  and  provide  that  she  must 
accept  it,  in  lieu  both  of  her  dower  and  of  her  right  to  take  one- 
half  in  fee  under  the  fifteenth  section  ;  or  he  may  provide  that 
she  may  still  have  her  dower  proper,  but  not  have  one-half  in 
fee  ;  and  while,  in  neither  case,  would  she  be  barred  of  her  right, 
either  to  her  dower  proper  or  to  the  one-half  in  fee,  as  she 
might  prefer,  yet,  in  the  first  case,  if  she  insist  on  either  dower 
or  fee,  she  must  forego  the  bequest ;  and,  in  the  latter  case,  if 
she  insist  on  the  one-half  in  fee,  she  must  forego  the  bequest. 
She  must,  in  short,  be  put  to  her  election.  And  these  results 
may  follow,  either  from  the  express  terms  of  the  will  or  from 
its  necessary  implications,  from  any  thing  in  its  provisions  which 
shows  the  clear  intent  of  the  testator.  We  should  add,  how- 
ever, that,  when  we  speak  of  the  widow  being  compelled,  in 
these  contingencies,  to  forego  the  legacy,  we  do  not  mean  that 
she  must  wholly  forfeit  it,  but  only  surrender  so  much  of  it  as 
shall  be  a  compensation  to  other  beneficiaries  of  the  will  who 
are  disappointed  of  the  testator's  intended  bounty  through  tne 
assertion  by  the  widow  of  her  legal  and  independent  rights. 
This  question  of  compensation,  however,  does  not  arise  in  the 
present  case. 

In  the  light  of  these  principles  the  case  at  bar  is  easy  of 
determination.     The  claim  of  the  widow  to  one-half  the  real 
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estate  in  fee  is  plainly  inconsistent,  both  with  the  general 
frame  and  plan  of  the  will,  and  with  its  specific  provisions. 
The  testator  directs  that  his  executors  shall  sell,  within  one 
year  from  his  decease,  "all  my  real  estate,"  proceeding  to 
describe  it.  It  gives  one-third  of  the  household  furniture  to 
his  wife,  and  directs  his  executors  to  sell  the  remaining  two- 
thirds.  Out  of  the  fund  to  be  thus  raised  from  all  the  realty 
and  two-thirds  of  the  furniture  he  directs  the  payment  of  his 
funeral  expenses,  debts,  legacies  and  the  sum  of  $600  per 
annum  to  his  wife,  and  that  the  balance  "shall  be  equally 
divided  between  the  children  of  my  late  brother  Mahlon  Pit- 
ney and  my  brother-in-law,  William  H.  Brown,  of  the  city  of 
Chicago,  a  large  portion  of  my  property  having  been  received 
through  his  father,  and  the  father  of  my  late  wife,  Betsey  H. 
Pitney."  Can  it  be  for  a  moment  supposed,  that  when  he 
directed  a  fund  to  be  raised  by  the  sale  of  "  all  his  real  estate," 
and  out  of  that  fund  made  a  provision  for  his  widow  in  the 
form  of  an  annuity,  and  then  gave  as  a  reason  for  his  disposition 
of  the  residue,  that  "  a  large  portion  "  of  his  property  had  been 
received  from  a  person  to  whose  blood  he  returned  it,  his  then 
wife,  as  appears  from  the  record,  having  been  married  to  him 
but  two  and  a  half  years,  and  therefore  not  having  aided  him 
in  the  accumulation  of  his  property, — can  it  be  believed,  we 
ask,  that  he  intended  his  widow  should  have  both  the  annuity 
of  $600,  and  one-half  in  fee,  of  that,  property,  all  of  which 
he  had  just  directed  should  be  sold  to  raise  the  fund.  It 
is  undeniable  that  this  would  disappoint  the  plan  of  the  will, 
and  be  inconsistent  with  its  entire  spirit.  But  there  is  a 
specific  provision  which  makes  it  still  clearer.  He  provides 
that  the  executors  shall  make  good  and  sufficient  deeds  to  the 
purchasers,  "  which  shall  vest  said  properties  in  the  purchasers 
thereof  as  fully  as  if  I  had  myself  executed  the  same."  Now,  a 
deed  executed  by  him  would  have  vested  in  the  grantee  the  fee 
of  the  entire  property  subject  to  the  widow's  right  of  dower, 
that  is,  subject  to  her  estate  in  one-third  for  life,  and  if  he 
intended,  as  his  will  says,  that  the  deeds  of  his  executors  should 
have  that  effect,  how  can  it  be  said  that  he  at  the  same  time 
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contemplated  that  his  widow  would  assert  a  right  which  would 
deprive  them  of  such  effect,  and  make  them  convey  only  one- 
half  of  the  property  instead  of  all,  subject  merely  to  a  life  estate 
in  one-third  ? 

We  are  not  prepared  to  say  this  will  shows  an  intention  that 
the  widow  should  not  claim  strict  dower  as  well  as  the  annuity, 
nor  indeed  do  the  counsel  for  the  executors  so  insist,  but  we 
have  no  hesitation  in  saying  that  the  testator  clearly  did  not 
intend  she  should  have  one-half  his  realty  in  fee,  and  the  annu- 
ity besides. 

The  counsel  for  the  petitioner  do  not,  as  we  understand  them, 
seriously  contest  this  point,  but  they  nevertheless  insist  that 
the  whole  question  is  settled  by  the  case  of  Jennings  v.  Smith, 
29  111.  We  entertain  no  doubt  whatever  as  to  the  correctness 
of  that  decision,  and  all  the  reasoning  of  the  opinion,  but  we 
cannot  see  its  application  to  the  present  case.  The  single  ques- 
tion there  was,  whether  a  bequest  to  the  widow  of  a  share  of 
the  proceeds  of  sale  of  the  personalty  and  realty  operated  in 
itself  to  bar  her  dower,  and  the  court  decided  that,  since  the 
revision  of  1845,  it  did  not — that  it  was  not  a  devise  of  land, 
and  that  the  widow  could  take  both  dower  and  the  bequest. 
We  still  say  so,  unless  the  bequest  was  unmistakably  intended 
by  the  testator  to  be  in  lieu  of  dower  as  clearly  apparent  on  the 
face  of  the  will,  and  in  such  a  case,  the  court  intimated  in  that 
opinion,  it  would  be  a  bar  if  accepted,  which  is  only  another 
mode  of  saying  that  in  such  cases  the  widow  would  be  put  to 
her  election.  But  there  was  nothing  in  that  case  to  raise  the 
question  of  election.  .  There  was  nothing  whatever  in  the  will 
to  indicate  that  the  bequest  was  intended  to  be  in  lieu  of  dower. 
The  testator  did  not  devise  his  lands  to  any  one,  nor  did  he 
direct  that  they  should  be  sold,  except  at  the  pleasure  of  the 
widow,  nor  what  effect  the  deed  was  to  have,  nor  did  he  say 
any  thing  to  indicate  that  when  sold  they  were  to  be  sold,  dis- 
charged of  dower.  He  merely  directed  that  when  sold  the 
proceeds  should  be  divided  equally  between  his  heirs,  among 
whom  he  specifies  his  then  wife,  a  former  wife  and  their 
respective  children.     We  do  not  perceive  how  this  indicated 
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he  intended  the  sale  to  be  free  from  dower,  or  the  bequests  to 
be  in  lieu  of  dower.  Neither  did  the  counsel  in  that  case  so 
regard  it,  as  there  is  nothing  in  the  opinion  to  indicate  that 
such  a  question  was  raised.  The  case  decides  that  a  mere 
bequest  of  personalty  does  not  cut  off  dower,  but  it  certainly 
does  not  decide  that  a  bequest  of  personalty  accompanied  by 
provisions  in  the  will  clearly  showing  it  was  intended  to  be  in 
lieu  of  dower,  would  not  compel  the  widow  to  elect  whether 
she  will  insist  on  her  statutory  rights,  or  relinquish  them  in  order 
to  accept  the  bounty  of  the  testator. 

Before  passing  from  the  case  of  Jennings  v.  Smith,  it  may  be 
remarked,  that  one  of  the  statements  in  the  head  note  directly 
reverses  the  statement  in  the  opinion— the  result,  probably,  of 
a  typographical  error.  The  language  of  the  head  note  is,  "  the 
mere  bequest  of  personal  estate,  with  the  condition  that  it 
should  bar  dower,  would  not  produce  that  result."  The  language 
of  the  court  is,  "  the  mere  bequest  of  personal  estate,  without 
such  a  provision,  would  not  produce  that  result." 

We  will  now  consider  the  other  branch  of  the  case  relating 
to  lot  eighty-three.     The  facts  are  as  follows : 

On  the  28th  of  December,  1863,  the  testator  and  his  wife 
executed  to  Marcus  D.  Gilman  a  deed  for  lot  eighty-three,  on  a 
nominal  consideration  of  $10,000.  Nothing,  however,  was 
paid  in  fact.  The  deed  was  executed  because  of  the  appre- 
hensions created  in  the  mind  of  Pitney  by  a  suit  brought 
against  him  for  an  alleged  breach  of  promise  of  marriage. 
Gilman  was  his  friend,  and  was  to  hold  the  property  on  a  secret 
trust  for  his  benefit.  The  suit  was  abandoned,  and  Pitney 
remained  at  all  times  in  possession  of  the  house  and  collected 
the  rents,  but  the  title,  probably  from  forgetfulness,  was  allowed 
to  remain  in  Gilman.  Shortly  after  the  death  of  Pitney,  Mr. 
Gilman  called  on  the  executor,  Mr.  Brown,  and  had  an  inter- 
view with  him,  the  substance  of  which  he  describes  in  his  depo- 
sition as  follows : 

"About  the  10th  or  12th  of  January,  I  think,  as  I  was  about 
leaving  for  New  York,  to  be  absent  some  time,  and  knowing 
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that  the  property  did  not  belong  to  me,  but  to  the  estate  of  Dr. 
Pitney,  I  called  upon  Mr.  William  H.  Brown,  at  his  residence, 
stated  to  him  the  situation  of  this  property  ;  he  manifested  great 
surprise  at  the  situation,  he  said  that  the  property  belonged  to 
the  estate,  and  supposed  had  been  re-conveyed  some  time  before ; 
I  told  him  I  desired  to  place  the  property  where  it  belonged,  as 
I  had  no  interest  in  it ;  I  said  to  him  that  Mrs.  Pitney  desired 
me  to  convey  the  property  to  her,  which  I  declined ;  he  said 
I  had  done  very  right,  for  it  would  only  confuse  matters;  the 
conveyance  should  be  made  in  such  manner  as  to  place  the 
property  to  the  benefit  of  the  estate,  where  it  belonged ;  he 
said  he  would  attend  to  it  at  once,  as  one  of  the  executors  of  the 
estate ;  he  said  that  he  drew  the  will,  and  was  willing  to  waive 
the  will  and  give  Mrs.  Pitney  a  third  interest  in  all  the  real 
estate,  that  is,  the  Phillips  place  and  the  old  homestead,  together 
with  the  personal  property ;  he  said  he  supposed  she  could 
legally  obtain  one-third,  and  he  told  the  Doctor  so  when  he 
made  the  will ;  I  left  for  New  York  the  next  day,  and  did  not 
return  until  about  the  first  of  February ;  I  think  somewhere 
about  the  20th  of  February,  Mr.  Brown  and  Mr.  Henry  C. 
Pitney  called  at  my  office ;  Mr.  Brown  stated  that  he  desired 
to  close  up  that  Phillips  property ;  he  said  he  had  drawn  up  a 
deed  conveying  the  property  to  the  executors  of  the  estate,  say- 
ing he  would  have  Judge  Mather  call  at  my  house  at  noon  to 
take  the  acknowledgment ;  I  glanced  over  the  deed,  saw  it  was 
running  to  the  executors  ;  I  was  very  busy  and  said, i  Mr.  Brown, 
this  is  all  right,  I  suppose,  as  we  talked ;'  he  said,  'yes.' 

"  Int.  13.  Did  you  read  that  deed  through  before  you  exe- 
cuted it  ? 

"  Arts.  Yes ;  I  did  not  read  it  carefully ;  I  saw  it  was  a 
quitclaim  deed,  and  that  the  consideration  was  $10,000,  the 
same  as  in  the  deed  of  Dr.  Pitney  to  me,  and  that  it  was  run- 
ning to  the  executors  of  the  estate  of  Aaron  Pitney ;  those 
were  the  only  points  I  noticed  about  it. 

"  Int.  14.  What  did  you  receive  for  this  deed  from  Brown 
and  Pitney,  or  either  of  them  ? 

"Ans.     Nothing  whatever. 


480  Brown  et  al9  Exrs.,  etc.,  v.  Pitney.  [Jan.  T., 

Opinion  of  the  Court. 

"  Int.  15.  "What  did  you  understand  when  you  asked  Mr. 
Brown  if  it  was  '  all  right  as  we  talked,'  and  he  answered  '  yes,' 
by  that  answer? 

"  Ans.  I  understood  by  the  answer  that  the  deed  complied 
with  the  desire  of  both  of  us,  as  expressed  at  the  interview  at 
his  residence,  that  the  property  should  be  placed  to  the  estate, 
where  it  belonged ;  that  the  deed  placed  it  there. 

"  Int.  16.  Had  Mr.  Brown  or  Pitney  advised  you  that  the 
deed  marked  '  Exhibit  B '  did  not  convey  the  property  to  the 
estate  of  Dr.  Pitney,  but  to  themselves  as  individuals,  would 
you  have  executed  it  ? 

"  Ans.     I  should  not. 

"  Int.  17.  What  convictions  upon  your  mind  did  Mr.  ¥m. 
H.  Brown's  statement  to  you  with  reference  to  this  property 
and  its  reconveyance  produce  ? 

"  Ans.  His  statements  produced  the  conviction  in  my  mind 
that  he  desired  this  property  so  placed,  with  the  other  estate  of 
Dr.  Pitney,  that  the  executors  could  go  on  and  close  up  the 
estate. 

"  Int.  18.  If,  by  mistake,  fraud,  or  accident,  the  *  Exhibit  B ' 
does  not  convey  the  property  described  therein  to  the  estate  of 
Dr.  Aaron  Pitney,  is  it  the  deed  that  you  intended  ? 

"  Ans.     It  is  not. 

"  Int.  19.  Can  you  state  any  further,  or  more  full,  con- 
versation or  statement  of  Mr.  Brown,  indicating  his  desire  and 
intention  that  he  would  make  an  instrument  of  reconveyance 
of  the  Phillips  house  to  the  estate  of  Dr.  Pitney  ? 

"  Ans.  In  the  conversation  at  his  residence,  he  stated  that 
Mrs.  Pitney  might  have  either  the  Phillips  house  or  the  Home- 
stead, if  she  could  pay  the  difference,  as  the  third  would  not 
be  as  much  in  value  as  either  place." 

It  appears  from  this  testimony,  as  plainly  as  it  can  appear 
from  human  evidence,  that  when  Gilman  conveyed  this  prop- 
erty to  the  executors,  it  was  with  the  expectation  and  under 
the  belief  that  he  was  placing  the  title  in  the  same  position  in 
which  it  would  have  been  placed  by  a  deed  to  Pitney  in  his 
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life-time.  And  we  do  not  wish  to  be  understood  as  imputing 
either  fraud  or  misrepresentation  to  Mr.  Brown,  for  it  is  alto- 
gether probable  that  he  entertained  the  same  idea  himself. 
However  this  may  be,  it  is  certain  that  the  single  object  of  Mr. 
Gilman  in  executing  the  deed  was  to  fulfill  the  trust  reposed 
in  him  by  Pitney,  and  place  the  property  in  the  estate,  to  be 
dealt  with  as  the  will  of  the  testator  and  the  law  of  the  land 
might  direct.  He,  doubtless,  was  aware  of  the  contest  likely 
to  arise  between  the  widow  and  certain  of  the  beneficiaries 
under  the  will,  and  his  object  was  to  avoid  all  responsibility, 
and  to  aid  neither  one  party  nor  the  other,  but  to  convey  to 
persons  who  represented  the  testator,  or  his  estate,  with  pre- 
cisely the  same  results  as  if  he  had  conveyed  to  the  testator 
himself,  as  already  stated,  before  his  death. 

Against  the  claim  of  the  petitioner  to  one-half  in  fee  of  this 
property,  it  is  urged  by  the  executors  that  Pitney  did  not  die 
seised  of  either  a  legal  or  equitable  estate  of  inheritance  therein, 
as  required  by  the  fifteenth  section  of  the  dower  act.  It  is  also 
suggested  by  counsel  for  the  executors  that  that  section  does 
not  use  the  term  "  equitable  "  estates.  As  to  this,  however,  it 
is  only  necessary  to  say  that  as  this  one-half  in  fee  is  given  in 
lieu  of  dower,  it  must  necessarily  be  applied  to  all  classes  of 
estates  in  which  dower  is  demandable,  and  this,  by  express 
provision,  includes  equitable  as  well  as  legal  estates  of  inheri- 
tance. The  only  limitation  is,  that  the  one-half  in  fee  can  be 
substituted  for  the  one-third  for  life  only  in  the  estates  of  which 
the  husband  died  seised.  To  have  allowed  the  substitution  in 
regard  to  lands  conveyed  by  him  in  his  life-time,  without 
joinder  by  the  wife,  would  have  been  palpably  unjust. 

Did,  then,  Pitney  die  seised  of  an  equitable  estate  of  inheri- 
tance in  lot  83  ?  All  that  need  be  said  in  reply  to  this 
question,  so  strenuously  urged  upon  us  by  the  executors,  is,  that 
they  have  voluntarily  placed  themselves  in  a  position  where  no 
court  will  permit  them  to  controvert  the  seisin  as  against  Pit- 
ney's  heirs  or  devisees  or  widow.  It  is  a  question  they  cannot 
raise.  It  is  quite  true,  as  urged  by  them,  that  the  conveyance 
to  Gilman  was  binding  upon  Pitney  and  his  heirs.     The  secret 
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trust  upon  which  G-ilman  held  the  property  was  a  trust  which 
equity  would  have  refused  to  enforce.  It  was  created  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  an  antici- 
pated creditor,  and  at  the  same  time  enjoying  its  benefits.  But 
though  tainted  with  this  vice,  it  was  nevertheless  a  trust  which 
Gilman  as  an  honest  man  desired  to  fulfill,  and,  in  order  to  fulfill 
it,  he  executed  the  deed  to  the  executors.  No  money  was  paid 
by  them  ;  the  costs  of  the  execution  of  the  deed  were  paid  from 
the  funds  of  the  estate,  and  the  only  consideration  therefor  was 
the  obligation,  imperfect  in  its  character  it  is  true,  and  not 
enforceable,  but  nevertheless  a  moral  obligation,  to  carry  out  in 
good  faith  the  trust  reposed  in  him  by  his  deceased  friend. 
The  real  consideration  of  the  deed  then,  and  the  only  ground 
upon  which  the  executors  became  invested  with  the  title,  was 
that  Pitney  was  considered  both  by  the  trustee  and  the  execu- 
tors as  having  died  seised  of  an  equitable  estate  of  inheritance. 
Brown  claimed,  says  Gilman,  in  his  testimony  already  quoted, 
that  "  the  conveyance  should  be  made  in  such  manner  as 
to  place  the  property  to  the  benefit  of  the  estate,  where  it 
belonged,"  and  afterward,  when  he  called  with  a  deed,  said 
"  he  had  drawn  up  a  deed  conveying  the  property  to  the  execu- 
tors for  the  estate." 

They  thus  obtained  the  title  by  claiming  to  represent  the 
estate,  and  by  asserting  that  the  property  in  equity  belonged 
to  Pitney,  and  should  be  conveyed  to  them  as  his  executors. 
And  when  the  deed  was  made  upon  the  sole  consideration  that 
Pitney  died  seised  of  the  equity,  when  the  executors  obtained 
the  deed  by  asserting  such  equity,  and  upon  the  ground  that 
they  were  his  executors,  how  can  they  now  be  permitted  to  say 
that  he  had  neither  a  legal  nor  equitable  estate  under  which  the 
widow  or  heirs  can  claim  ?  For  if  the  argument  urged  is  good 
as  against  the  widow,  we  see  not  why  it  would  not  be  equally 
good  as  against  the  heirs,  if  there  were  no  will,  or  if  the  will 
were  set  aside.  It  is  claimed,  in  the  argument,  that  the 
executors  are  bound  to  account  only  to  the  beneficiaries  under 
the  will.  Yet  if  the  will  were  set  aside  for  any  reason  by  a 
decree  in  chancery,  they  surely  would  not  contend  that  they 
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could  not  be  made  to  account  for  this  property  to  the  heirs. 
The  truth  is,  they  hold  the  property  in  trust,  not  merely  for 
the  objects  of  Pitney's  bounty  in  his  will,  but  for  all  persons 
who  would  have  had  a  claim  to  the  property  if  Gilman  had 
conveyed  to  Pitney  before  his  death.  That  these  executors  are 
estopped  from  denying  his  seisin  as  against  the  widow,  heirs 
or  devisees,  is  a  proposition  admitting  of  no  doubt,  and  hardly 
susceptible  of  controversy. 

And  while  the  executors  are  thus  estopped  from  setting  up 
title  in  their  own  right,  it  is  equally  clear  that  they  cannot,  ir 
behalf  of  the  beneficiaries  under  the  will,  deny  the  seisin  ol 
the  testator.  The  claim  of  the  beneficiaries  rests  solely  upon 
the  theory  that  this  property  belonged  to  the  testator.  The 
testator  disposed  of  it,  and  the  beneficiaries  claim  its  proceeds, 
upon  the  hypothesis  that  he  died  seised  of  it ;  and,  while  they 
insist  upon  his  seisin  for  the  purpose  of  claiming  the  benefits 
of  the  provisions  in  his  will,  they  cannot  in  the  same  breath 
deny  his  seisin,  for  the  purpose  of  disputing  the  rights  of  his 
widow  under  the  statute.  What  they  could  not  do  for  them- 
selves, the  executors  cannot  be  permitted  to  do  for  them. 

We  observe  that  Gilman's  testimony  was  objected  to  when 
taken.  The  objection  has  not  been  pressed  in  the  argument, 
and  has  no  foundation.  While  parol  evidence  is  inadmissible 
for  the  purpose  of  contradicting  a  deed  or  impairing  its  legal 
effect,  it  is  ahvays  admissible  for  the  purpose  of  showing  the 
circumstances  under  which  a  deed  was  made,  and  from  whom 
the  consideration  moved,  with  the  view  of  establishing  a  result- 
ing trust. 

We  hold  that  the  petitioner  is  entitled  to  claim  one-half  in  fee 
of  lot  83,  and  also  of  the  other  real  estate,  but  she  must  elect 
whether  she  will  take  this  and  forego  the  annuity,  or  whether 
she  will  take  the  annuity  and  her  dower  proper,  that  is,  one- 
third  for  life,  and  abandon  all  claim  to  the  one-half  in  fee. 
The  furniture  was  not  the  subject  of  any  part  of  the  decree,  or 
of  the  assignment  of  error,  or  of  the  argument,  and  we  there- 
fore give  no  specific  directions  in  regard  to  it.     The  decree  is 
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reversed  and   the  cause  remanded   for  further  proceedings  in 
conformity  with  this  opinion. 

Decree  reversed. 

Note  by  the  Reporter. — The  clause  in  this  will  bequeathing  the  resid- 
uary fund  to  the  children  of  Mahlon  Pitney  and  to  William  H.  Brown,  is  con- 
strued  in  the  case  of  Pitney  et  al.  v.  Brown,  decided  at  the  April  Term,  1867, 
where  it  is  held  that  those  residuary  legatees  take  per  capita  and  not  per 
stirpes. 


Onias  C.  Skinner 

v. 

John  B.  H.  Fulton 

1.  Acknowledgment  op  deeds  in  other  States — certificate  of  conformity. 
Where  a  deed  for  land  in  this  State  is  acknowledged  in  another  State,  the  cer- 
tificate of  conformity  must  be  under  the  seal  of  the  court.  It  is  not  sufficient 
that  a  scroll  is  used,  instead  of  a  seal,  the  clerk  making  the  certificate,  stating 
that  the  scroll  is  used  instead  of  the  seal  of  the  court,  which  had  been  lost. 

2.  Proof  op  the  execution  op  deeds  under  the  twentieth  section  of  the  con- 
veyance act.  In  the  certificate  of  a  clerk  of  the  proof  of  the  execution  of  a  deed, 
under  the  twentieth  section  of  the  conveyance  act,  the  clerk  referred  to  a  per- 
son as  a  subscribing  witness  to  the  deed,  when  it  appeared  he  was  not  a  sub- 
scribing witness,  but  was  one  of  the  witnesses  by  whom  the  handwriting  of 
the  grantors  and  the  subscribing  witnesses  was  proved.  This  was  regarded  as 
a  mere  clerical  error,  which  would  not  vitiate  the  certificate,  it  being  otherwise 
sufficient. 

3.  The  sections  referred  to,  provide  the  mode  of  certifying  the  proof  of  the 
execution  of  a  deed,  in  a  case  where  the  grantor  and  the  subscribing  witnesses 
are  dead  or  "  cannot  be  had."  In  this  case  a  deed  was  executed  in  Jefferson 
county,  Virginia,  and  the  proof  of  its  execution  taken  in  Boone  county,  Ken- 
tucky, and  the  certificate  of  the  proof  of  its  execution  shows  that  the  witnesses 
by  whom  the  signatures  of  the  grantor,  and  the  subscribing  witnesses  were 
proven,  stated  that  one  of  the  latter  went  to  Kanawha,  in  Virginia,  about  forty 
years  before  the  time  they  were  testifying,  and  had  not  since  been  heard  from. 
This  was  sufficient  to  show  that  such  absent  subscribing  witness  "  could  not 
be  had." 

4.  It  seems  that  where  a  deed  for  land  in  this  State  was  executed  in  another 
State,  the  proof  of  its  execution  may  be  taken  and  certified  under  the  twer 
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tieth  section  mentioned,  in  a  State  foreign  to  that  in  which  the  deed  was  exe- 
cuted and  to  the  State  where  the  land  lies. 

5.  Proof  of  heirship — what  is  sufficient  proof  that  certain  persons  are  the 
only  heirs  of  another.  Proof  that  certain  persons  are  the  only  children  who  sur- 
vived their  father  does  not  establish  the  fact  that  they  are  his  only  heirs.  It 
may  be  that  the  ancestor  had  other  children  who  died  before  he  did,  leaving 
issue  who  survived  their  grandfather.  It  should  be  shown  whether  he  left 
such  grandchildren,  and  leave  the  law  to  decide  who  are  the  heirs. 

6.  Identity  of  names.  In  proving  that  one  of  the  grantors  in  a  deed  was 
the  daughter  and  heir  at  law  of  the  former  owner  of  the  land,  it  was  proven 
that  she  was  married  to  Peyton  Brown.  The  deed  was  signed  by  John  P. 
Brown  and  his  wife ;  and,  in  the  deed,  John  P.  Brown  was  described  as  the 
husband  of  Mary  Elizabeth  Fulton,  the  latter  being  the  family  name  of  the 
one  from  whom  it  was  claimed  she  inherited.  It  was  considered  reasonable  to 
infer  that  John  P.  and  Peyton  Brown  were  one  and  the  same  person. 

7.  Tax  deed — when  it  must  be  sustained  by  proof  of  regularity  of  the  tax  sale. 
The  act  of  1835,  in  regard  to  road  tax,  does  not  declare  that  a  tax  deed,  made 
in  pursuance  thereof,  shall  be  prima  facie  evidence  of  the  regularity  of  the  sale, 
or  that  the  requisite  steps  had  been  taken  to  authorize  it. 

8.  So,  where  a  tax  deed,  executed  under  that  law,  is  relied  upon  as  evidence 
of  title,  there  must  be  preliminary  proof  of  all  the  statutory  prerequisites  to 
a  valid  sale,  or  the  deed  will  not  be  admissible  in  evidence. 


Appeal  from  the  Circuit  Court  of  Hancock  county. 

This  was  an  action  of  ejectment  commenced  in  the  court 
below  by  John  B.  H.  Fulton  against  Onias  C.  Skinner,  to  re- 
cover the  north-east  quarter  of  section  twenty -six,  in  township 
four,  north  of  range  seven  west,  situate  in  Hancock  county. 

The  plaintiff  gave  in  evidence  the  patent  for  the  land  from 
the  United  States  to  John  Stephens,  bearing  date  May  28, 
1818.  He  then  offered  in  evidence  a  deed  from  John  Stephens 
to  Robert  Fulton,  dated  December  1,  1818.  The  defendant 
insisted  that  the  grantee's  name  in  this  deed  was  written 
"Fultoz,"and  not  "Fulton,"  and  the  original  deed  was  pro- 
duced in  this  court  for  inspection.  Objection  was  also  taken  to 
the  authentication  of  the  deed.  It  purports  to  have  been 
"  signed,  sealed  and  delivered  in  presence  of  Robt.  Y.  Jack, 
James  Fulton,  Jno.  Carlile,"  as  subscribing  witnesses.  Attached 
to  the  deed  were  the  following  certificates  : 
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tl  State  of  Virginia,  )j,      >. 
"Jefferson  County,} 

"  I,  Robert  Gates  Hite,  clerk  of  the  said  County  Court  of  Jef- 
ferson, do  hereby  certify  that  at  a  court  held  for  the  said  county, 
the  26th  day  of  April,  1819,  the  foregoing  deed  was  acknowl- 
edged by  John  Stephens,  party  thereto,  and  ordered  to  be 
certified  to  the  territory  of  Illinois. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  public  seal  of  my  office  this  28th  day  of  Sep- 

[l.  s.]  tember,  1819,  and  in  the  forty-fourth  year  of  the  Com- 


monwealth of  Virginia. 


"ROBERT  G.  HITE,  Clerk." 


"Virginia,  Jefferson  County,  To  wit  : 

"  I,  Richard  Bagler,  presiding  magistrate  of  the  said  county 
of  Jefferson,  do  hereby  certify  that  Robert  Gates  Hite  hath 
been  duly  elected  and  qualified  clerk  of  the  court  of  the  said 
county  of  Jefferson,  and  that  the  foregoing  attestation  is  in  due 
form. 

"  Given  under  my  hand  and  seal  this  28th  day  of  Sep- 
f>  8J  tember,  1819." 

"  State  of  Virginia,   )  ™  , 
44 County  of  Jefferson,  J 

"  I,  Thomas  A.  Moore,  clerk  of  the  County  Court  of  said 
county,  hereby  certify  that  it  appears  from  the  records  of  said 
court  that  Robert  G.  Hite,  who  appears  to  have  given  the  above 
certificate  under  the  seal  of  the  said  court,  was  at  the  date 
thereof,  viz. :  the  28th  day  of  September,  A.D.  1819,  clerk  of 
the  said  court,  and  that  all  his  official  acts  as  such  are  entitled 
to  full  faith  and  credit. 

"  Given  under  my  hand  and  the  seal  of  the  said  court, 
tL*  8*1  this  21st  day  of  July,  A.D.  1853. 

"T.  A.  MOORE,  Clerk." 

"  I,  Braxton  Davenport,  presiding  justice  of  the  County  Court 
of  Jefferson  county,  in  Virginia,  hereby  certify  that  Thomas 
A.  Moore,  who  has  given  the  above  certificate  under  the  seal 
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of  said  court,  is  clerk  of  said  court,  duly  elected  and  qualified, 
and  that  full  faitli  aud  credit  are  due  to  all  his  official  acts  as 
such.     Given  under  my  hand  this  21st  day  of  July,  A.  D.  1853. 

"BRAXTON  DAVENPORT." 

"  State  of  Virginia,  ) 
6 'Jefferson  County,/ 

"  I,  Thomas  A.  Moore,  clerk  of  the  County  Court  of  the  said 
county  of  Jefferson,  in  the  State  of  Virginia  (which  said  court 
is  a  court  of  record  under  the  laws  of  Virginia),  do  hereby 
certify  that  the  deed  to  which  this  certificate  is  attached,  being 
a  deed  of  conveyance,  executed  by  John  Stephens,  of  Jefferson 
county,  Virginia,  bearing  date  the  first  day  of  December,  1818, 
and  conveying  the  north-east  one-quarter  section  twenty-six, 
township  four  north,  in  range  seven  west,  in  the  tract  appro- 
priated by  acts  of  congress  for  military  bounties,  to  one  Robert 
Fultoz,  and  which  said  deed  was  acknowledged  by  the  said 
John  Stephens  before  Robert  Gates  Hite,  clerk  of  the  County 
Court  of  said  county  of  Jefferson,  first  on  the  26th  day  of  April, 

1819,  and  afterward  again  on  the  24th  day  of  April,  1820,  on 
both  occasions  in  open  court,  as  appears  by  the  certificate  and 
indorsements  of  the  said  Robert  Gates  Hite  thereon,  who  was 
clerk  of  said  court  at  both  of  said  last  mentioned  dates,  is  exe- 
cuted, acknowledged  and  certified  in  conformity  with  the  laws 
of  the  State  of  Virginia,  as  they  existed  and  were  in  force  on 
the  first  clay  of  December,  1818,  the  date  of  said  deed,  and  on 
the  26th  day  of  April,  1819,  and  on  the  24th  day  of  April, 

1820,  the  time  of  such  acknowledgments,  and  that  said  deed, 
under  the  laws  of  the  State  of  Virginia,  if  it  had  conveyed 
lands  in  said  State,  would  be  entitled  to  be  read  in  evidence  in 
all  courts  of  said  State,  without  any  further  or  different  proof 
of  the  execution. 

"  Given  under  my  hand  and  a  scroll,  instead  of  the  seal  of 
the   said  court,  at  my  office   in  Charlestown,  in  said 
[l.  s.]  county,  this  12th  day  of  February,  1864,  the  said  court 
having  no  seal. 

"  THOS.  A.  MOORE,  Clerk? 
(Stamp  attached,  5  cents.) 
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"  State  of  Kentucky,) 

"  Boone  County.       J 

"  This  day  personally  appeared  before  the  undersigned,  clerk 
of  the  County  Court  of  said  Boone  county,  which  court  is  a 
court  of  record  under  the  laws  of  Kentucky,  having  a  seal,  Lee 
M.  Fulton  and  James  F.  King,  two  competent  and  credible 
witnesses,  to  me  personally  known,  who,  being  by  me  severally 
sworn  according  to  law,  did  each  depose  and  say,  that  they 
personally  knew  the  handwriting  of  John  Stephens,  the  grantor, 
and  James  Fulton,  one  of  the  subscribing  witnesses  to  the 
annexed  deed,  and  that  they  well  knew  the  signatures  of 
each  of  them,  having  frequently  seen  them  and  each  of  them 
write,  and  from  having  seen  writings  recognized  by  them  as  in 
their  handwriting ;  and  that  they  each  believe  the  names  of 
such  grantor  and  subscribing  witness  to  the  deed  aforesaid 
were  thereto  subscribed  by  the  said  John  Stephens,  the  grantor, 
and  the  said  James  F.  King,  the  subscribing  witness,  respect- 
ively, and  that  the  said  John  Stephens,  the  grantor,  and  the 
said  James  Fulton  and  Kobert  Y.  Jack,  two  of  the  subscribing 
witnesses  to  such  deed,  are  dead,  and  that  the  other  subscrib- 
ing witness,  John  Carlisle,  when  last  heard  from,  went  to 
Kanawha,  in  the  State  of  Virginia,  which  was  in  the  year  1822, 
which  to  me  affords  sufficient  evidence  of  the  due  execution  of 
said  deed. 

"  In   testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  County  Court  at  my  office  in 
[l.  s.]  Burlington,  in  said  county  of  Boone,  in  the  State  of 
Kentucky,  April  21st,  1864. 

"  LEWIS  W.  WEBB,  Clerk, 
"  By  Edw'd  Webb,  D.  C" 

(Stamp  attached,  5  cents.) 

The  deed  was  recorded  July  27,  1854.  The  defendant 
objected  to  the  same  being  read  in  evidence  for  want  of  suffi- 
cient proof  of  its  execution,  and  because  the  certificate  of  con- 
formity of  date,  12th  February,  1864,  was  insufficient,  and  not 
under  the  seal  of  any  court.  The  only  seal  thereto  is  as  fol 
lows  :     "  [l.  s.]  " 
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But  the  court  received  the  deed  in  evidence,  and  the  defend- 
ant excepted. 

The  plaintiff  then  offered  in  evidence  a  deed  for  the  premises 
in  controversy,  from  John  P.  Brown  and  Mary  Elizabeth,  his 
wife,  to  the  plaintiff,  dated  29th  July,  1859. 

Testimony  was  introduced  to  show  that  Mary  Elizabeth 
Brown  was  the  sister  of  the  plaintiff,  and  the  daughter  and  one 
of  the  heirs  at  law  of  Robert  Fulton. 

The  defendant  read  in  evidence  a  deed  for  the  premises  from 
John  Stephens  to  Harrison  Dills,  dated  October  4,  1852,  and 
recorded  23d  November,  1852,  and  a  deed  from  Dills  to  the 
defendant,  dated  August  28,  1855. 

The  defendant  also  proved  the  execution  of,  and  offered  in 
evidence,  the  following  tax  deed : 

"  The  Clerk  of  the  County  Commissioner^  Court  of  Hancock 
county,  in  the  State  of  Illinois,  to  all  who  shall  see  these 
presents,  greeting : 

"  Know  ye,  that  whereas  the  clerk  did,  on  the  8th  day  of 
March,  A.  D.  1837,  at  the  court-house,  in  the  town  of  Car- 
thage, in  said  county  of  Hancock,  in  conformity  with  all  the 
requisitions  of  the  several  acts  in  such  cases  made  and  pro- 
vided, and  particularly  an  act  entitled  '  An  act  concerning  the 
public  revenue,'  approved  27th  February,  1833,  expose  to  pub- 
lic sale  a  certain  tract  of  land,  being  the  north-east  quarter  of 
section  twenty-six  (26),  in  township  four  (4)  north,  in  range 
seven  (7)  west  of  the  fourth  principal  meridian,  for  the  sum  of 
one  dollar  and  twenty  cents,  being  the  amount  of  road  tax  for 
the  year  1836,  chargeable  on  said  tract  of  land ;  and,  whereas, 
at  the  time  and  place  aforesaid,  Benjamin  Clark  offered  to  pay 
the  aforesaid  sum  of  money  for  160  acres,  which  was  the  least 
quantity  bid  for ;  and  the  said  Clark  having  paid  the  said  sum 
of  one  dollar  and  twenty  cents  into  the  hands  of  the  said  clerk, 
■I  have  granted,  bargained  and  sold,  and  by  these  presents,  aa 
clerk  of  the  County  Commissioners'  Court  of  the  county  afore- 
said, do  grant,  bargain  and  sell,  the  whole  of  the  north-east 
quarter  of  section  twenty-six  of  township  four  north,  in  range 
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Be ven,  west  of  the  fourth  principal  meridian,  to  Benjamin 
Clark.  To  have  and  to  hold  said  tract  of  land  to  the  said 
Clark  and  his  heirs  forever.  Subject,  however,  to  all  the  rights 
of  redemption  provided  for  by  law. 

"  In  testimony   whereof,  the  said  clerk  has  hereunto  sub- 
scribed his  name,  and  affixed  the  seal  of  said  court  at 
[l.  s.]  Carthage,  this  24th  day  of  July,  A.  D.  1841. 

"SAMUEL  MAKSHALL, 

"  c.  r.  a  a  cp 

The  plaintiff  objected  to  the  deed  being  read  in  evidence,  and 
the  court  sustained  the  objection,  to  which  ruling  exception 
was  taken. 

The  defendant  then  read  in  evidence  a  deed  for  the  same 
land  from  Benjamin  Clark  to  the  defendant,  dated  28th  July, 
1856. 

Some  other  evidence  was  introduced,  but  is  not  important  to 
be  presented  here,  in  the  view  taken  of  the  case  by  the  court. 

The  issue  was  found  for  the  plaintiif,  and  judgment  was 
entered  accordingly.  The  defendant  brings  the  cause  to  this 
court  for  review. 

Messrs.  Skinner  &  Marsh,  for  the  appellant,  contended  that 
an  inspection  of  the  deed  from  John  Stephens,  introduced  by 
the  plaintiff  below,  would  show  the  grantee  therein  was  Robert 
Fultoz,  and  not  Robert  Fulton,  as  insisted  by  the  appellee. 
Furthermore,  that  the  deed  was  not  properly  authenticated: 
the  certificate  of  conformity  should  have  been  under  the  seal  of 
the  court  j  the  statute  does  not  contemplate  that  the  proof  and 
certificate,  under  the  twentieth  section  of  the  conveyance  act, 
can  be  made  in  a  State  foreign  to  the  State  where  the  deed 
is  executed,  and  to  the  State  where  the  land  lies ;  the  certifi- 
cate of  proof  improperly  describes  James  F.  King  as  one 
of  the  subscribing  witnesses  to  the  deed.  Even  if  this  be  a 
mistake  of  the  officer,  the  court  cannot,  by  intendment  or 
otherwise,  correct  it.  19  111.  399,  401 ;  23  id.  634 ;  30  id.  108. 
The  absence  of  the  subscribing  witness,  Carlisle,  is  not  suf- 
ciently  accounted  for. 
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Counsel  contended  it  did  not  sufficiently  appear  from  the 
evidence  that  the  plaintiff  below,  and  his  sister,  Mary  Eliza- 
beth Brown,  were  the  sole  heirs  of  Robert  Fulton,  which  must 
appear  in  order  to  show  that  the  plaintiff  held  the  entire  estate 
in  the  land  sought  to  be  recovered. 

The  tax  deed  offered  by  defendant  below  was  improperly 
rejected;  the  deed  itself  was  sufficient  evidence  of  title  to 
authorize  a  recovery  in  ejectment.  1  Gilm.  160,  630 ;  2  id. 
473 ;  act.  19  Jan.  1829,  §§  9,  11 ;  Stat.  Laws  of  111.  1839,  572. 

Mr.  W.  H.  Manier,  for  the  appellee,  insisted  that  the  certifi- 
cate of  proof  of  the  execution  of  the  deed  from  Stephens  to 
Fulton  was  sufficient,  citing  Wiley  v.  Bean,  1  Gilm.  302 ;  Job 
v.  Tibbetts,  4  id.  143  ;  5  id.  376  ;  Delaney  v.  Burnett,  4  id.  454; 
Reece  v.  Allen,  5  id.  236 ;  JVewsom  v.  Luster,  13  111.  185. 

The  tax  deed  offered  in  evidence  by  the  defendant  below 
was  properly  rejected.  ~No  proof  was  given  that  any  of  the 
prerequisites  of  a  valid  sale  had  been  complied  with. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

After  a  careful  inspection  of  the  original  deed  read  in  evi- 
dence in  this  case,  we  see  that  the  name  in  the  body  of  the 
deed  is  Fulton.  It  is  true,  the  scrivener  who  drafted  it, 
formed  the  final  letter  in  the  name  as  most  persons  form  the 
last  letter  of  the  alphabet;  but  an  examination  of  the  deed 
shows  that  in  other  words  terminating  in  the  letter  "  n,"  that 
letter  is  formed  in  the  same  way.  Were  it  not  for  this  fact,  it 
might  leave  the  mind  in  some  doubt  as  to  the  name ;  but  seeing 
that  the  same  letter  when  final  in  other  words  was  formed  in 
the  same  way,  all  doubt  is  removed.  The  court  below,  there- 
fore, committed  no  error  in  permitting  this  deed  to  be  read  in 
evidence. 

It  is  insisted  that  the  deed  from  Stephens,  the  patentee,  to 
Fulton,  was  not  sufficiently  authenticated  to  entitle  it  to  be 
read  in  evidence.  There  was  an  attempt  to  acknowledge  this 
deed  before  the  County  Court  of  Jefferson  county,  in  the  State 
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of  Virginia,  on  the  26th  day  of  April,  1829,  to  which  the 
clerk  of  that  court  certifies  on  the  28th  day  of  September,  in 
the  same  year.  The  presiding  justice  of  that  court  also  certi- 
fies that  the  clerk  was  duly  elected,  and  that  his  attestation  is 
in  form.  Moore,  a  clerk  of  the  same  court,  on  the  11th  day  of 
July,  1853,  certifies  to  the  official  character  of  the  former  clerk, 
on  the  28th  of  September,  1819 ;  and  the  presiding  justice,  on 
the  same  day,  certifies  to  Moore's  official  character.  Then  fol- 
lows a  certificate  of  conformity  to  the  laws  of  Virginia,  in 
which  Moore  states  that  the  certificates  of  acknowledgment  of 
April  26,  1819,  and  of  the  24th  of  April,  1820,  are  in  con- 
formity to  the  laws  of  Virginia,  as  they  existed  on  the  1st  day 
of  December,  1818,  the  date  of  the  deed,  and  on  the  20th  day 
of  April,  1819,  and  on  the  21th  day  of  April,  1820,  the  dates 
of  the  acknowledgment. 

This  certificate  of  conformity  is  not  under  the  seal  of  the 
court ;  but  a  scroll  is  attached,  which  the  clerk  states  is  used 
instead  of  the  seal  of  the  court,  which  had  been  lost.  The 
statute  declares  the  seal  to  the  certificate  to  be  an  authentica- 
tion sufficient  to  entitle  the  certificate  to  be  received^  Having 
adopted  this  mode  of  authentication,  we  must  conclude  that  it 
was  intended  the  seal  of  the  court  must  be  attached,  and  that 
a  scroll  or  private  seal  of  the  clerk  could  not  be  substituted. 
If  a  scroll  might  be  adopted  in  place  of  the  seal  of  the  court, 
there  would  be  no  security  against  fraudulent  certificates  of  that 
character.     There  is  also  annexed  to  the  deed  this  certificate : 

"State  of  Kentucky,) 

"Boone  County,      ) 

"  This  day  personally  appeared  before  the  undersigned,  clerk 
of  the  County  Court  of  said  Boone  county,  which  court  is  a 
court  of  record  under  the  laws  of  Kentucky,  having  a  seal,  Lee 
M.  Fulton  and  James  F.  King,  two  competent  and  credible 
witnesses  to  me  personally  known,  who  being  by  me  severally 
sworn  according  to  law,  did  each  depose  and  say  that  they  per- 
sonally knew  the  handwriting  of  John  Stephens,  the  grantor, 
and  James   Fulton,  one  of  the   subscribing  witnesses  to  the 
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annexed  deed,  and  that  they  well  knew  the  signatures  of  each 
of  them,  having  frequently  seen  them  and  each  of  them  write, 
and  from  having  seen  writings  recognized  by  them  as  in  their 
handwriting;  and  that  they  each  believe  the  names  of  suc'L 
grantor  and  subscribing  witness  to  the  deed  aforesaid  were 
thereto  subscribed  by  the  said  John  Stephens,  the  grantor,  and 
the  said  James  F.  King,  the  subscribing  witness,  respectively 
and  that  the  said  John  Stephens,  the  grantor,  and  the  said 
James  Fulton  and  Robert  Y.  Jack,  two  of  the  subscribing  wit- 
nesses to  such  deed,  are  dead,  and  that  the  other  subscribing 
witness,  John  Carlisle,  when  last  heard  from,  went  to  Kanawha, 
in  the  State  of  Virginia,  which  was  in  the  year  1822,  which  to 
me  affords  sufficient  evidence  of  the  due  execution  of  said 
deed. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the   seal  of  said  County  Court  at  my  office  in 
[l.  s.]  Burlington,  in  said  County  of  Boone,  in  the  State  of 
Kentucky,  April  21st,  1864. 

"LEWIS  W.  WEBB,  Clerk, 

(Stamp  attached,  5  cents.)  "  By  Edw'd  Webb,  D.  <7." 

The  objection  urged  against  the  form  of  this  certificate  is, 
that  the  clerk  refers  to  James  F.  King  as  a  subscribing  witness 
when  he  was  not  such  a  witness.  It,  however,  appears  that 
King  was  one  of  the  witnesses  by  whom  the  handwriting  of  the 
grantor  and  subscribing  witnesses  was  proved.  This  was  man- 
ifestly a  clerical  mistake,  and  cannot  vitiate  the  certificate  if 
in  other  respects  sufficient. 

It  is,  however,  insisted  that  the  witnesses  fail  to  state  that 
Carlisle  was  dead  at  the  time  of  making  the  proof.  They  state 
that  the  other  two  subscribing  witnesses  were  dead,  and  that 
Carlisle,  in  1822,  had  gone  to  Kanawha,  which  was  the  last 
they  had  heard  of  him.  Under  the  twentieth  section  of  our 
conveyance  law,  which  authorizes  proof  to  be  made  of  the  exe- 
cution of  deeds  of  conveyance,  it  is  declared  that,  when  the 
person  executing  such  deed,  and  the  subscribing  witnesses,  are 
dead  or  cannot  be  had,  the  officer  may  take  proof  of  the  hand- 
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writing  of  such  deceased  party  and  subscribing  witness  or  wit- 
nesses ;  and  a  competent  and  credible  witness,  who  shall  state, 
on  oath  or  affirmation,  that  he  personally  knew  the  person 
whose  handwriting  he  is  called  to  prove,  and  he  well  knew  his 
signature,  stating  his  means  of  knowledge,  and  that  he  believes 
the  name  of  such  person  subscribed  to  such  deed,  as  a  party  or 
a  witness,  was  thereto  subscribed  by  such  person,  shall  be  suffi- 
cient. These  witnesses  prove  the  signatures,  and  they  also  state 
a  sufficient  means  of  knowing  their  handwriting. 

The  absence  of  Carlisle,  the  other  attesting  witness,  seemed 
to  be  sufficiently  accounted  for  by  the  proof.  The  last  they 
had  known  or  heard  of  him  was  more  than  forty  years  previous 
to  that  time.  We  may  safely  infer  that  after  a  lapse  of  forty 
years  without  friends  and  acquaintances  hearing  from  a  wit- 
ness, he  cannot  be  had.  This  seems  to  have  been  the  view  of 
the  officer  taking  the  proof;  and  we  think  he  was  warranted 
in  the  conclusion  at  which  he  arrived.  This  we  think  was 
proper  proof  of  the  execution  of  the  deed,  and  the  court  com- 
mitted no  error  in  admitting  it  in  evidence. 

Appellee  introduced  in  evidence  the  deposition  of  C.  H.  H. 
Brown,  who  testified  that  he  knew  Robert  Fulton  from  1811 
till  the  time  of  his  death,  which  was  between  1836  and  1840 ; 
that  he  knew  all  of  the  family  of  Robert  Fulton,  and  there  sur- 
vived him  only  appellee  and  his  sister,  Mary  Elizabeth,  who 
was  married  at  the  time  of  his  death  ;  that  his  only  surviving 
heirs  are  appellee  and  his  sister,  Mary  Elizabeth. 

Robert  H.  Humphries  testified  that  he  had  known  plaintiff 
from  boyhood,  and  knew  his  father  Robert  Fulton  from  his 
boyhood  until  his  death,  which  was  a  year  or  two  prior  to 
1842  ;  that  he  knew  the  wife  of  Robert  Fulton,  who  died 
before  he  did ;  that  he  also  knew  plaintiff  and  his  sister,  Mary 
Elizabeth ;  that  they  were  the  only  children  who  survived  their 
father;  that  he  knew  that  Mary  Elizabeth  was  married. 

While  the  evidence  proves  that  appellee  and  his  sister  are  the 
children,  and  are  heirs  of  Robert  Fulton,  it  by  no  means  proves 
that  they  are  the  only  heirs.  They  are  proved  to  be  his  only 
children  who  survived  him,  but,  for  aught  that  appears,  he  may 
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have  had  children  who  died  before  he  did,  leaving  children 
who  were  also  heirs  with  his  surviving  children.  Because  the 
witnesses  have  said  that  these  persons  are  the  only  surviving 
heirs,  it  does  not  follow  that  such  is  the  law.  They  should 
state  who  are  his  children,  and  whether  he  left  grandchildren 
surviving  him,  and  leave  the  law  to  determine  who  are  the 
heirs.  Had  the  proof  shown  that  these  were  the  only  children 
he  ever  had,  or  that  other  children  had  died  leaving  no  child- 
ren, or  husbands,  or  wives,  then  the  law  woufd  declare  them  to 
be  the  only  heirs.  The  proof  fails  to  show  this,  and  is  insuffi- 
cient. It  shows  that  he  had  other  children,  but  fails  to  show 
that  they  died  unmarried,  or  without  lawful  issue.  . 

It  is  insisted,  that  the  deed  from  John  P.  Brown,  and  Mary 
Elizabeth,  his  wife,  is  not  shown  to  be  from  appellee's  sister  to 
him.  C.  H.  H.  Brown  testifies  that  appellee's  sister's  name 
was  Mary  Elizabeth  Follow,  as  written  by  the  clerk,  but  we 
suppose  it  should  have  been  Fulton  ;  and  she  was  married,  but 
he  does  not  state  to  whom.  But  Humphrey  states  that  she  was 
married  to  Plyton  Brown.  Now  we  fail  to  see  any  discrep- 
ency  in  the  name.  The  witness  states  that  she  was  married  to 
Plyton  Brown,  and  John  P.  Brown  signs  the  deed,  and  is 
described  in  it  as  the*  husband  of  Mary  Elizabeth,  the  sister  of 
appellee.  It  may  be  reasonably  inferred  that  John  P.  and 
Plyton  Brown  are  one  and  the  same  person. 

Appellant  insists  that  the  court  erred  in  rejecting  his  tax  deed 
as  evidence  on  the  trial.  It  was  obtained  under  a  sale  of  the 
land  for  the  road  tax  of  the  year  1836,  the  sale  for  the  col- 
lection of  which  was  made  in  1837,  by  the  county  clerk.  He 
failed  to  show  that  the  prerequisites  of  the  statute  had  been 
complied  with  so  as  to  authorize  the  sale.  The  act  of  1835,  in 
regard  to  road  tax,  under  which  this  sale  was  made,  does  not 
declare  the  deed  to  be  prima  facie  proof  of  the  regularity  of 
the  sale,  or  that  the  requisite  steps  had  been  taken  to  authorize 
it.  Nor  was  the  deed  offered  as  color  of  title;  and  until  the 
preliminary  proof  of  a  compliance  with  the  statutory  require- 
ments had  been  made,  the  deed  could  not  be  read  as  evidence 
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of  title.     The  court  below,  therefore,  committed  no  error  in 
rejecting  this  deed  as  evidence. 

But,  for  the  reasons  indicated,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Richard  S.  Thomas  et  al. 

v. 
The  County  of  Morgan. 

1.  Delivery  of  county  bonds  upon  condition — upon  whom  the  condition  is  bind- 
ing. Where  the  bonds  of  a  county,  issued  upon  a  subscription  of  the  county 
to  the  stock  of  a  railroad  company,  were  delivered  to  the  bankers  of  the  com 
pany,  upon  an  understanding,  prior  to  their  being  issued,  between  the  members 
of  the  County  Court  who  issued  the  bonds  and  the  president  of  the  company, 
that  they  were  to  be  applied  in  payment  for  work  done  upon  the  road  in  that 
county,  and  not  otherwise,  such  understanding  is  binding  upon  all  persona 
affected  with  notice  of  what  it  was,  and,  as  to  such  persons,  the  bonds  could 
be  applied  to  no  other  purpose  than  that  indicated. 

2.  Whether  the  deposit  of  the  bonds  with  the  banker  of  the  company  was 
with  or  without  any  notice  or  condition,  was  immaterial.  No  matter  how 
absolute  the  delivery  may  have  been  in  form,  it  was  nevertheless  a  qualified 
delivery,  and  subject  to  the  understanding  between  the  county  and  the  presi- 
dent of  the  company,  as  against  all  persons  chargeable  with  notice. 

3.  Same — in  what  form  the  agreement  may  be  had.  It  is  not  essential  to  the 
binding  force  of  such  an  understanding  that  it  should  be  embraced  in  a  formal 
contract.  In  this  case  the  County  Court,  as  a  condition  precedent  to  the  issu- 
ing of  the  bonds,  required  a  stipulation  as  to  the  manner  of  their  application, 
and  the  president  of  the  company  thereupon  filed  in  the  office  of  the  clerk  of 
that  court  his  certificate,  stating  that  the  road  in  that  county  was  under  con- 
tract, and  that  in  this  contract  it  was  provided  that  the  bonds  should  be  used 
for  work  in  that  county,  and  not  elsewhere.  This  was  treated  by  all  parties 
as  furnishing  the  requisite  security  that  the  bonds  would  only  be  used  for  that 
purpose,  aad  thereupon  they  were  ordered  to  be  issued.  This  certificate  was 
regarded  as  a  part  of  the  transaction,  and,  viewed  in  the  light  of  surrounding 
circumstances,  showed  a  clear  understanding  as  to  the  use  which  should  be 
made  of  the  bonds. 

4.  Same — as  to  the  authority  of  the  president  of  the  company.  Nor,  is  the  bind- 
ing effect  of  such  an  understanding,  so  far  as  the  president  of  the  company  is 
eonoerned,  dependent  upon  his  authority  to  enter  into  it.     It  matters  not 
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whether  or  not  he  transgressed  his  authority  as  president  of  the  road,  it  is  still 
conclusive  upon  his  rights.  So  that,  where  the  company  ga\e  to  him  an  order 
on  the  banker  with  whom  the  bonds  were  deposited  for  a  certain  portion  of 
them,  in  payment  of  a  sum  found  due  him  from  the  company,  it  was  held  that 
the  bonds  could  not  be  thus  diverted  from  the  purpose  for  which  they  were 
issued. 

5.  Same — rights  of  the  contractors.  And,  so  with  the  parties  who  had  entered 
into  a  contract  to  construct  the  road,  in  which  it  was  stipulated  that  the  bonds 
should  be  payable  to  them  only  for  work  done  in  the  county  which  issued 
them,  that  stipulation  was  at  least  sufficient  to  put  the  contractors  on  inquiry 
as  to  the  power  of  the  company  to  dispose  of  the  bonds  in  any  other  way  than 
that  provided  for  in  their  contract. 

6.  So  that,  where  such  contractors  accepted  an  order  from  the  company  for 
a  portion  of  such  bonds,  when  no  work  had  been  done  upon  the  road  in  that 
county,  they  knew  they  were  not  entitled  to  them,  and  acquired  no  right  to 
have  them  thus  appropriated. 

7.  Same — rights  of  assignee  of  such  order.  A  party  to  whom  such  contractors 
assigned  such  order  would  simply  stand  in  the  shoes  of  the  contractors  them- 
selves, as  to  the  purpose  to  which  the  bonds  should  be  applied. 

8.  Same — waiver  of  the  condition.  In  such  case,  the  company,  as  one  of  the 
contracting  parties,  could  not  waive  the  provision  in  the  contract,  it  being 
inserted  for  the  benefit  of  the  county,  whose  bonds  the  provision  had  refer- 
ence to. 

9.  Evidence  as  to  the  character  of  the  delivery.  The  fact  that  the  county  voted 
as  a  stockholder  of  the  company  in  the  election  of  directors,  and  paid  two 
years'  interest  on  the  bonds  after  their  deposit,  is  not  to  be  taken  as  proof  that 
the  delivery  of  the  bonds  was  absolute,  as  against  the  other  facts  mentioned, 
showing  it  to  have  been  only  a  qualified  delivery.  Persons  having  knowledge 
of  the  facts  had  no  right  to  regard  such  acts  on  the  part  of  the  county  as  a 
waiver  of  the  condition  upon  which  the  bonds  were  issued. 

10.  Rights  of  creditors — not  having  notice  of  the  condition.  Creditors  of 
the  company,  who  probably  gave  credit  to  the  company  in  consequence  of  this 
absolute  order  of  the  County  Court  in  regard  to  the  issuing  of  the  bonds  to 
the  company,  and  having  no  notice  of  the  condition  upon  which  they  were 
issued,  would  not  be  bound  by  such  condition,  but,  having  exhausted  their  legal 
remedies,  would  be  entitled  to  have  the  bonds,  as  equitable  assets  of  the  com- 
pany, applied  in  satisfaction  of  their  claims. 

11.  Interlocutory  decree — what  constitutes,  and  its  effect.  Where  a  court, 
pending  a  suit  involving  the  question  as  to  the  purpose  for  which  certain  bonds 
shall  be  applied,  orders  the  bonds  to  be  brought  into  court  and  to  be  placed  in 
the  hands  of  a  designated  person,  to  await  the  further  order  of  the  court,  and 
that  the  several  claimants  interplead,  such  order  is  not  to  be  regarded  as  a 
final  decree  settling  the  rights  of  any  of  the  parties,  but  simply  as  an  interlo 
cutory  order  determining  nothing. 

32 — 39th  ll*L. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Dummer  and  MoClure,  for  the  appellants. 

Mr.  C.  Epler  and  Mr.  I.  L.  Morrison,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  Illinois  River  Railroad  company,  intended  to  run  from 
Pekin,  in  Tazewell  county,  to  Jacksonville,  in  Morgan  county, 
was  chartered  by  an  act  of  the  legislature,  passed  February 
11,  1853,  and  the  charter  was  subsequently  amended  by  an 
act  of  the  1st  of  March,  1854.  Under  an  authority  derived 
from  these  acts,  the  County  Court  of  Morgan  county,  on  the 
1st  of  September,  1856,  made  an  order  submitting  to  a  vote  of 
the  people  of  the  county,  the  question  of  subscribing  to  $50,000 
of  the  stock,  which  resulted  in  a  legal  majority  for  the  subscrip- 
tion ;  and,  at  the  December  Term,  1856,  of  the  County  Court, 
an  order  was  passed  directing  the  subscription  to  be  made.  On 
the  29th  of  January,  1857,  the  legislature  again  amended  the 
charter,  legalized  the  vote  of  the  county,  and  authorized  the 
subscription  to  be  made  and  bonds  to  be  issued.  Soon  after 
the  passage  of  this  act,  but  at  what  precise  date  does  not  appear, 
the  subscription  was  made,  and  at  the  September  Term,  1857, 
of  the  County  Court,  an  order  was.  entered  directing  the  issue 
of  the  bonds,  and  their  delivery  to  the  company.  The  bonds 
were  accordingly  issued,  and  deposited  with  Elliott  &  Brown, 
the  bankers  of  the  company,  in  Jacksonville. 

The  assessments  upon  the  stockholders  for  payment  of  their 
subscription  had  not  yet  been  fully  made,  but  the  County 
Court  was  willing  to  anticipate  the  calls,  not  only  to  oblige  the 
company,  whose  president  was  anxious  to  have  the  bonds  issued 
in  order  that  the  county  might  vote,  at  the  ensuing  meeting  of 
the  stockholders,  for  officers,  but  also,  because  it  was  feared  the 
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new  County  Court,  soon  to  be  elected,  might  be  unfriendly  to 
the  county  subscription,  and  unwilling  to  issue  the  bonds.  The 
existing  County  Court,  however,  was  not  willing  to  issue  them 
without  some  guaranty  that  they  should  be  expended  upon 
work  to  be  done  in  Morgan  county,  as  that  county  obviously 
had  no  interest  in  the  construction  of  such  part  of  the  road  as 
lay  beyond  her  limits.  The  president  of  the  company,  when 
on  one  or  two  occasions,  he  applied  for  them  before  the  Sep- 
tember order  was  made,  was  told  by  the  County  Court,  or  some 
of  its  members,  that  they  wished  a  stipulation  to  this  effect 
from  the  company  before  the  bonds  were  issued.  No  formal 
stipulation  or  contract  was  given,  but  the  president  finally  filed 
with  the  clerk  of  the  court  a  certificate,  stating  that  the  portion 
of  the  road  between  Jacksonville  and  Virginia  was  under  con- 
tract to  be  completed  by  the  1st  day  of  December,  1858,  and 
that  it  was  provided  in  said  contract  that  the  Morgan  county 
bonds  should  be  expended  on  work  in  Morgan  county  and  not 
elsewhere.     The  exact  language  of  that  certificate  is  as  follows : 

Certificate  of  E.  S.  Thomas. 

"  State  of  Illinois,  ) 
"  County  of  Cass.  J 

"  I,  R.  S.  Thomas,  president  of  the  Illinois  River  Railroad 
company,  certify  that  that  portion  of  said  railroad  situated 
north  of  the  town  of  Virginia,  in  said  county,  is  now  in  pro- 
cess of  construction,  and  that  the  portion  of  said  road  between 
Jacksonville  and  Virginia  is  under  contract  to  be  completed  by 
the  first  day  of  December,  1858,  and  that  it  is  provided  in 
the  contract  for  the  construction  of  said  road  that  the  Mor- 
gan county  bonds  shall  be  expended  for  work  done  in  Morgan 
county,  and  not  elsewhere. 

"  Given  under  my  hand  this  7th  September,  A.  D.  1857, 
"R.  S.  THOMAS,  President  I.  E.  E.  B." 

The  County  Court,  satisfied  with  this  certificate,  ordered  the 
issue  and  delivery  of  the  bonds.  They  were  deposited  with 
Elliott  &  Brown,  who,  soon  after,  were  notified  by  the  newly 
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elected  county  judge,  not  to  pay  them  out,  except  for  work 
done  in  Morgan  county. 

The  contract  for  the  construction  of  the  road,  referred  to  in 
the  foregoing  certificate  of  the  president,  had  been  made  with 
a  firm  styled  Allen  &  McGrady,  and  it  contained,  substantially, 
the  stipulation  stated  in  the  certificate,  in  regard  to  the  Morgan 
county  bonds.  In  June,  1859,  this  construction  contract  was 
abandoned  by  the  contractors  without  fault  on  the  part  of  the 
company.  ~No  work  under  that  contract  had  ever  been  done 
in  Morgan  county,  and  none  either  under  that  or  any  other 
contract  for  building  the  road,  has  been  done  in  that  county  to 
the  present  time.  It  does  not  appear  that  the  company  made, 
or  sought  to  make,  another  contract  for  the  construction  of  the 
road  in  Morgan  county.  It  had  already,  on  the  1st  of  Novem- 
ber, 1858,  issued  its  bonds  to  the  amount  of  $1,020,000,  and 
executed  a  mortgage  or  deed  of  trust  to  Studwell,  Hopkins  and 
Cobb  as  trustees,  to  secure  the  payment  of  the  bonds,  and  on 
the  12th  of  July,  1862,  the  directors  ordered  the  road  and  its 
appurtenances  to  be  delivered  up  to  the  trustees,  which  was  at 
once  done.     The  road  has  since  been  sold. 

On  the  2d  of  April,  1859,  the  company  gave  Allen  & 
McGrady,  the  contractors,  two  orders  for  $2,000  each,  drawn 
in  their  favor  on  Elliott  &  Brown,  and  payable  in  Morgan 
county  bonds.  According  to  the  stipulations  of  counsel  in  the 
record,  they  were  given  for  work  done  on  the  road.  It  is 
admitted  they  were  not  given  for  work  done  in  Morgan  county. 
These  orders  were  soon  afterward  assigned  by  Allen  &  McGrady 
to  William  Thomas,  one  of  the  parties  to  this  record,  for  a 
valuable  consideration,  and  by  him  presented  to  Elliott  & 
Brown  for  payment.     Payment  was  refused. 

On  the  31st  of  January,  1862,  the  directors  of  the  company 
audited  the  accounts  of  their  president,  R.  rf.  Thomas,  acknowl- 
edged an  indebtedness  to  him  of  $16,502.24,  and  directed  their 
secretary  to  draw  an  order  in  his  favor  for  that  amount  on  any 
funds  belonging  to  the  company.  On  the  12th  of  July,  1862, 
when  the  order  was  made  delivering  possession  of  the  road  to 
the  trustees,  the  directors  made  a  further  order  amending  that 


1  S66.J  Thomas  et  al.  v.  The  County  of  Morgan.  501 

Opinion  of  the  Court. 

of  the  31st  of  January,  by  inserting  the  words  "  or  bonds" 
after  the  word  "  funds,"  and  under  this  authority  the  secretary 
gave  the  president  an  order  on  William  Brown  successor  of 
Elliott  &  Brown  for  the  amount  due  him,  payable  out  of  the 
Morgan  county  bonds.     Payment  was  refused. 

In  order  that  the  respective  interests  of  all  the  parties  to  this 
record  may  be  comprehended,  it  is  necessary  to  state  further 
that  at  the  October  Term,  1862,  of  the  Mason  county  Circuit 
Court,  Isaac  Yail  obtained  judgment  against  the  railroad  com- 
pany for  $4,180.18  for  ties  furnished  by  him  toward  the 
construction  of  the  road,  on  which  judgment  execution  was 
issued  and  returned  "nulla  bona."  Thereupon  Yail  caused 
Elliott  &  Brown  to  be  garnisheed,  process  being  served  on 
them  November  17th,  1862.  The  appellant,  Joseph  Ladd, 
occupies  a  similar  position.  He  also  furnished  ties,  obtained  a 
judgment  for  $1,567.38  at  the  November  Term,  1862,  of  the 
Peoria  Circuit  Court,  and,  after  the  return  of  an  execution 
" nulla  bona"  garnisheed  Elliott  &  Brown. 

On  the  28th  of  February,  1863,  Elliott  &  Brown  filed  a  bill 
of  interpleader  in  the  Circuit  Court  of  Morgan  county,  based 
upon  the  above  recited  facts,  and  making  parties  R.  S.  Thomas, 
William  Thomas,  Isaac  Yail,  Joseph  Ladd,  the  Illinois  River 
Railroad  company,  the  county  of  Morgan,  and  the  trustees, 
Stud  well,  Hopkins  and  Cobb,  and  praying  that  they  might  inter- 
plead, and  have  their  respective  claims  upon  these  bonds 
adjudicated.  The  defendants  all  answered,  and,  at  the  Sep- 
tember Term,  1863,  an  interlocutory  decree  was  made,  directing 
that  the  bonds  be  brought  into  court,  after  deducting  $200  in 
interest  coupons  for  charges  and  solicitors' fees ;  that  they  be 
placed  in  the  hands  of  M.  P.  Ayers  &  Co.,  as  custodians,  to 
await  the  further  order  of  the  court ;  that  the  several  claimants 
interplead,  their  answers  standing  as  cross-bills,  with  leave  to 
file  new  cross-bills ;  and  that  they  all  be  enjoined  from  prose- 
cuting or  instituting  suits  against  Elliott  &  Brown.  At  the 
March  Term,  1864,  the  claimants  filed  their  respective  cross- 
bills, and,  the  case  being  brought  to  a  hearing  at  the  September 
Term,    1865,  upon   the   pleadings,   exhibits,   stipulations   and 
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proofs,  a  final  decree  was  made,  dismissing  the  bills  of  R.  S. 
Thomas,  William  Thomas,  Isaac  Yail,  Joseph  Ladd,  the  Illinois 
River  Railroad  company,  and  the  trustees,  and  directing  that 
the  bonds  remain  in  the  custody  of  Ayers  &  Co.  All  the 
parties  except  Morgan  county  prayed  an  appeal. 

It  has  been  largely  discussed  in  argument  whether,  as  a 
question  of  fact,  these  bonds  were  ever  delivered  by  the  county. 
On  one  side,  Berdan  and  Bennett,  two  members  of  the  County 
Court,  testify  that  when  they  deposited  the  bonds  with  Elliott 
&  Brown,  they  notified  them  that  the  bonds  were  only  to  be 
delivered  as  the  work  progressed  in  Morgan  county.  On  the 
other  hand,  Elliott  &  Brown  testify  that  the  delivery  was 
absolute  and  unconditional  for  the  use  of  the  company,  and  in 
support  of  their  testimony,  a  letter  was  produced  in  evidence 
written  by  them  on  the  17th  of  December,  1857,  to  the  secre- 
tary of  the  company,  acknowledging  the  receipt  of  a  certificate 
for  five  hundred  shares  of  stock  in  favor  of  Morgan  county,  and 
certifying  that  they  hold  the  bonds  subject  to  the  order  of  the 
company. 

The  precise  question  at  issue  between  these  respectable 
witnesses,  as  to  whether  the  deposit  of  the  bonds  was  accom- 
panied, then  and  there,  with  the  alleged  notice  to  the  bankers, 
is  one  which  we  do  not  find  it  necessary  to  decide.  Whether 
such  notice  was  given  to  the  bankers  or  not,  it  is  perfectly 
clear,  from  all  the  uncontradicted  details  of  this  transaction, 
and,  indeed,  is  not  denied,  that  there  was  a  definite  under- 
standing between  R.  S.  Thomas,  as  president  of  the  company, 
and  the  members  of  the  County  Court,  that  these  bonds  were 
to  be  used  only  in  payment  of  work  to  be  done  in  Morgan 
county.  Brown,  a  witness  for  the  appellants,  says  that  Thomas, 
the  president,  told  Elliott  &  Brown,  in  August,  1857,  that  the 
bonds,  when  issued,  would  be  placed  in  their  hands  to  be  paid 
out  on  estimates  in  Morgan  county,  and  that  the  directors 
would  pass  any  necessary  orders  that  the  bonds  should  only  be 
used  in  Morgan  county.  Elliott,  also  a  witness  for  the  appel- 
lants, testifies  that  during  the  filling  up  of  the  bonds,  he 
understood  they  were  to  be  used  for  work  in  Morgan  county, 
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and  that  he  received  this  impression  from  conversations  with 
Thomas,  the  president  of  the  company,  and  Berdan,  the  county- 
judge.  Berdan  testifies  that  such  was  the  understanding  with 
Thomas  at  the  time  the  court  made  the  order  for  the  issue  of 
the  bonds. 

Bat  this  point  is  placed  beyond  all  doubt  by  the  certificate 
of  Thomas,  filed  with  the  clerk  of  the  County  Court  and  above 
set  forth.  The  court  had  desired  a  formal  contract  from  the 
company  that  the  bonds  should  be  used  only  for  work  done  in 
the  county,  and  had  desired  it  as  preliminary  to  issuing  the 
bonds,  which  were  not  yet  demandable  by  the  company.  A 
formal  contract  Thomas  was  not  willing  to  give.  It  is  to  be  so 
inferred,  at  least,  from  the  fact  that  he  did  not  give  it.  But  he 
gave,  in  its  stead,  this  certificate,  stating  that  the  road  in  Mor- 
gan county  was  under  contract,  and  that  in  this  contract  it  was 
provided  that  the  bonds  should  be  used  for  work  in  Morgan 
county,  and  not  elsewhere.  This  was  treated  by  all  parties  as 
furnishing  the  requisite  security  that  the  bonds  would  only  be 
used  for  work  done  in  Morgan  county,  and  thereupon  they 
were  ordered  to  be  issued.  This  certificate  was  a  part  of  the 
transaction.  It  was  executed  as  a  condition  precedent  to 
making  the  order  for  issuing  the  bonds  and  placed  upon  the 
county  files,  and  when  viewed  in  the  light  of  the  surrounding 
circumstances,  it  shows  there  was  a  clear  understanding  between 
all  these  parties  as  to  the  use  to  be  made  of  these  bonds. 

Whether,  then,  the  deposit  of  the  bonds  with  Elliott  & 
Brown  was  with  or  without  any  notice  or  condition,  we  hold 
to  be  utterly  immaterial.  However  it  may  have  been  under- 
stood by  them,  Thomas,  at  least,  knew  for  what  specific  purpose 
they  were  issued  and  delivered,  and  the  delivery  of  the  bonds 
was  subordinate  to  that  purpose,  at  least  as  to  Thomas,  whose 
claims  we  are  now  considering.  No  matter  how  absolute  the 
delivery  may  have  been  in  form,  it  was  nevertheless  a  qualified 
delivery,  and  subject  to  the  understanding  between  the  county 
and  Thomas,  as  against  all  persons  affected  with  notice  of  what 
that  understanding  was. 

This  view  of  the  case  disposes  of  most  of  the  positions  taken 
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by  counsel  for  the  appellants.  It  matters  not  whether  there 
was  a  formal  contract  or  not  between  Thomas  and  the  county. 
It  matters  not  whether  or  not  Thomas  transgressed  his  author- 
ity as  president  of  the  road.  It  matters  not  that  the  certificate 
furnished  by  him  to  the  county  contained  only  what  was  true. 
The  great  fact  still  remains,  and  it  is  entirely  conclusive  upon 
his  rights,  that  it  was  clearly  understood  between  the  county 
officers  and  himself,  when  these  bonds  were  issued,  that  they 
were  to  be  used  only  in  payment  of  work  done  in  Morgan 
county ;  that  they  were  issued  for  that  specific  purpose  and  for 
none  other;  that  they  would  only  be  issued  on  these  terms, 
and  that  they  were  deposited  for  that  purpose  with  Elliott  & 
Brown.  Whatever  may  be  the  rights  of  others,  it  would  be  a 
violation  of  good  faith  to  permit  R.  S.  Thomas  to  take  these 
bonds  out  of  the  hands  of  Elliott  &  Brown  for  any  other  pur- 
pose than  that  for  which  he  caused  them  to  be  deposited.  His 
cross-bill  was  properly  dismissed. 

How  was  it  with  regard  to  William  Thomas?  His  claim 
arises  from  an  assignment  of  the  two  orders  of  $2,000  each 
upon  Elliott  &  Brown,  given  by  the  company  to  Allen  & 
McGrady,  and  payable  out  of  these  bonds.  He  does  not  stand 
upon  the  record  as  a  creditor  of  the  company,  except  through 
the  purchase  of  these  orders.  He  stands,  therefore,  in  the 
shoes  of  Allen  &  McGrady.  They  had  entered  into  a  written 
contract,  stipulating  that  these  Morgan  county  bonds  should 
only  be  payable  to  them  for  work  done  in  Morgan  county. 
They  had  done  no  work  in  Morgan  county.  To  accept  an 
order  for  Morgan  county  bonds,  was  accepting  what  they  knew 
they  were  not  entitled  to  receive  under  their  contract.  Nor 
can  it  be  said  that  the  company,  as  the  other  contracting  party, 
might  waive  this  provision.  Its  character  was  such  as  to  show 
unmistakably  that  it  was  inserted  for  the  benefit  of  the 
county,  and  to  at  least  put  Allen  &  McGrady  upon  inquiry  as 
to  the  power  of  the  company  to  dispose  of  the  bonds  in  any 
other  way  than  that  provided  for  in  their  contract.  Besides, 
William  Thomas  was  himself  a  member  of  the  board  of 
directors,  and  could  hardly  have  been  ignorant  of  the  terms 
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upon  which  these  bonds  were  issued  by  the  county.     "WVare 
of  opinion  there  was  no  error  in  the  dismissal  of  his  cross-bill. 

We  now  come  to  the  claims  of  Vail  &  Ladd,  and  are  of 
opinion  that  they  stand  upon  an  entirely  different  footing. 
They  are  creditors  of  the  company  for  ties  furnished,  and,  hav- 
ing exhausted  their  legal  remedies,  ask  the  aid  of  the  court  in 
reaching  these  equitable  assets.  They  are  in  no  wise  charge 
able  with  notice  of  the  condition  upon  which  these  bonds  were 
issued  by  the  county.  They  only  knew  that  the  county  had 
subscribed  to  the  stock  and  issued  its  bonds.  Any  agreement 
or  understanding  between  the  company  and  the  county,  of  which 
they  had  no  knowledge,  and  the  effect  of  which  would  be  to 
place  these  bonds  beyond  their  reach  as  creditors,  would  be 
fraudulent  as  to  them.  The  county  subscription,  and  the  abso- 
lute order  of  the  county  court  directing  the  issue  and  delivery 
of  the  bonds,  may  have  induced  them  to  give  credit  to  the  com- 
pany. While,  so  far  as  relates  to  the  president  and  the  con- 
tractors, who  waived  all  claim  upon  the  bonds,  except  for  a 
specific  purpose,  the  county  may  insist  that  the  delivery  was 
qualified,  it  cannot  as  to  these  creditors,  who  knew  nothing  of 
these  private  arrangements.  As  to  them,  it  cannot  prove  that 
the  delivery  was  not  as  absolute  as  its  records  indicated.  They 
had  a  right  to  regard  the  bonds  as  assets  in  the  hands  of  the 
company.  A  decree  should  have  been  entered  in  their  favor, 
directing  the  delivery  to  each  of  them  of  an  amount  of  bonds 
equal,  in  market  value,  to  the  sums  respectively  due  to  them 
on  their  judgments. 

The  trustees,  Studwell,  Hopkins  and  Cobb,  have  not  assigned 
errors,  and  it  is  not,  tnerefore,  necessary  to  consider  the  pro- 
priety of  the  decree  as  to  them. 

Before  leaving  the  case,  it  is  proper  we  should  allude  to  two 
or  three  other  points  urged  by  the  appellants.  They  insist  that 
the  decree  of  September  Term,  1863,  was  final  as  against  the 
rights  of  the  county.  It  merely  ordered  the  bonds  to  be  placed 
in  the  hands  of  a  new  custodian,  and  the  claimants  to  interplead. 
It  purported  to  determine  nothing.  It  was  simply  interlocutory 
as  to  these  parties. 
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It  is  also  urged  that  the  fact  that  the  county  voted  as  a  stock- 
holder in  the  election  of  directors,  and  paid  two  years'  interest 
on  the  bonds  after  their  deposit,  is  conclusive  proof  that  the 
deposit  was  an  absolute  delivery  of  the  bonds.  It  simply  shows 
that  the  county  was  willing  to  meet  its  accruing  interest  upon 
its  bonds  so  long  as  it  seemed  probable  the  road  would  be  built 
in  Morgan  county;  and,  during  this  period,  to  exercise  its 
rights  as  a  stockholder  under  its  original  subscription.  Persons 
who  were  cognizant  of  the  facts  had  no  right  to  regard  these 
acts  as  a  waiver  of  the  conditions  upon  which  the  bonds  were 
issued,  especially  as  the  county  was  all  the  time  insisting  that 
the  bonds  should  be  paid  out  only  for  work  in  the  county. 
Besides,  several  routes  had  been  surveyed  in  the  county,  and  it 
might  well  consent  that  its  interest  coupons  should  be  appro- 
priated to  cover  such  expenses. 

It  is  urged  that  we  should  decree  against  the  county  on  the 
alleged  liability  growing  out  of  its  original  subscription.  It  is 
sufficient  to  say,  in  regard  to  this,  that  the  pleadings  in  the  case 
do  not  present  this  question,  nor  can  such  relief  be  had  in  this 
proceeding  under  the  present  frame  of  the  cross-bills.  Their 
object  is  to  reach  bonds  issued  for  a  specific  purpose  more  than 
a  year  before  the  last  calls  were  due  under  the  subscription. 

The  decree  of  the  court  below  is  affirmed  as  to  all  the  parties 
except  Tail  &  Ladd.  As  to  them,  it  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  the  Circuit  Court  to  render 
a  decree  in  conformity  with  this  opinion. 

modified. 
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Peter  Weist 

v. 

The  People  of  the  State  of  Illinois. 

1.  Amendment  of  appeal  bond — on  appeals  from  justices.  Under  the  second 
section  of  the  act  of  9th  of  February,  1853,  concerning  appeals  from  justices  of 
the  peace  to  the  Circuit  Court,  the  party  appealing  has  the  right  to  amend  his 
appeal  bond,  if  it  be  found  defective,  and  it  is  error  to  deny  such  right  of  amend- 
ment, and  to  dismiss  the  appeal  for  want  of  a  sufficient  bond. 

2.  This  right  of  amendment  extends  to  appeals  from  judgments  of  justices 
for  a  fine  or  penalty,  and  embraces  the  case  of  a  prosecution  under  the  act  of 
1861,  for  selling  spirituous  or  malt  liquors  within  one  mile  of  Shurtliff  College. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Mr.  G.  B.  Burnett,  for  the  plaintiff  in  error. 

Mr.  C.  M.  Morrison,  State's  Attorney,  for  the  people. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  prosecution  commenced  before  a  justice  of  the 
peace  of  Madison  county,  against  Peter  Weist,  to  recover  a 
penalty  for  selling  spirituous  or  malt  liquors  within  one  mile 
of  the  buildings  of  Shurtliff  College  in  Upper  Alton.  The 
prosecution  was  founded  upon  this  complaint : 

The  complaint  of  Daniel  Head,  H.  23".  Kendall  and  Justice 
Buddy,  three  members  of  the  board  of  trustees  of  Shurtliff 
College,  charges :  That  they  have  reason  to  believe  and  do 
believe  that  Peter  Weist,  at  Upper  Alton,  in  the  county  of 
Madison,  in  the  State  of  Illinois,  and  within  one  mile  of  Shurt- 
liff College,  was,  on  or  about  the  2d  day  of  July,  1865,  guilty 
of  a  violation  of  the  law  of  the  State  of  Illinois,  by  being  con- 
nected with  a  beer  saloon  or  place  where  malt  or  spirituous 
liquors  are  sold  or  otherwise  disposed  of  as  a  beverage,  contrary 
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to  the  provisions  of  an  act  of  the  legislature  of  the  State  of 
Illinois,  approved  February  20th,  1861. 

On  the  trial  before  the  justice  of  the  peace,  the  jury  found 
plaintiff  in  error  guilty  in  both  cases,  and  a  fine  of  twenty-five 
dollars  was  entered  in  the  first,  and  of  seventy-five  dollars  in 
the  other.  The  cases  were  removed  to  the  Circuit  Court  by 
appeal,  and  at  the  December  Special  Term  the  prosecution 
moved  the  court  to  dismiss  the  appeal,  and  plaintiff  in  error 
entered  a  cross  motion  for  leave  to  amend  his  appeal  bond ;  but 
the  court  overruled  the  latter  motion,  and  dismissed  the  appeal. 
And  the  case  is  brought  to  this  court  by  writ  of  error,  and  a 
reversal  is  asked,  because  the  court  below  refused  to  permit 
him  to  amend  his  appeal  bond. 

The  act  of  the  9th  of  February,  1853  (Sess.  Laws,  125),  de- 
clares that  appeals  may  be  prosecuted  from  judgments  of 
justices  of  the  peace  for  a  fine  or  penalty,  in  the  same  manner 
as  appeals  may  be  taken  from  judgments  of  justices  of  the 
peace  in  other  cases.  And  the  second  section  enacts  that  no 
such  appeal  shall  be  dismissed  for  any  informality  in  the  appeal 
bond,  and  the  court  is  required  to  allow  the  party  to  amend 
the  bond,  so  that  a  trial  may  be  had  on  the  merits  of  the  case. 
The  language  of  this  enactment  is  sufficiently  broad  and  com- 
prehensive to  embrace  any  informality  that  may  exist  in  the 
bond.  So  there  has  been  an  effort  in  good  faith,  and  in  the 
time  limited  by  the  statute  to  take  an  appeal,  the  case  comes 
within  this  provision ;  and,  when  the  party  desires  to  amend 
the  appeal  bond,  it  is  the  exercise  of  a  right  conferred  by  the 
statute,  which  cannot  be  refused.  The  court,  he  wever,  has  the 
right  to  limit  the  time  within  which  the  amendment  may  be 
made.  But  in  doing  so  the  court  must  fix  a  reasonable  time 
within  which  it  shall  be  done.  In  this  case  plaintiff  in  error 
offered  to  amend  his  bond,  but  the  court  refused  to  permit  him 
to  do  so,  and  dismissed  his  appeal,  and,  in  refusing,  committed 
an  error,  for  which  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Haven  &  White 

v. 

John  Wakefield  et  al. 

1.  Lease — what  constitutes.  It  is  not  essential  to  constitute  a  valid  lease, 
that  the  building  which  is  the  subject  of  the  contract  should  be  erected  at  the 
time  the  lease  is  made,  or  that  the  lessor  should  at  that  time  be  the  owner  of 
the  ground  upon  which  the  building  is  to  be  placed. 

2.  So  where  a  party  agreed  to  procure  a  lot  of  ground  and  erect  a  house 
thereon,  which  another  was  to  rent  at  a  stipulated  price  per  year,  and  for  a 
fixed  term  of  years,  with  the  privilege  of  purchasing  the  premises  within  a 
certain  time  during  the  term,  the  contract  providing  that  in  case  of  a  purchase, 
the  money  which  had  been  previously  paid  as  rent  should  be  applied  on  the 
purchase-price  of  the  land,  it  was  held,  that  the  contract  constituted  a  lease, 
binding  the  lessee  for  the  payment  of  the  annual  rents,  with  the  right  to  elect 
to  change  the  lease  into  a  purchase. 

3.  Jurisdiction  in  chancery  and  at  law.  Where  the  same  person  is  a  mem- 
ber of  two  partnership  firms,  one  firm  cannot  sue  the  other  at  law,  because  a 
party  cannot  be  both  plaintiff  and  defendant  in  the  same  suit — he  cannot  sue 
himself;  and  in  an  action  at  law  between  partnership  firms,  the  right  of  recov- 
ery and  the  liability  both  being  joint,  the  recovery  must  be  by  all  the  plaintiffs 
and  against  all  the  defendants. 

4.  In  such  case,  although  the  subject-matter  of  the  controversy  is  properly 
cognizable  in  a  court  of  law,  as  for  rents  accrued  under  a  lease  by  one  firm  to 
the  other,  to  prevent  a  failure  of  justice  equity  will  take  jurisdiction  and  afford 
an  adequate  remedy. 

5.  Contracts — waiver  of  non-performance  by  one  of  the  parties.  Where  a 
lessor  of  premises  agreed  to  erect  and  complete  a  building  thereon,  within  a 
specified  time,  but  neglected  to  do  so  within  the  time  agreed  upon,  if  the  lessee 
enters  into  possession  of  the  building,  under  the  contract,  while  it  is  in  an 
unfinished  condition,  he  thereby  waives  any  right  he  may  have  had  to  be 
released  from  the  covenants  on  his  part,  by  reason  of  the  failure  of  the  lessor 
to  complete  the  building  within  the  proper  time. 

6.  Lessor  and  lessee — damages  to  lessee  for  failure  of  the  lessor  to  complete  a 
building  in  proper  time.  If,  however,  the  lessee  has  suffered  damage,  by  reason 
of  the  failure  of  the  lessor  to  complete  the  building  within  the  time  agreed 
upon,  such  damage  may  be  recouped  in  a  proceeding  for  a  recovery  of  the 
rent,  to  the  extent  of  the  rent ;  and  if  the  damage  exceeds  that  amount,  the 
excess  may  be  recovered  over  in  the  same  proceeding. 

7.  Measure  of  damages,  in  such  case.  In  this  case,  the  building  which 
•was  to  be  erected  by  the  lessor,  was  designed  to  be  used  by  the  lessee  for 
the  purpose  of  storing  broom-corn,  and  the  manufacture  of  brooms  therefrom. 
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By  reason  of  the  failure  of  the  lessor  to  complete  the  building  in  proper  time, 
the  lessee  was  obliged  to  use  it  in  an  unfinished  condition,  for  the  storing  of 
the  crop  of  broom  brush  he  had  raised  that  season,  and,  the  building  not 
affording  safe  storage  therefor,  the  brush  was  seriously  injured  by  the  weather. 
And  by  reason  of  the  non-completion  of  the  building,  the  lessee  was  delayed 
in  cutting  and  housing  his  crop  in  proper  season,  and  a  large  portion  of  it 
suffered  injury  from  frost,  rain  and  other  action  of  the  weather.  This  damage 
to  the  broom-corn  was  regarded  the  immediate  result  of  the  failure  of  the 
lessor  to  have  the  house  in  readiness  at  the  time  agreed  upon.  Any  damage 
the  lessee  may  have  sustained  by  the  failure  to  complete  the  building,  would 
be  proximate  damages  growing  out  of  the  breach  of  contract. 

8.  Purely  speculative  damages,  however,  such  as  probable  profits,  would 
not  be  considered,  but  a  reccovery  should  be  confined  to  such  damages  as  result 
as  an  immediate  consequence  of  the  breach  of  the  contract. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

This  was  a  suit  in  chancery  instituted  in  the  court  below,  by 
John  Wakefield  and  several  others,  partners,  and  with  Otis 
Haven,  composing  a  firm  under  the  name  and  style  of  the 
"  Summerfield  Building  company,"  against  the  same  Otis 
Haven  and  Charles  W.  White,  partners,  composing  another 
firm,  engaged  in  the  business  of  raising  broom-corn,  and  the 
manufacture  of  brocrrs  therefrom. 

The  object  of  the  bill  was  to  recover  from  the  defendants 
the  rents  which  were  alleged  to  have  accrued  under  a  lease  of 
certain  premises  to  them  by  the  complainants. 

The  relations  of  the  parties  will  appear  by  the  following  state- 
ment :  The  complainant,  John  Wakefield,  with  Otis  Haven, 
and  several  other  persons,  entered  into  a  copartnership  about 
the  22d  of  August,  1854,  for  the  purpose  of  building  houses 
and  making  improvements  in  the  town  of  Summerfield,  in 
St.  Clair  county,  the  style  of  the  firm  being  the  "  Summerfield 
Building  company." 

About  the  same  time  Otis  Haven  and  Charles  W.  White, 
who  were  partners  in  the  business  of  raising  broom-corn,  and 
manufacturing  brooms  therefrom,  submitted  to  the  "  Summer- 
field  Building  company  "  the  following  proposition : 
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"  To  the  Summerfield  Building  Company, 

"  Gentlemen  :  The  undersigned  propose  to  you  as  follows  : 

"  1.  That  if  your  company  will  build  in  the  town  of  Summer- 
field,  as  near  the  depot  as  convenient  and  lots  can  be  procured, 
a  house  for  the  purpose  of  a  broom  factory,  or  any  other  proper 
use,  should  it  be  necessary  to  change  the  business,  one  hundred 
feet  long,  fifty  feet  wide  and  three  stories  high,  according  to 
plan  herewith  submitted,  to  cost  no  more  than  three  thousand 
dollars,  ground  included ;  we  will  rent  the  same  of  your  com- 
pany for  five  consecutive  years,  and  pay  annually  a  yearly  rent 
of  six  hundred  dollars  or  twenty  per  cent,  on  cost  of  lots  and 
building. 

"  2.  The  foregoing  proposition  is  made  on  condition  that,  if 
we  choose  to  do  so,  we  shall  have  privilege  at  any  time  within 
two  years  from  the  day  we  occupy  it,  to  pay  to  the  company 
for  the  property,  lots  and  buildings,  the  original  cost  with  ten 
per  cent,  added  to  such  cost,  reckoning  interest  from  the  first 
outlay,  in  which  case  the  company  on  payment  of  cost  and 
interest  shall  deed  the  property  to  us. 

"  3.  The  foregoing  is  also  offered  on  the  further  condition  that 
the  building  contemplated  shall  be  erected  with  all  convenient 
dispatch,  and  if  possible  finished  within  six  weeks  from  this 
date  (at  least  so  as  to  begin  to  receive  the  stock  in  shelter). 

"  OTIS  HAVEN, 
"  CHAS.  W.  WHITE." 


This  proposition  was  accepted  by  the  building  company,  who 
proceeded  to  procure  a  lot  and  to  erect  a  building  thereon. 
About  the  10th  of  October,  1856,  Haven  &  White  took  pos- 
session of  the  property,  the  building  being  still  in  an  unfinished 
condition,  and  commenced  using  it  for  the  purpose  of  storing 
broom-corn  and  manufacturing  brooms.  After  the  lapse  of  a 
year  from  the  time  the  defendants  took  possession,  on  the  26th 
of  March,  1858,  the  complainants  filed  their  bill  for  the  recovery 
of  the  rent  which  had  accrued,  alleging  that  Haven  &  White 
had  not  in  the  mean  time  purchased  the  premises. 
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The  defendants  answered  the  bill,  and,  among  other  things, 
insisted  that  it  was  insufficient  in  law  to  entitle  the  complain- 
ants to  the  relief  sought,  because : 

1.  The  agreement  relied  upon,  as  set  out  in  the  bill,  was 
not  a  lease,  and  did  not  constitute  a  letting  of  the  house,  but 
was  only  an  agreement  for  a  lease  binding  plaintiffs  upon  cer- 
tain conditions,  which  might  never  be  performed,  to  lease  a 
house  which  was  to  be  thereafter  built  upon  ground  thereafter 
to  be  purchased  ;  the  subject  of  the  contract  not  being  in  exist- 
ence there  could  be  no  present  letting. 

2.  By  the  complainants'  own  showing,  their  suit  was  prema- 
ture, having  been  instituted  before  a  right  of  action  had  accrued, 
the  fact  being,  as  appeared  from  the  complainants'  own  show- 
ing, that  the  plaintiffs  had  two  years  in  which  to  determine 
whether  they  would  purchase  the  property  by  paying  the  origi- 
nal cost  with  ten  per  cent,  interest  from  first  outlay,  which  two 
years  had  not  elapsed  when  the  bill  was  filed,  the  26th  of 
March,  1858,  and  it  is  not  alleged  in  the  bill  that  the  plaintiffs 
occupied  the  house  before  October,  1856. 

The  defendants  at  the  same  time  filed  their  cross-bill,  in 
which  they  represented  that  they  had  become  partners  for  the 
purpose  of  growing  and  harvesting  broom-corn,  and  manufac- 
turing brooms,  and  in  the  prosecution  of  the  business  they  had 
rented  a  large  farm  near  the  town  of  Summerfield,  for  the  term 
of  five  years  from  the  10th  of  April,  1856,  at  a  yearly  rent  of 
$600,  and  in  the  spring  planted  a  crop  of  about  seventy  acres 
of  broom-corn.  In  the  month  of  August  following,  when  the 
defendants  were  about  to  erect  a  building  on  the  farm  for  the 
purpose  of  storing  and  manufacturing  the  corn  when  matured, 
they  made  the  proposition  before  referred  to,  in  pursuance  of 
which  the  complainants  in  the  original  bill  undertook  to  erect 
a  building  in  the  town  of  Summerfield,  for  the  purpose  indi- 
cated, within  the  time  therein  specified,  and  by  reason  of  this 
arrangement  the  defendants,  Haven  &  White,  abandoned  the 
idea  of  erecting  a  building  on  the  farm,  as  they  had  intended. 

The  crop  of  broom-corn  having  matured,  and  it  being  neces- 
sary, in  order  to  save  it  from  loss,  they  commenced  cutting  the 
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same  about  the  first  of  October,  1856 ;  and  about  tlie  sixth  of 
that  month,  the  company  having  raised  one  story  of  the  house 
and  partly  inclosed  the  same,  though  not  in  such  a  manner  as 
to  afford  a  sufficient  shelter  for  the  corn,  having  no  place  else 
to  store  the  same,  and  wishing  to  save  the  same  if  possible,  com- 
menced putting  their  corn  in  the  house  so  partially  erected,  the 
hands  continuing  from  time  to  time  to  work  on  the  building. 
They  continued  to  cut  and  store  their  corn  in  the  building  until 
some  time  in  the  month  of  December  following ;  up  to  which 
time  they  had  stored  in  the  building,  although  it  was  not  yet 
in  a  condition  to  shelter  and  protect  the  same,  about  twenty-five 
tons  of  their  corn  of  the  value  of  $80  per  ton.  That  on  account 
of  having  to  cut  and  store  their  corn  so  late  in  the  season,  they 
were  put  to  much  extra  expense,  which  they  would  not  have 
been  subjected  to  but  for  the  failure  of  the  company  to  build 
the  house  as  agreed,  and  as  they  had  a  right  to  expect  would 
have  been  done ;  and  that  by  the  non-completion  of  the  house 
as  agreed,  the  plaintiffs  were  compelled  to  and  did  leave  stand- 
ing and  uncut  in  the  field  five  tons  of  corn  of  the  value  of  $80 
per  ton,  which  proved  an  entire  loss ;  and  that,  by  the  company 
having  failed,  during  the  winter  of  1856,  to  complete  the  house 
so  that  the  plaintiffs  could  have  manufactured  brooms  therein, 
they  were  compelled  to  permit  their  corn  to  remain  in  bulk  until 
about  the  first  of  March,  1857,  by  which  time,  by  reason  of  the 
house  having  furnished  so  insufficient  a  shelter,  the  corn  stored 
had  become  so  damaged  as  to  render  the  same  almost  if  not 
quite  valueless;  yet,  with  a  hope  of  making  something  out  of 
the  corn  if  possible,  the  plaintiffs,  in  the  spring  of  1857,  at  great 
expense,  procured  machinery  and  labor  and  caused  the  seed  to 
be  stripped  from  the  corn  preparatory  to  manufacturing  the 
same  into  brooms  ;  and,  although  the  house  was  yet  so  unfinished 
as  to  render  it  unsuitable  for  a  broom  factory,  as  best  they  could 
made  out  of  the  best  of  the  corn  sixty  dozen  brooms,  which,  on 
account  of  the  damaged  condition  of  the  corn,  proved  unmer- 
chantable, and  would  not  sell  for  enough  to  pay  for  making  the 
same ;  finding  which,  the  plaintiffs  stopped  manufacturing  the 
same,  and,  having  no  other  place  to  store  that  which  was  left, 
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permitted  it  to  remain  in  the  house ;  and,  still  hoping  to  realize 
something  from  the  same,  and  to  that  end  only  (for  they  had 
become  satisfied  the  house  would  not  be  completed  as  contem- 
plated by  the  agreement),  planted  a  crop,  in  the  spring  of  1857, 
of  forty  acres,  their  object  being  to  grow  enough  only  to 
work  up  the  damaged  corn  by  mixing  it  with  the  new  crop. 
That,  out  of  the  second  crop  and  a  portion  of  the  best  of  the 
damaged  corn,  they  made  eight  or  nine  hundred  dozen  of 
brooms,  whicn,  if  they  had  been  made  out  of  such  corn  as  was 
commonly  vsed.  would  have  been  worth  $2.25  per  dozen,  but, 
by  reason  of  using  the'  damaged  corn,  they  were  only  worth, 
and  they  only  realized  on  an  average,  $1.75  per  dozen ;  that 
the  use  of  the  damaged  corn  proved  of  no  service  to  the  plaint- 
iffs, for  the  brooms  that  the  corn  of  the  new  crop  would  have 
made  of  itself  would  have  been  worth  as  much  as  the  brooms 
made  of  both ;  that,  after  using  of  the  damaged  corn  as  stated, 
there  was  left  of  the  same  sixteen  tons ;  the  company  having 
failed  to  erect  the  house  as  agreed,  they  were  compelled  to  stop 
business  in  the  house,  and,  wishing  to  clear  the  house,  baled  six 
tons  of  the  damaged  corn,  and  shipped  it  to  St.  Louis,  which, 
after  paying  expenses,  proved  an  entire  loss ;  the  remaining  ten 
tons  of  the  same  they  caused  to  be  sold,  after  notice  at  public 
auction  on  the  premises — and  it  brought  ten  dollars.  That  the 
complainants  in  the  cross-bill  quitted  the  house  to  the  company 
the  13th  day  of  August,  1858,  they  having  been  unable  to  do 
so  sooner  on  account  of  their  stock  being  in  the  house,  and 
they  having  no  place  to  store  the  same.  That  the  house  was 
not  erected  with  all  convenient  dispatch,  nor  was  it  finished 
in  six  weeks,  although  it  was  possible  for  it  to  have  deen  done, 
nor  was  it  within  that  time  so  finished  as  to  begin  to  receive 
their  stock  in  shelter,  nor  had  the  company,  up  to  when  the 
plaintiffs  left,  erected  the  house  as  required  by  the  agreement ; 
and  that  the  house,  so  far  as  the  same  was  erected  and  pre- 
tended to  be  finished,  was  so  ill  and  unworkmanlike,  and  the 
material  so  unsuitable,  that  the  same  was  thereby  rendered 
wholly  unfit  for  a  broom  factory  or  other  business,  the  house 
having   been   raised    a   story  at  a  time  by  setting  one  story 
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on  another,  without  properly  tieing  the  timbers  together,  and 
without  sufficient  braces,  guarders  or  other  timbers  necessary 
to  keep  the  building  firm  or  plumb,  by  reason  of  which, 
before  and  at  the  time  the  company  stopped  work  on  the 
same  and  claimed  that  it  was  finished,  it  was  greatly  out  of 
plumb,  weakened  and  racked,  in  so  much  as  not  only  to 
render  it  wholly  unsuitable  for  a  broom  factory,  but  to  cause 
it  to  shake  and  tremble  in  all  its  parts,  sway  to  and  fro  and 
endanger  the  lives  of  those  who  might  be  in  it  when  the 
wind  was  high,  and,  as  the  plaintiffs  believed,  would  fall 
down.  That,  if  the  company  had,  within  six  weeks,  or  any 
reasonable  time  thereafter,  so  finished  the  house  as  to  have 
afforded  a  shelter  for  their  corn  grown  in  1856,  the  plaintiffs 
would  have  been  able  to  save  the  same,  and  manufacture 
brooms  of  the  same  during  the  fall  and  winter,  1856,  as 
they  expected  to  have  done ;  that  the  brooms,  if  made,  would 
have  been  worth  $2.25  per  dozen,  and  could  have  been  made 
at  a  cost  of  fifty  cents  per  dozen.  That,  if  the  house  had 
been  erected  as  agreed,  or  within  a  reasonable  time  thereafter, 
as  contemplated  by  the  agreement,  they  would,  and  reasonably 
must  have,  in  prosecuting  their  business  therein,  realized  a 
profit,  by  the  use  of  the  house,  of  not  less  than  $2,000  per 
year  during  the  time  they  were  to  have  had  the  same,  and 
that,  by  reason  of  the  company  having  failed  to  finish  a  room 
in  which  they  could  manufacture  brooms  in  cold  weather,  they 
had  to  abandon  their  business  in  the  house,  by  which  they  lost 
the  profits  they  would  otherwise  have  made,  together  with 
$2,000,  expended  by  them  in  the  business.  That,  by  reason  of  the 
premises,  they  had  sustained  damage  in  the  sum  of  $7,000,  for 
which  they  prayed  judgment,  etc.  To  the  cross-bill,  the  defend- 
ants filed  an  answer,  in  substance  denying  the  averments  of 
the  cross-bill,  re-alleging  that  the  contract  for  building  the 
house  was  complied  with  by  the  defendants,  and  that  the  man- 
ner in  which  the  broom  factory  was  built,  was  agreed  to, 
assented  to  and  accepted  and  taken  into  possession  by  Haven 
&  White,  and  that  no  just  damages  accrued  to  them.  And  the 
complainants  below,  on  the  5th  day  of  September,  1859,  filed 
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their  supplemental  bill,  substantially  as  the  original  bill,  with 
the  additional  allegation  that  another  year's  rent  had  fallen 
due ;  to  which  supplemental  bill  the  defendants  filed  their 
answer,  adapting  their  answer  to  their  original  bill,  and  again 
denying  that  any  thing  was  due  the  complainants  therein,  and, 
for  further  answer,  repeated  the  allegations  and  statements  in 
their  cross-bill,  and  of  their  answer  to  the  original  bill,  and 
prayed  to  be  dismissed,  etc. 

Proof  was  taken  upon  the  various  matters  set  forth  in  the 
pleadings,  and,  the  cause  coming  on  for  a  hearing  at  the  March 
Term,  1864,  the  court  decreed  that  the  complainants  below 
recover  of  Haven  &  White  the  sum  of  $750 ;  that  each  pay 
their  own  costs,  and  that  the  said  complainants  below  be  per- 
petually enjoined  from  collecting  any  further  rent  for  the 
premises.     From  that  decree  Haven  &  White  took  this  appeal. 

The  questions  arising  in  the  case  are:  First,  whether  the 
contract  between  the  building  company  and  Haven  &  White 
amounts  to  a  lease  of  the  premises ;  second,  if  it  be  a  lease, 
whether  the  lessors  have  their  remedy  in  chancery  to  recover 
the  rent,  by  reason  of  the  contract  being  between  two  partner- 
ship firms,  of  both  which  Haven  was  a  member ;  third,  whether 
Haven  &  White  were  discharged  from  their  liability  to  pay 
rent  on  account  of  the  building  not  being  completed  within 
the  time  agreed  upon ;  fourth,  whether  Haven  &  White  sus- 
tained any  damage  in  consequence  of  the  building  not  being 
completed  in  proper  time,  and,  if  so,  whether  they  can  recover 
such  damage  in  this  suit,  and  what  is  the  proper  measure  of 
damages  in  such  a  case. 

Mr.  Wm.  H.  Underwood  and  Mr.  R.  F.  Wingate,  for  the 
appellants,  contended  that  the  contract  was  not  a  lease ;  that 
the  subject  of  the  agreement  not  being  in  existence,  there 
could  be  no  present  letting,  citing  Taylor's  Landlord  and 
Tenant,  §§  42,  43. 

On  the  question  of  the  measure  of  damages  counsel  contended 
that  the  company  wholly  failed  to  comply  with  the  terms  of 
the  agreement,  and  by  reason  thereof  Haven  &  White,  by  their 
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cross-bill,  have  a  right  to  recover  such  direct  and  resulting 
damages  as  they  may  have  sustained  by  reason  of  any  failure 
on  the  part  of  the  company  to  comply  with  the  terms  of  the 
contract  entered  into  between  the  parties,  provided  such  dam- 
ages were  the  natural  and  proximate  consequence  of  such 
failure,  and  the  natural  and  proximate  consequence  depends 
upon  what  damages  were  contemplated,  or  may  reasonably  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties 
at  the  time  of  making  the  contract,  citing  Sedgwick  on  Measure 
of  Damages,  3d  ed.  pp.  top,  58,  62,  64,  65,  66,  72,  73,  89,  225, 
226,  228,  229,  230,  231,  232,  and  notes  236 ;  Goodloe  v.  Eodgers, 
9  La.  Ann.  273  ;  Caloitt  v.  McFadden,  13  Texas,  324 ;  Hatchell 
v.  Kimbrogh,  4  Jones  (N.  C.)  L.  1863  ;  Thomas  v.  Winchester, 
2  Seld.  (N".  Y.)  397;  Fleet  v.  HallemJcemp,  13  B.  Mon.  (Ky.) 
219 ;  Piper  v.  Menifee,  12  id.  465  ;  Hope  v.  Alley,  9  Texas, 
394 ;  Davis  v.  Talcott,  14  Barb.  (N.  Y.)  611 ;  Singer  v.  Farns- 
worth,  2  Ind.  597 ;  Hughes  v.  Cannon,  1  Sneed,  622 ;  Waters 
v.  Towers,  8  Exch.  401 ;  Clifford  v.  Richardson,  18  Ver.  620. 
Where  a  party  rented  a  mill  for  three  years  and  agreed  to  put 
in  two  run  of  stones  and  did  not,  the  measure  of  damages  is 
the  value  of  the  use  of  the  stones  not  furnished,  11  111.  613; 
and  the  damages  arising  from  a  defective  bolt  furnished,  26 
la.  In  covenant  for  failure  to  erect  fences  by  the  landlord,  the 
value  of  the  crop,  when  destroyed,  is  the  measure  of  damages, 
16  111.  533-4 ;  Sedgwick  on  Measure  of  Damages,  364-5 ;  13 
How.  454;  31111.474. 

In  cases  like  this,  special  damage  and  loss  of  profits  are 
recoverable.  26  111.  208 ;  13  How.  447.  Contract  must  gov- 
ern as  to  rent.  17  111.  38.  See  also  27  111.  408;  19  How. 
side  page  454. 

Mr.  J.  B.  Underwood,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  is  insisted  that  the  contract  in  this  case  does  not  amount 
to  a  lease  of  the  premises,  because  the  ground  on  which  the 
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building  was  erected  did  not  belong  to  appellees  when  the 
agreement  was  executed,  nor  was  the  building  then  in  exist- 
ence. A  fair  and  reasonable  construction  of  the  contract,  we 
think,  bound  appellants  for  the  yearly  payment  of  the  stipula- 
ted sum  as  rents ;  but  it  gave  them  the  election  by  which  it 
could  be  changed  from  a  lease  to  a  purchase  of  the  property, 
within  the  period  limited  for  the  purpose.  And  it  provided 
that  the  money  previously  paid  as  rent,  if  they  elected  to 
purchase,  should  become  a  payment  on  the  price  of  the  land. 
Appellants  desired  the  use  of  a  house,  and  were  willing  to 
lease  such  a  building,  and  appellees  were  willing  to  erect  and 
lease  such  a  building,  for  five  years,  at  an  annual  rent  of  $600. 
And  the  house  having  been  erected,  and  appellants  having 
entered  into  the  possession  under  the  agreement,  they  cannot 
deny  its  legal  effect  as  a  lease. 

It  is  true,  it  is  not  a  formal  lease,  nor  could  appellees,  at  the 
time  this  agreement  was  made,  execute  a  binding  lease  of  lands 
they  did  not  own,  or  of  a  building  not  then  erected ;  but  the 
parties  had  the  power  to  make  an  agreement  for  the  erection 
of  a  house,  and  for  a  lease  when  erected.  If  appellants  treated 
the  building  as  completed  and  entered  into  possession,  they 
cannot  escape  paying  rent  according  to  the  terms  of  their  agree- 
ment, unless  they  had  become  purchasers,  and  then  it  would  be 
paid  as  purchase-money  and  not  as  rent.  They,  however, 
failed  to  purchase,  and  hence  are  liable  for  the  rents  according 
to  their  agreement. 

This  being  a  contract  entered  into  between  two  partnerships, 
and  Haven  being  a  partner  in  each,  no  action  at  law  could  be 
maintained  by  one  firm  against  the  other.  A  person  being 
unable  to  sue  himself  in  any  court,  if  one  of  these  firms  were 
to  sue  the  other  such  would  be  the  result.  At  law  all  of  the 
parties  to  an  agreement,  who  fail  to  perform  their  joint  obliga- 
tions, must  be  sued  by  all  the  parties  to  whom  they  are  bound. 
The  obligations  on  both  sides  in  this  agreement  were  joint,  and 
not  several.  Hence,  any  suit  which  might  have  been  brought 
at  law  on  it  would  necessarily  have  been  joint,  and  Haven 
would  therefore  have  to  sue  himself  in  such  an  action.     In  such 
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cases  however,  to  prevent  a  failure  of  justice,  equity  takes  juris- 
diction and  makes  compensation  for  any  injury  that  may  have 
been  sustained. 

The  next  question  arising  in  the  case  is,  whether  the  evidence 
sustains  the  allegations  in  the  bill,  to  authorize  a  recovery  of 
rent  for  the  use  of  the  building.  It  appears  that,  notwithstand- 
ing the  house  was  not  completed  with  all  reasonable  dispatch, 
appellants  entered  into  its  possession,  and  occupied  it  for  almost 
two  years.  It  is  true,  that  appellees  do  not  claim  that  the 
building  was  finished  until  some  time  in  November,  1859,  but 
appellants  having  taken  possession  under  the  contract  they 
cannot  refuse  to  pay  rent.  It  may  be,  that,  by  the  failure  of 
appellees  to  finish  the  building  according  to  the  terms  of  the 
agreement,  appellants  were  released  therefrom ;  but,  by  enter- 
ing into  possession,  they  waived  the  right,  and  must  be  held  to 
a  performance  of  their  part  of  the  agreement. 

The  remaining  question  is,  whether  appellants  have  sustained 
damage  by  a  non-performance  of  the  agreement  by  appellees ; 
and,  if  so,  whether  such  damages  may  be  recouped  to  the  extent 
of  the  rent,  and,  if  they  exceed  that  amount,  the  excess  may  be 
recovered  over  against  appellees.  This  is  claimed  by  appel- 
lants by  their  cross-bill. 

The  evidence  shows,  that  the  building  was  not  inclosed  so 
as  to  receive  the  broom  brush  in  as  short  a  period  of  time  as  it 
might  have  been  done  by  several  weeks.  Nor  do  we  see  that 
any  thing  is  shown  in  the  evidence  that  should  excuse  appellees 
for  the  delay.  The  want  of  lumber  appears  to  have  been 
owing  to  their  neglect,  as  it  could  have  been  readily  procured 
at  St.  Louis,  and  transported  by  rail  to  the  place  where  it  was 
needed.  And  the  evidence  also  shows  that  workmen  could 
have  been  procured  at  the  same  place.  But  neither  were 
obtained,  nor  do  we  see  that  any  effort  was  made  for  the  pur- 
pose. When  it  is  remembered  that  appellants  had  large  inter- 
ests depending  upon  the  punctual  performance  of  their  agree- 
ment, it  was  not  "  reasonable  dispatch  "  to  delay  the  building  to 
suit  their  convenience.  They  were  bound  to  use  all  reasonable 
effort  that  was  in  their  power  to  have  completed  the  building 
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within  six  weeks  from  the  time  the  contract  was  made,  but 
they  failed  to  make  such  effort. 

Appellees  must  have  believed  when  they  entered  into  the 
agreement  that  they  could  perform  it.  They  have  failed  to 
show  that  they  were  prevented  by  any  unforeseen  impediment. 
All  reasonable  dispatch  must  mean  that  all  means  at  their  con- 
trol would  be  employed,  that  every  reasonable  effort  would  be 
made  to  perform  the  agreement.  The  evidence  shows  that, 
so  far  from  using  all  reasonable  efforts,  their  hands  were 
engaged,  within  the  six  weeks  within  which  this  building  was 
to  be  completed,  in  the  erection  or  completion  of  other  buildings. 

The  building  was  not  inclosed  so  as  to  receive  with  safety 
broom  brush  when  the  time  arrived  when  it  should  have  been 
inclosed.  And  for  the  want  of  proper  room  for  storage,  it 
became  necessary  to  use  the  building  in  its  uninclosed  con- 
dition, and  the  brush  thus  placed  in  the  building  was  thereby 
seriously  injured  by  the  weather  to  the  extent  that  it  became 
almost  worthless.  That,  by  reason  of  the  non-completion  of 
the  building,  appellants  were  delayed  in  cutting  and  housing 
their  corn  in  proper  season,  and  a  large  portion  of  it  suffered 
injury  from  the  effects  of  frost,  rain  and  other  action  of  the 
weather.  This  damage  to  the  broom-corn  seems  to  have  been 
the  immediate  result  of  the  failure  of  appellees  to  have  the 
house  in  readiness  to  receive  it,  as  they  had  contracted  they 
would.  And  any  damage  they  may  have  sustained  by  failing 
to  plaster  the  house,  or  in  other  respects  failing  to  complete 
the  building  according  to  their  agreement,  would  be  proximate 
damages  growing  out  of  a  breach  of  the  contract.  And,  inas- 
much as  an  action  at  law  cannot  be  maintained  for  the  recovery 
of  those  damages,  they  may  be  recouped  against  the  rent  under 
the  cross-bill,  and,  if  they  exceed  the  amount  of  the  rent  that 
accrued  against  appellants,  they  would  be  entitled  to  a  decree 
over  for  the  balance. 

The  decree  of  the  court  below  is,  therefore,  reversed,  and  the 
cause  is  remanded,  with  directions  to  refer  it  to  a  master  to 
state  an  account  between  the  parties,  in  which  he  will  charge 
appellants  with  the  rents  which  accrued  at  the  contract  price 
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during  the  time  they  occupied  the  building,  and  will  charge 
appellees  with  all  damages  which  were  the  immediate  result  of 
a  failure  to  inclose  and  complete  the  building  according  to  their 
agreement.  If  such  damages  shall  be  found  to  be  less  than  the 
rent,  then  the  court  will  deduct  the  amount  from  the  rent ;  but 
if  found  to  be  greater,  then  the  rent  will  be  deducted  from  the 
damages,  and  a  decree  rendered  in  favor  of  appellants  for  the 
difference.  The  master,  however,  in  stating  the  account,  will 
exclude  from  his  estimate  all  purely  speculative  damages,  such 
as  probable  profits,  and  will  confine  the  allowance  of  damages 
to  those  which  result  as  an  immediate  consequence  of  the 
breach  of  the  contract. 

Decree  reversed. 


John  L.  Blair  et  ah 

v. 

William  J.  Chamblin  et  al. 

1.  Redemption  by  judgment  creditors — effect  of  a  premature  redemption 
and  levy.  Where  a  judgment  creditor,  in  endeavoring  to  redeem  from  a  prior 
execution  sale,  pays  the  redemption  money  and  procures  the  levy  to  be  indorsed 
upon  his  execution,  before  the  expiration  of  the  year  allowed  to  the  debtor  to 
redeem,  this  is  an  irregularity ;  but  if  the  sale  under  such  levy  should  not  be 
made  until  after  the  expiration  of  the  year,  the  debtor  not  having  redeemed, 
and  the  prior  purchaser  acquiesces,  waives  the  irregularity  of  the  premature 
redemption  and  levy,  and  receives  the  redemption  money,  the  judgment  debtor 
cannot  challenge  the  redemption. 

2.  Former  decisions.  Nor  is  this  ruling  a  departure  from  the  authority 
of  the  cases  of  Merry  v.  Bostwick,  13  111.  398,  and  Watson  v.  Reissig,  24  id.  281,  in 
which  it  is  held  that  the  judgment  debtor's  right  of  redemption,  within  the 
year,  cannot  be  levied  upon  and  sold  under  execution. 

3.  Should  the  judgment  debtor,  in  such  a  case,  exercise  his  right  of  redemp 
tion  from  the  first  execution  sale  within  the  year,  then  the  judgment  creditor 
cannot  consummate  his  redemption  thus  prematurely  made ;  but  if  the  debtor 
fails  to  redeem  within  the  year,  the  irregularities  of  the  premature  redemption 
by  the  judgment  creditor  become,  as  to  the  debtor,  res  inter  alios.  After  that, 
the  first  purchaser  from  whom  the  redemption  is  sought  to  be  made  can  alone 
complain ;  and  if  he  makes  no  opposition,  it  will  be  presumed  that  he  acqui- 
esced in  the  redemption,  and  waived  whatever  irregularities  had  intervened. 
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4.  It  is  by  no  means  certain  that  the  mere  fact  that  the  money  was  paid  by 
the  redeeming  judgment  creditor  to  the  sheriff  and  the  levy  indorsed  by  him 
prematurely,  when  for  the  purposes  of  advertisement  and  sale  they  were  treated 
as  not  having  occurred  until  the  year  had  expired,  would  be  such  an  irregu- 
larity as  would  entitle  even  the  purchaser  from  whom  redemption  is  made,  to 
resist  such  redemption  as  void.     Upon  this  question  no  definite  opinion  is  given. 

5.  Same — to  what  time  the  rights  of  the  purchaser  under  the  redeeming  creditor, 
relate.  The  rights  of  a  purchaser  under  an  execution  sale  made  by  a  judg- 
ment creditor  who  has  redeemed  from  a  prior  sale  on  execution,  relate  back  to 
the  time  when  the  lien  under  the  proceedings  from  which  the  redemption 
was  made,  first  attached. 

6.  Bill  TO  redeem,  by  such  purchaser,  from  a  prior  trust-deed — whether  he 
must  also  redeem  from  a  junior  lien  held  by  the  same  person.  Where  a  purchaser 
under  judgment  and  execution  files  his  bill  in  chancery  to  redeem  from  a 
prior  trust-deed,  he  will  not  be  required  also  to  redeem  from  an  absolute  deed 
held  by  the  same  party  which  was  given  to  secure  other  indebtedness  than 
that  secured  by  the  trust-deed,  the  absolute  deed  not  having  been  recorded 
until  after  the  lien,  under  which  the  execution  purchaser  claims,  attached, 
although  it  was  made  prior  to  that  time. 

7.  Should  such  execution  purchaser  seek  to  have  the  absolute  deed  can- 
celed, then,  of  course,  he  must  pay  all  the  debts  secured  by  it,  before  this 
prayer  would  be  granted ;  but  in  seeking  only  to  redeem  from  the  trust-deed, 
which  was  a  prior  lien,  he  may  leave  the  junior  lien  in  force,  for  whatever  it 
may  be  worth. 

8.  Same — how  much  the  party  redeeming  must  pay — relief  in  chancery  against 
penalties.  In  the  exercise  of  the  power  of  a  court  of  chancery  to  relieve  against 
penalties,  each  question  must  depend  upon  its  own  equities.  The  cases  in 
which  such  relief  has  been  granted,  have  generally  arisen  under  contracts  in 
which  the  performance  of  some  collateral  act,  like  the  conveyance  of  land,  has 
been  sought  to  be  secured  by  an  agreement  that,  in  the  event  of  non-perform- 
ance, a  stipulated  sum  of  money  should  be  paid.  In  such  cases  relief  will  be  . 
granted  against  an  unreasonable  penalty,  where  a  full  compensation  can  be 
otherwise  given  for  the  non-performance  of  the  contract. 

9.  In  this  case,  a  purchaser  under  execution  filed  a  bill  to  redeem  from  a 
deed  of  trust,  which  was  an  elder  lien,  and  which  was  given  to  secure  a  note 
drawing  twenty-five  per  cent,  after  maturity,  as  a  penalty  for  delay  in  payment 
after  that  time.  The  holder  of  the  deed  of  trust  had  purchased  the  note  it 
was  given  to  secure,  to  protect  another  lien  which  he  held  on  the  same  premi- 
ses, which  was  prior  in  date  to  the  lien  under  which  the  execution  purchaser 
claimed,  but  a  junior  lien,  by  reason  of  not  being  recorded  in  proper  time. 
The  party  seeking  to  redeem  asked  relief  against  the  twenty-five  per  cent,  pen- 
alty provided  for  in  the  note  secured  by  the  deed  of  trust,  being  willing  to  pay 
only  ten  per  cent,  in  lieu  thereof,  but  at  the  same  time  insisted  upon  cutting 
off  the  junior  lien,  although  it  was  of  a  prior  date.  It  was  held  not  to  be  a 
ease  calling  upon  a  court  of  equity  to  relieve  against  the  penalty  and  to  require 
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the  holder  of  the  trust-deed  to  accept  less  than  the  amount  due  by  the  terms 
of  his  contract.  It  was  merely  a  contest  between  creditors,  in  which  each  was 
at  liberty  to  stand  on  his  legal  rights. 

10.  Same — whether  party  redeeming  must  pay  for  improvements  made  on  the 
premises,  and  taxes  paid  thereon.  At  the  time  the  absolute  deed  was  made,  the 
circumstances  were  such  as  would  go  to  show  that  neither  party  expected 
the  debtor  would  redeem  the  land,  and  the  grantee,  who  afterward  purchased 
in  the  note  secured  by  the  trust-deed,  went  into  possession  and  made  valuable 
improvements,  which  he  was  regarded  as  having  done  in  good  faith,  under  the 
belief  that  he  owned  the  land.  So,  it  was  held  that  the  party  seeking  to  redeem 
from  the  deed  of  trust,  claiming  under  the  intervening  lien,  must  pay  the  value 
of  the  permanent  improvements  at  the  date  of  the  redemption,  made  by  the 
holder  of  the  absolute  deed  and  the  deed  of  trust  prior  to  the  filing  of  the  bill, 
and  also  all  taxes  paid  by  him,  with  interest  from  the  date  of  payment,  must 
be  refunded  to  him. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
James  Harriott,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Mr.  David  A.  Smith,  for  the  appellants. 

Mr.  "William  H.  Herndon,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  a  bill  brought  by  the  appellants,  as  purchasers  under 
judgment  and  execution,  to  redeem  from  a  prior  deed  of  trust. 
The  material  facts,  so  far  as  they  affect  the  opinion  of  the 
court,  are  as  follows : 

On  the  12th  January,  1858,  one  Tunison  executed  to  one 
"Wright  his  note  for  $1,250,  falling  due  in  one  year,  bearing  ten 
per  cent,  interest  from  date,  and  ending  with  these  words: 
"  And  if  this  note  is  not  paid  at  maturity,  the  whole  amount 
then  to  draw  twenty-five  per  cent,  per  annum  thereafter  as 
damages  for  delay."  Tunison  also  executed  to  Wright  a  deed 
of  trust  upon  720  acres  of  land  in  Mason  county,  to  secure  the 
payment  of  this  note,  which  was  recorded  February  6,  1858, 
and  was  the  oldest  lien  upon  the  land. 
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At  the  April  Term,  1859,  of  the  Alton  City  Court,  one  Barry 
recovered  a  judgment  against  Tunison  for  $926.63,  upon  which 
execution  was  issued  to  the  sheriff  of  Mason  county,  and  by 
him  levied  on  the  same  land,  and  a  certificate  of  levy  duly 
filed  in  the  recorder's  office  at  ten  o'clock  A.  M.  on  the  3d  of 
June,  1859. 

On  the  same  day,  but  a  few  hours  later,  Chamblin,  the  appellee, 
filed  for  record  an  absolute  deed  from  Tunison  and  wife  to 
himself,  bearing  date  May  30th,  1859,  and  being  for  a  nominal 
consideration  of  one  dollar.  This  deed  was  given  to  secure  a 
general  indebtedness  from  Tunison  to  Chamblin,  which,  by  an 
award  made  between  them  on  the  16th  of  July,  1860,  was 
determined  to  be  $1,552.48.  On  the  29th  of  August  1859, 
Chamblin  bought  of  Wright  the  above  mentioned  note  from 
Tunison  to  him  secured  by  the  deed  of  trust. 

On  the  25th  of  June,  1859,  the  land  was  sold  under  the 
Barry  execution  and  bid  in  by  him  for  the  amount  of  his  judg- 
ment. 

At  the  October  Term,  1859,  of  the  Madison  Circuit  Court} 
Blair,  Ballinger  &  Co.,  appellants,  recovered  judgment  against 
Tunison  for  $751.89,  and  on  the  9th  of  June,  1860,  redeemed 
from  the  Barry  sale,  and  on  the  1st  of  August,  1860,  sold  under 
their  own  execution.  They  were  the  purchasers  at  this  sale, 
and  the  sheriff  made  them  a  deed. 

They  then  filed  their  bill  in  the  Mason  Circuit  Court  against 
Chamblin  as  owner  of  the  Wright  note  and  deed  of  trust,  to 
redeem  said  deed. 

Chamblin  answers,  setting  up  a  large  indebtedness  from 
Tunison  to  himself,  independently  of  the  Wright  note,  and 
setting  up  the  absolute  deed  as  security  for  the  general  indebt- 
edness. 

Tunison  was  party  defendant  to  the  original  bill,  but  dying 
pending  the  proceedings,  his  wife  voluntarily  came  in  and  had 
herself  made  defendant  as  his  administratrix.  She  also  filed  a 
cross-bill,  claiming  the  right  to  redeem  as  dowress. 

What  we  have  said  presents  the  facts  and  pleadings  so  far  aa 
they  are  important  to  the  decision  of  the  case.     The  Circuit 
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Court  decreed  the  complainants  to  pay  the  Wright  note  and 
twenty-five  per  cent,  interest,  and  also  the  debt  secured  by  the 
absolute  deed,  from  which  decree  they  appealed. 

It  is  urged  by  the  counsel  for  the  appellee  that  the  appel- 
lants proceeded  so  irregularly  in  redeeming,  as  judgment  cred- 
itors, from  the  Barry  sale,  that  they  acquired  no  title  under 
the  sheriff's  deed,  and  hence  have  no  right  of  redemption  from 
the  Wright  deed  of  trust.  The  irregularity -consisted  in  levy- 
ing their  execution  and  paying  the  redemption  money  to  the 
sheriff  before  the  expiration  of  a  year  from  the  day  of  sale. 
The  subsequent  proceedings  seem  to  have  been  regular,  as  the 
sale  was  made  on  the  first  of  August,  and  the  year  had  expired 
on  the  25th  of  June. 

Unquestionably,  Tunison,  the  judgment  debtor,  or  rather 
Chamblin,  his  grantee,  had  the  right,  within  the  year,  to  disre- 
gard the  steps  taken  by  the  appellants  with  a  view  to  redemp- 
tion, and  himself  to  redeem.  '  Had  he  done  this  the  appellants 
could  not  have  consummated  their  redemption.  This  he  did  not 
choose  to  do,  but  allowed  the  title  acquired  by  Barry,  at  the 
sale  under  his  execution,  to  ripen  either  in  Barry  or  in  Blair, 
as  the  redeeming  creditor ;  and,  so  far  as  Chamblin  was  con- 
cerned, it  did  not  matter  to  which  of  them  the  sheriff  should 
make  his  deed.  Chamblin's  rights  were  gone,  by  his  failure  to 
redeem  within  the  year,  except  such  rights  as  he  might  hold 
paramount  to  the  judgment. 

Whether  the  irregularities  of  Blair  in  redeeming  would 
have  enabled  Barry  to  treat  the  redemption  as  invalid,  and 
insist  upon  a  deed  to  himself,  it  is  needless  to  decide.  There 
is  nothing  in  the  record  before  as  to  indicate  that  Barry  did  not 
acquiesce  in  Blair's  proceedings,  and  receive  the  redemption 
money.  The  sheriff  deeded  to  Blair,  and  it  is  not  intimated  in 
the  record,  or  arguments  of  counsel,  that  any  opposition  was 
made  by  Barry.  We  must  presume  then  that  he  acquiesced  in 
the  redemption,  and  waived  whatever  irregularities  had  inter- 
vened. He  at  least  does  not  complain,  and  he  is  the  only  per- 
son who  has  the  right  to  do  so.  The  moment  the  year  expired, 
the  irregularities  became,  as  to  Chamblin,  res  inter  alios.     Blair, 
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with  the  consent  of  Barry,  is  now  substituted  to  all  the  rights 
of  the  latter,  and  has  precisely  the  same  standing  in  court  for 
the  purposes  of  this  bill  that  Barry  would  have  had. 

Against  this  view  of  the  validity  of  Blair's  redemption,  coun- 
sel have  cited  the  cases  of  Merry  v.  Bostwick,  13  111.  398,  and 
Watson  v.  Beissig^  24  id.  281.  The  principle  established  by 
those  cases  is,  that  the  judgment  debtor's  right  of  redemption, 
within  the  year,  cannot  be  levied  on  and  sold  under  execution, 
since  to  permit  this  would  destroy  his  right  to  redeem,  which 
is  intended  to  be  personal  and  exclusive  in  him  during  the 
twelve  months.  In  sustaining  the  redemption  by  Blair,  we  do 
not  depart  from  the  authority  of  those  cases,  for  the  sale  under 
his  execution  was  not  made  until  after  the  expiration  of  the 
year.  The  only  irregularities  consisted  in  paying  the  redemp- 
tion money  to  the  sheriff,  and  causing  him  to  indorse  the  levy 
on  the  execution  within  the  year,  but  the  sale  was  not  made 
until  thirty-five  days  after  the  expiration  of  the  year,  and  there- 
fore occurred  precisely  as  it  might  have  done  if  the  levy  had 
been  made,  and  the  redemption  money  paid  on  the  first  day  after 
its  expiration.  For  the  purposes  of  the  sale,  the  parties  treated 
the  redemption  and  levy  as  having  been  made  after  the  year 
had  closed.  We  are  not  prepared  to  admit  that  the  mere  fact 
that  the  money  was  paid  to  the  sheriff  and  the  levy  indorsed 
by  him  prematurely,  when  for  the  purposes  of  advertisement 
and  sale  they  were  treated  as  not  having  occurred  until  the 
year  had  expired,  would  be  such  an  irregularity  as  would 
entitle  even  the  purchaser  from  whom  redemption  is  made  to 
resist  such  redemption  as  void.  It  might  be  contended  with 
much  force  that  the  redeeming  creditor  who  had  paid  his 
money  prematurely  might,  at  the  end  of  the  year,  go  to  the 
sheriff,  withdraw  his  deposit,  and  at  the  same  moment  rede- 
posit  the  money  with  the  sheriff,  and  cause  him  to  strike  from 
the  execution  the  premature  levy,  and  at  once  write  out  a  new 
levy.  Yet,  if  this  form  would  cure  the  irregularity  of  the  levy, 
why  not  at  once  hold  that  the  redemption  money,  prematurely 
deposited  with  the  sheriff,  is  to  be  considered  as  taking  effect, 
as  a  redemption,  at  the  earliest  moment  when  it  could  become 
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operative,  if  the  redeeming  creditor  and  the  sheriff  themselves 
have  thus  treated  it,  in  their  subsequent  proceedings  ? 

However  this  question  may  be  decided,  in  a  contest  between 
the  redeeming  judgment  creditor  and  the  purchaser,  whose 
purchase  is  redeemed,  and  in  regard  to  it  we  express  no 
opinion,  we  entertain  no  doubt  that,  if  the  latter  acquiesces, 
waives  the  irregularities,  and  receives  the  redemption  money, 
the  judgment  debtor  cannot  challenge  the  redemption.  As  we 
have  already  said,  his  rights  are  gone  when  he  allows  a  year  to 
elapse  without  offering  to  redeem,  and  whether  the  sheriff 
conveys  to  the  first  purchaser  or  to  the  redeeming  creditor  is  a 
matter  in  no  wise  affecting  the  judgment  debtor.  His  title  has 
passed  to  one  of  them  ;  and,  if  they  have  no  contest,  and  the  first 
purchaser  has  consented,  by  accepting  the  redemption  money, 
that  the  redeeming  creditor  shall  be  substituted  to  his  rights 
and  receive  the  sheriff's  deed,  the  judgment  debtor  cannot  be 
permitted  to  question  the  propriety  of  his  proceeding.  We 
have  said  more  upon  this  subject  than  we  should  have  deemed 
necessary,  but  for  the  apparent  confidence  with  which  counsel 
have  urged  the  point. 

The  next  question  is  as  to  the  terms  upon  which  Blair  shall 
be  permitted  to  redeem  from  the  deed  of  trust  now  held  by 
Chamblin.  The  appellee  contends  that  the  indebtedness  due 
from  Tunison  to  Chamblin,  independently  of  the  Wright  note, 
and  which  the  absolute  deed,  recorded  subsequently  to  the 
record  of  the  Barry  levy,  was  doubtless  given  to  secure,  should 
be  paid  by  the  appellants  before  they  are  permitted  to  redeem 
the  deed  of  trust.  We  are  unable  to  perceive  upon  what  prin- 
ciple this  claim  can  be  sustained.  The  appellants  now  own  the 
land  by  a  title  which  relates  back  to  the  filing  for  record  of 
Barry's  certificate  of  levy,  and  which  is,  therefore,  paramount 
to  any  rights  the  appellee  can  claim  under  his  absolute  deed. 
If  the  appellants  seek  to  have  that  deed  canceled,  they  must,  of 
course,  pay  all  the  debts  secured  by  it  before  this  prayer  can  be 
granted.  But  they  only  ask  to  redeem  from  the  deed  of  trust, 
on  the  ground  that  it  is  an  incumbrance  older  than  their  own 
title.     The  absolute  and  junior  deed  they  leave  in   force,  for 
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whatever  it  may  be  worth,  and  this,  under  the  operation  of  our 
registry  laws,  they  have  the  right  to  do. 

How  much,  then,  must  Blair  pay  to  redeem  from  the  deed  of 
trust  ?  The  note  secured  by  it  drew  twenty-five  per  cent,  after 
its  maturity,  at  one  year  from  its  date.  The  appellant  contends 
that,  in  redeeming  this  debt,  the  interest  should  be  computed  at 
only  ten  per  cent,  instead  of  according  to  the  terms  of  the  note. 
He  admits  that  the  contract  is  not  usurious,  but  insists  that  the 
twenty-five  per  cent,  is  to  be  regarded  as  one  of  those  penalties 
from  which  a  court  of  chancery  will  relieve. 

The  cases  in  which  courts  of  chancery  have  relieved  from 
penalties  have  generally  arisen  under  contracts  in  which  the 
performance  of  some  collateral  act,  like  the  conveyance  of  land, 
has  been  sought  to  be  secured  by  an  agreement  that  in  the  event 
of  non-performance,  a  stipulated  sum  of  mone}7  should  be  paid. 
In  such  cases,  relief  will  be  granted  against  an  unreasonable 
penalty,  where  full  compensation  can  be  otherwise  given  for 
the  non-performance  of  the  contract.  But,  in  the  exercise  of  a 
power  of  this  character,  every  case  must  necessarily  depend 
upon  its  own  equities,  and,  while  the  general  principle  is  settled 
as  above  stated,  a  court  of  chancery  may  still  withhold  its  aid, 
and  leave  the  parties  to  their  legal  rights,  if  the  peculiar  circum- 
stances of  the  case  before  it  are  not  such  as  to  call  for  its  inter- 
position on  equitable  grounds.  In  the  case  before  us,  we  may 
concede  that  the  provision  for  the  payment  of  twenty-five  per 
cent,  may  be  regarded  as  in  the  nature  of  a  penalty;  and  yet, 
as  this  case  stands,  we  do  not  consider  Blair  entitled  to  insist 
that  Chamblin  shall  accept  less  than  the  sum  due  by  the  terms 
and  letter  of  his  contract.  For  this  is  not  a  case  in  which  an 
oppressed  debtor  is  seeking  relief  against  an  unconscionable 
contract  extorted  from  him  by  his  creditor.  Tunison,  the  maker 
of  this  note,  is  not  complaining,  nor  is  "Wright,  the  payee, 
defending.  It  is  a  race  between  two  creditors  of  an  insolvent 
man,  each  seeking  to  avail  himself  of  all  his  legal  rights. 
Blair  having  been  substituted  to  the  rights  of  Barry,  and  Barry 
having  filed  for  record  his  certificate  of  levy  a  few  hours  before 
the  filing  of  Chamblin's  absolute  deed,  Blair's  title  cuts  off  that 
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deed  though  made  before  his  levy.  There  is  certainly  no  natu- 
ral  equity  in  thus  preferring  the  junior  to  the  senior  lien,  and 
it  is  done  only  through  our  registry  laws.  Blair  has,  however, 
a  perfect  right  to  assert  the  priority  which  the  law  gives  him, 
although  he  thereby  deprives  Chamblin  of  all  security  for  the 
payment  of  so  much  of  Tunison's  debt  as  was  protected  by 
the  absolute  deed. 

But  Chamblin's  deed  of  trust  is  older,  both  in  date  and  record, 
than  the  levy  under  which  Blair  claims.  He  bought  this  of 
Wright  after  Tunison  had  conveyed  to  him,  and  was  obliged  to 
buy  it  in  order  to  protect  his  own  lien,  the  deed  of  trust  having 
matured.  lie  paid  for  it  the  full  amount  due  on  its  face,  as  the 
witnesses  state,  in  gold.  It  drew  twenty-five  per  cent,  per 
annum  after  its  maturity,  as  damages,  and  this  contract,  it  is 
admitted,  was  not  usurious  nor  illegal.  Now,  in  a  case  where 
Blair  avails  himself  of  his  legal  right,  under  the  registry  law, 
to  cut  off  a  lien  older  in  date  than  his  own,  and  thereby  deprive 
Chamblin  of  all  security  for  more  than  half  of  his  debt,  we  do 
not  perceive  why  Chamblin  should  not  be  permitted  to  stand 
in  turn  upon  his  legal  rights,  in  regard  to  the  deed  of  trust,  and 
insist  that  he  should  not  be  required  to  surrender  it  without 
full  payment  of  what  is  due  by  the  strict  terms  of  a  contract 
confessedly  legal.  Blair  insists  that  he  stands  in  Tunison's 
shoes  and  is  clothed  with  all  his  rights.  But  he  would  not  be 
willing  to  push  this  argument,  in  all  its  aspects,  to  its  legitimate 
conclusion,  since  Chamblin  could  not  be  compelled  to  yield  the 
land  to  Tunison,  as  he  must  to  Blair,  until  the  absolute  deed, 
as  well  as  the  deed  of  trust,  had  been  redeemed.  Blair  would 
not  be  willing  to  take  this  burden  upon  himself,  even  for  the 
sake  of  relief  from  all  interest  on  the  deed  of  trust  above  ten 
per  cent.  As  already  said,  we  regard  the  case  as  merely  a  con- 
test between  creditors,  in  which  each  is  at  liberty  to  stand  upon 
his  legal  rights  and  seize  whatever  tabula  in  naufragio  may 
come  in  his  way.  Blair's  relation  to  this  deed  of  trust  is  that 
of  a  volunteer ;  and,  while  he  has  a  clear  right  to  redeem  it,  we 
do  not  think  the  case  of  such  a  character  as  to  justify  a  court 
34 — 39th  III. 
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of  chancery  in  requiring  Chamblin  to  accept  less  than  the 
amount  due  by  the  terms  of  his  contract. 

The  only  remaining  question  presented  by  this  record  relates 
to  the  improvements  made  by  the  appellee  upon  the  land.  At 
the  time  Tunison  made  the  absolute  deed  to  the  appellee,  he 
was  largely  indebted  to  the  latter,  apart  from  the  Wright  note. 
The  presumption  from  the  record  is,  that,  at  that  time,  it  was 
not  expected  by  either  party  that  Tunison  would  redeem 
the  land.  The  appellee  took  possession,  and  made  valuable 
improvements.  It  is  difficult  to  avoid  the  conclusion  that  he 
did  this  in  good  faith,  under  the  belief  that  he  owned  the  land, 
and  this  would  bring  the  case  within  the  rule  laid  down  in 
McConnell  v.  Hollowbush,  11  111.  70.  Certain  it  is,  that  these 
improvements  were  made  under  such  a  title  as  is  contemplated 
by  our  ejectment  statute,  and,  as  against  this  redeeming  creditor, 
the  equity  is  certainly  as  strong  as  it  would  be  against  the  owner 
of  a  paramount  title,  evicting  in  an  action  of  ejectment. 

In  redeeming,  the  value  of  the  permanent  improvements  at 
the  date  of  the  redemption,  so  far  as  they  were  made  by 
Chamblin  prior  to  the  filing  of  the  bill  herein,  and  also  all 
taxes  paid  by  Chamblin  with  interest  from  the  date  of  payment, 
must  be  refunded  to  him. 

There  is  nothing  in  the  record  showing  the  perception  by  the 
appellee  of  rents  and  profits,  nor  is  any  question  raised  in 
regard  to  them. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 

remanded    for   further   proceedings   in   conformity  with   this 

opinion. 

Decree  reversed. 
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Hugh  Maher,  impleaded,  etc., 

v. 
Maria  Bull,  Administratrix. 

1.  CHANCERY — admissions  in  an  answer,  how  relieved  against — of  a  further 
answer.  Where  an  answer  is  not  under  oath,  and  a  further  answer  is  necessary 
to  present  a  defendant's  case,  it  is  always  allowed  upon  application  made  in  apt 
time,  so  that  the  complainant  is  not  surprised  or  delayed  in  the  progress  of  the 
cause,  nor  injustice  is  done  him  thereby. 

2.  If  an  admission  has  been  made  in  an  answer  improvidently  and  by  mis- 
take, the  court  will  relieve  the  party  making  it  from  its  effect  by  an  order 
directing  so  much  of  the  answer  as  contains  the  admission  to  be  treated  as  no 
part  of  the  record.  But  a  mere  retraction  of  such  admission,  in  a  supplemental 
answer,  will  not  avail  to  relieve  the  party  from  its  effect. 

3.  Nor  will  the  court  relieve  the  party  in  the  mode  indicated,  unless  it  is 
satisfied  by  affidavit  that  the  admission  was  made  under  a  misapprehension  or 
by  mistake. 

4.  But,  while  courts  exercise  a  liberal  discretion  in  reliving  from  the  effect 
of  admissions  in  answers  not  under  oath,  where  an  answer  is  under  oath  great 
caution  is  observed. 

*  The  remaining  cases  in  this  volume,  argued  at  the  April  Term,  1864,  were  lost  or  mis- 
placed, so  that  they  could  not  appear  in  their  proper  place  in  the  reports  of  that  term.— 
Reporter. 
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5.  If  the  relief  sought  is  from  an  admission  of  law,  it  may  be  sufficient  to 
show  that  the  party  was  erroneously  advised  by  his  solicitor  in  that  regard. 

6.  But,  where  the  relief  sought  is  from  an  admission  of  fact,  it  should  be 
shown  that  the  answer  was  drawn  with  care  and  attention,  stating,  upon  infor- 
mation and  belief,  such  facts  as  were  not  within  the  defendant's  own  knowl- 
edge. It  should  also  be  shown  that  the  fact  misstated  was  not  one  within  the 
defendant's  own  knowledge,  and  that  he  was  erroneously  informed  in  regard 
to  it,  and  made  oath  to  the  answer,  honestly  believing  such  erroneous  infor- 
mation. 

7.  Okal  evidence  in  chancery — of  the  rigid  to  introduce  it.  Under  the  act 
of  February  12,  1S49,  parties  have  the  right  to  sustain  every  material  allega- 
tion of  the  pleadings  by  an  examination  of  witnesses  in  open  court,  and  no 
order  can  be  made  abridging  the  rights  of  parties  under  it  or  requiring  them 
to  waive  or  forego  the  rights  thus  secured  to  them. 

8.  So,  an  order  of  court,  made  during  the  progress  of  a  cause,  that  a  party 
shall  close  his  proofs  by  a  day  named,  can  in  no  wise  affect  the  right  of  such 
party  to  introduce  oral  testimony  on  the  hearing. 

9.  The  proper  practice  is,  to  set  the  cause  for  a  hearing,  and,  if  afterward 
justice  or  convenience  require  further  delay,  the  hearing  may  be  postponed 
from  time  to  time,  until  the  court,  in  its  discretion,  directs  the  parties  to  pro- 
ceed therein,  having  granted  them  every  reasonable  indulgence  to  enable 
them  to  procure  their  testimony. 

10.  Should  it  appear  that  the  oral  testimony  offered  to  be  introduced  was 
only  cumulative  in  its  character,  the  question  of  the  right  to  introduce  it  would 
cnerit  a  different  consideration. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  on  the 
11th  day  of  October,  1860,  by  Cadwalader  Bull,  since  deceased, 
against  Hugh  Maher  and  Edward  Kelly,  to  dissolve  a  copart- 
nership then  existing  between  them,  and  to  wind  up  its  affairs. 

On  the  26th  day  of  October  the  defendants  filed  a  joint  and 
several  answer,  under  oath,  to  which  there  was  a  replication  on 
the  5th  of  December  following. 

On  the  15th  of  February,  1861,  the  defendants  filed  their 
cross-bill,  and  on  the  11th  of  September,  1861,  the  complainant 
filed  his  answer  thereto,  and  on  the  6th  of  June  a  replication 
was  filed. 

On  the  20th  of  June,  1862,  it  was  ordered  by  the  court,  on 
motion  of  the  complainant,  that  the  defendants  close  their 
proofs  by  the  first  day  of  the  next  term,  and  afterward  that 
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order  was  extended,  from  time  to  time,  until  the  10th  day  of 
November,  1862. 

On  the  18th  of  August,  1862,  by  leave  of  the  court,  and  sub- 
ject to  objections,  the  defendant  Maher  filed  his  separate 
answer  to  the  original  bill,  differing,  in  many  essential  particu- 
lars, from  the  original  joint  and  several  answer  filed  by  the 
defendants  Maher  and  Kelly. 

In  support  of  his  application  for  leave  to  file  a  separate 
answer,  Maher  presented  his  own  affidavit  and  that  of  one  of 
his  couusel,  Daniel  C.  Nicholes.  The  affidavit  of  Maher  was 
made  on  the  14th  of  July,  1862,  and,  after  setting  out  in  detail 
the  objects  and  purposes  of  the  copartnership,  and  the  manner 
in  which  its  affairs  had  been  managed,  and  charging  misconduct 
in  that  regard  upon  his  co-defendant,  Kelly,  it  proceeds  to  say : 

"  That,  as  said  Kelly  had  taken  sole  charge  of  the  business 
of  said  firm  previous  to  the  commencement  of  this  suit,  and,  as 
the  said  Maher  was  wholly  unacquainted  with  the  business  trans- 
actions of  said  firm,  so  the  said  Kelly  has,  with  the  consent  of 
said  Maher,  continued  to  take  charge  of  the  litigation  growing 
out  of  the  business  of  said  firm  with  said  Bull.  That,  during 
a  considerable  portion  of  the  time  since  the  commencement  of 
this  suit,  said  Maher  has  necessarily  been  absent  from  the  city, 
wholly  absorbed  in  his  own  business,  relying  upon  said  Kelly, 
and  W.  W.  Drummond,  Esq.,  who  was  employed  to  give  the 
matter  in  suit  such  attention  and  to  take  such  steps  in  the  suit 
as  to  protect  the  rights  of  said  Maher  as  well  as  the  rights  of 
the  said  Kelly.  That,  said  Maher  and  said  Kelly,  under  the 
advice  of  said  Drummond,  have  filed  a  joint  answer  to  the  bill 
of  said  Bull,  and  also  a  cross-bill ;  and  that  said  Bull  has  filed 
an  answer  to  said  cross-bill ;  that  said  Maher  has  frequently 
talked  with  said  Kelly  and  Drummond,  and  has  always  been 
informed  by  them  that  they  were  giving  all  the  attention  to  the 
cause  that  was  necessary,  and  that  he  supposed  that  such  testi- 
mony and  steps  were  being  taken  in  the  matter  as  fully  to 
protect  his  rights,  until  the  28th  day  of  June  last,  when  he  was 
informed  that  a  rule  had  been  taken  on  defendants  to  close  the 
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proofs  m  said  suit  by  the  first  Monday  of  July,  instant,  when, 
upon  making  inquiry,  he  was  informed  that  said  Drummond  had 
neglected  to  take  the  testimony  in  said  case,  and  his  attention 
was  so  much  occupied  with  other  matters,  or  from  other  causes, 
that  he  refused  to  go  on  with  the  case,  and  that  said  Maher  was 
compelled  to  employ  other  solicitors  to  take  charge  of  this  case, 
and  did,  on  the  28th  day  of  June  last,  employ  D.  C.  and  I.  J. 
Nicholes  to  take  the  evidence  in  the  case  and  to  take  charge  of 
the  same,  on  his  part ;  that  he  has  been  unable  to  take  all  the 
proofs  on  his  part,  for  the  reason  that  the  necessary  proofs  in 
said  case  require  an  investigation  of  the  business  transactions 
of  said  firm.  That  he  has  never  made  one  dollar  by  his  con- 
nection with  said  firm,  but  has  thereby  lost  several  thousand 
dollars.  That  he  is  advised  and  believes  that  his  rights  and 
liabilities  in  the  premises  are  entirely  separate  and  distinct 
from  those  of  the  said  Kelly,  and  that  it  will  be  necessary  for 
him,  said  Maher,  to  so  amend  the  pleadings  in  said  cause  as  to 
enable  him,  the  said  Maher,  to  make  a  separate  defense  to  the 
matters  set  up  and  charged  in  said  bill  of  complaint.  The 
said  Maher,  therefore,  asks  of  said  court  that  the  time  for 
taking  proofs  in  said  cause,  on  the  part  of  the  said  Maher,  may 
be  extended  for  such  reasonable  time  as  the  said  court  may 
deem  necessary  to  enable  the  said  Maher  to  take  such  proofs  as 
he  may  think  proper  fully  to  protect  his  rights  in  the  premises, 
and  that  the  said  Maher  may  have  leave  so  to  amend  the  plead- 
ings filed  by  him  in  this  cause,  as  to  enable  him,  the  said 
Maher,  to  make  a  separate  defense  to  the  matters  and  things 
charged  in  said  complainant's  bill  of  complaint  against  the  said 
Maher,  or  against  the  said  Maher  and  Kelly  jointly." 

The  affidavit  of  Daniel  C.  Nicholes  states  that  he  and  his 
partner  were  employed  to  defend  for  said  Maher,  June  28, 
1860,  since  which  time  they  have  devoted  nearly  their  whole 
time  and  attention  to  the  investigation  of  and  taking  testimony 
in  said  cause.  That  he  has  seen  said  Kelly,  who  had  been  the 
managing  or  active  member  of  said  firm,  and  who  knew  more 
about  the  business  transactions  of  said  firm  than  any  other 
erson,  and  has  had  one  interview  with  him  about  the  time  he 
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was  employed  in  said  cause  by  said  Maher,  and  that  said  Kelly 
promised  to  give  him  all  needful  information  in  relation  to  the 
business  transactions  of  said  firm  ;  but  that  since  said  interview 
he  had  been  unable  to  see  said  Kelly  at  any  time,  or  to  obtain 
any  information  from  him,  and  has  been  and  will  be  compelled 
to  acquire  a  knowledge  of  said  business  transactions  from  other 
sources  as  best  he  can.  That  he  has  seen  W.  W.  Drummond, 
the  former  solicitor  in  this  cause,  but  that  he  was  either  unable 
or  unwilling  to  give  any  information  in  relation  to  the  facts  in 
said  cause.  That,  from  an  examination  of  the  articles  of 
copartnership  and  the  evidence  and  facts  in  the  case,  so  far  as 
he  has  been  able  to  acquire  a  knowledge  of  the  same,  he 
believes  that  a  proper  defense  cannot  be  made  for  said  Maher, 
under  the  joint  answer  of  said  Maher  &  Kelly,  filed  in  said 
cause.  That  if  leave  can  be  obtained  for  so  doing,  it  will  be 
necessary  to  file  a  separate  answer  for  said  Maher.  That  since 
June  28  he  and  his  partner  have  made  every  possible  effort  to 
complete  the  taking  of  the  testimony  on  the  part  of  said  Maher, 
but  have  been  unable  to  take  but  a  small  portion  of  the  same. 
That  said  rule  was  taken  June  20th,  since  which  time,  in  his 
opinion,  it  would  have  been  wholly  impossible  to  take  the 
necessary  proof  in  the  cause,  if  he  and  his  partner  had  occupied 
their  whole  time  for  that  purpose. 

On  the  3d  day  of  November,  1862,  the  cause  was  set  for 
hearing  on  the  10th  of  that  month ;  and  on  the  same  day  the 
complainant  moved  the  court  to  strike  from  the  files  the  sepa- 
rate answer  of  the  defendant  Maher,  for  the  reason  that  said 
answer  is  contradictory  to  the  statements  contained  in  the  first 
answer  filed  by  him,  and  is  inconsistent  therewith,  and  attempts 
to  change  the  whole  ground  of  defense  of  the  first  answer.  In 
opposition  to  this  motion  the  foregoing  affidavits  of  Maher,  and 
his  counsel,  Nicholes,  were  read ;  but  the  court  sustained  the 
motion,  and  the  separate  answer  of  Maher  was  stricken  from 
the  files. 

The  cause  finally  coming  on  to  be  heard,  the  defendant 
Maher  offered  certain  witnesses  to  be  sworn  and  to  testify  in 
open  court. 
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And  thereupon  the  judge  presiding  inquired  of  defendants' 
counsel  if  they  proposed  to  prove  by  these  witnesses  any  par- 
ticular facts,  to  which  the  counsel  replied  that  they  wished  to 
examine  them  generally  for  the  defense,  to  be  sworn  and  exam- 
ined in  support  of  said  defendants'  answer  and  cross-bill,  and 
offered  to  furnish  parol  proof,  by  the  testimony  of  said  witnesses 
on  the  trial  of  this  cause,  sustaining  the  allegations  of  said 
defendants  in  their  answer  and  cross-bill  in  this  cause. 

Whereupon  the  complainant  objected  to  the  examination  of 
said  witnesses,  and  to  the  introduction  of  parol  evidence  in  the 
trial  of  said  cause,  which  objection  the  court  sustained,  and 
refused  to  allow  said  defendant  to  examine  the  witnesses  and  to 
introduce  general  parol  proof  on  the  trial  of  the  cause,  on  the 
ground  that  the  rule  for  closing  the  proofs  before  the  hearing 
had  been  often  extended  on  the  motion  of  said  defendants,  and 
the  last  of  which  extensions  of  time  for  closing  proofs  had  ter- 
minated, to  which  ruling  of  the  said  court,  in  sustaining  said 
objection  of  said  complainant  to  said  defendants'  examining 
said  witnesses  and  introducing  parol  testimony  on  the  trial  of 
this  cause  as  aforesaid,  the  said  defendant,  Maher,  excepted. 

A  decree  was  entered  adverse  to  the  interests  of  the  defend 
ant,  Maher,  from  which  he  took  this  appeal. 

The  only  questions  considered  by  the  court  are,  first,  whether 
the  court  erred  in  striking  from  the  files  the  separate  answer  of 
Maher,  and,  second,  whether  his  right  to  introduce  oral  testi- 
mony on  the  hearing  was  affected  by  the  order  closing  the 
proofs  in  the  case  prior  to  that  time. 

Messrs.  D.  C.  &  I.  J.  Nicholes,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Beckwith  delivered  the  opinion  of  the  Court : 

The  appellee's  testator  filed  a  bill  in  equity  against  the  ap- 
pellant and  Edward  Kelly  to  dissolve  a  copartnership  between 
them,  and  wind  up  its  affairs.     A  joint  and   several  answer 
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under  oath  was  filed  by  the  defendants,  to  which  there  was  a 
replication.  The  defendants  filed  a  cross-bill,  alleging  a  viola- 
tion of  the  articles  of  copartnership  by  the  complainant,  from 
which  they  had  sustained  damages,  and  praying  for  their 
allowance.  An  answer  was  filed  to  the  cross-bill,  to  which 
there  was  also  a  replication.  Subsequently  the  appellant  made 
an  application  to  file  a  further  answer,  which  was  granted,  and, 
as  the  record  states,  subject  to  objection  and  to  such  disposition 
as  the  court  might  make  of  it  at  the  final  hearing.  The  final 
decree  directs  the  further  answer  of  the  appellant  to  be  stricken 
from  the  files,  and  we  presume  that  this  was  done  for  the  reason 
that  the  court  was  of  the  opinion  that  he  was  not  entitled  to 
relief  from  the  admissions  of  his  former  answer.  Where  an 
answer  is  not  under  oath,  and  a  further  answer  is  necessary  to 
present  a  defendant's  case,  it  is  always  allowed  upon  application 
made  in  apt  time,  so  that  the  complainant  is  not  surprised  or 
delayed  in  the  progress  of  the  cause,  nor  injustice  is  done  him 
thereby. 

The  original  answer,  until  it  is  otherwise  ordered,  always 
remains  a  part  of  the  record,  and,  while  it  so  remains,  the 
defendant  is  bound  by  its  admissions,  and  a  retraction  of  them 
in  a  supplemental  answer  is  of  no  more  use  than  so  much  waste 
paper.  The  court  never  allows  its  records  to  be  incumbered 
with  useless  papers.  If  an  admission  has  been  made  in  an 
answer  improvidently  and  by  mistake,  the  court  will  relieve  the 
party  making  it  from  its  effect,  by  an  order  directing  so  much 
of  the  answer  as  contains  the  admission  to  be  treated  as  no 
part  of  the  record,  but,  before  such  an  order  will  be  made,  the 
court  must  be  satisfied  by  affidavit  that  the  admission  was  made 
under  a  misapprehension  or  by  mistake.  Courts  exercise  a 
liberal  discretion  in  relieving  from  the  effect  of  admissions  in 
answers  not  under  oath,  which  are  mere  pleadings  and  are 
frequently  signed  by  counsel ;  but  where  an  answer  is  under 
oath  great  caution  is  observed.  If  the  relief  sought  is  from  an 
admission  of  law  it  may  be  sufficient  to  show  that  he  was 
erroneously  advised  by  his  solicitor  in  that  regard  ;  but  where 
the  relief  sought  is  from  an  admission  of  fact  it  should  be  shown 
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that  the  answer  was  drawn  with  care  and  attention,  stating 
upon  information  and  belief  such  facts  as  were  not  within  the 
defendant's  own  knowledge.  No  court  ought  to  relieve  a  party 
from  the  consequences  of  a  reckless  misstatement  under  oath. 
It  should  also  be  shown  that  the  fact  misstated  was  not  one 
within  the  defendant's  own  knowledge,  and  that  he  was  erro- 
neously informed  in  regard  to  it,  and  made  oath  to  the 
answer,  honestly  believing  such  erroneous  information.  The 
affidavit  of  the  appellant  was  entirely  insufficient  to  relieve 
him  from  the  effect  of  admissions  in  his  original  answer,  and 
his  application  to  file  a  supplemental  answer  for  that  purpose 
was  properly  denied. 

An  order  was  made,  during  the  progress  of  the  cause, 
requiring  the  defendants  to  close  their  proofs  by  a  day  named, 
which  was  afterward  enlarged,  upon  their  motion.  At  the 
hearing  the  appellant  offered  to  sustain  the  allegations  of  his 
answer  and  cross-bill  by  the  testimony  of  witnesses  to  be  exam- 
ined in  open  court ;  but  he  was  not  allowed  to  examine  them, 
because  the  rule  for  closing  proofs  had  expired.  Under  the 
act  of  February  12,  1849,  parties  have  the  right  to  sustain 
every  material  allegation  of  their  pleadings  by  an  examination 
of  witnesses  in  open  court,  and  no  order  can  be  made  abridging 
the  rights  of  parties  under  it,  or  requiring  them  to  waive  or 
forego  the  rights  thus  secured  to  them.  The  proper  practice  is 
to  set  the  cause  for  a  hearing,  and  if  afterward  justice  or  con- 
venience require  further  delay  the  hearing  may  be  postponed, 
from  time  to  time?  until  the  court,  in  its  discretion,  directs  the 
parties  to  proceed  therein.  Every  reasonable  indulgence  should 
be  granted  to  parties  to  enable  them  to  procure  their  testi- 
mony; and,  after  it  has  been  done,  if  they  are  not  prepared  at 
the  hearing,  they  should  justly  suffer  the  consequences  of  their 
own  neglect.  It  was  suggested,  in  argument,  that  the  testi- 
mony offered  by  the  appellant  was  only  cumulative.  If  it  so 
appeared  by  the  record,  and  the  testimony  had  been  excluded 
for  that  reason,  the  case  would  merit  a  different  consideration. 
According  to  the  record,  the  parties  were  not  heard,  as  they 
were  entitled  to  be ;  and,  without  any  examination  of  the  merits 
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of  the  case,  the  decree  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  further  proceediDgs. 

Decree  reversed. 


Roswell  Carter,  impleaded,  etc., 

v. 

Hiram  P.  Moses 

1.  Usury — what  constitutes — want  of  consideration.  Whether  a  note  given  for 
past  and  not  for  future  forbearance  of  money  is  usurious,  was  a  question  not 
necessary  to  be  considered  in  this  case,  but  the  court  could  not  by  any  means 
concede  that  such  a  distinction  was  important  in  regard  to  penalties  under  the 
usury  law.  Such  a  note,  however,  would  be  regarded  as  having  been  given 
without  any  consideration. 

2.  Voluntary  payment — what  constitutes.  Where  the  maker  of  a  note, 
which  was  alleged  to  have  been  given  upon  a  usurious  consideration,  delivered 
to  the  holder  certain  collaterals  which  the  latter  was  to  collect  and  apply  upon 
the  notes,  the  money  collected  upon  such  collaterals  was  regarded  as  having 
been  voluntarily  paid  by  the  maker  upon  the  note. 

3.  Usury  — whether  it  may  be  recovered  back  at  the  common  law,  under  the  act 
of  1845,  and  the  act  of  1857.  Even  conceding  that,  by  the  common  law,  usuri- 
ous interest  voluntarily  paid  could  be  recovered  back,  yet  this  court  has 
repeatedly  held  that  it  cannot  be  recovered  back  under  our  statute  of  1857. 

4.  Nor  could  it  be  recovered  back  under  the  act  of  1845,  unless  the  remedy 
was  sought  in  the  mode  and  within  the  time  therein  prescribed.  That  law 
gave  the  right  to  recover  threefold  the  usurious  interest  paid,  by  bill  in 
chancery,  provided  the  bill  was  filed  within  two  years  from  the  payment. 

5.  And  less  than  threefold  might  have  been  recovered  by  such  bill  within 
the  two  years,  but  it  cannot  be  held  that,  under  the  act  of  1845,  threefold  the 
usurious  interest  could  be  recovered  back  within  the  two  years  from  its  pay- 
ment, and  a  less  sum  recovered  after  that  period. 

6.  Nor  under  the  law  as  it  now  exists  is  there  any  remedy  in  chancery 
upon  equitable  grounds,  as  distinguishable  from  a  legal  right,  to  recover  back 
usurious  interest  voluntarily  paid.  The  reason  of  the  rule  that  parties  cannot 
call  upon  courts  to  undo  their  free  and  voluntary  acts  which  have  been  fully 
executed,  applies  with  equal  force  to  a  court  of  chancery  and  to  a  court  of  law. 

7.  Should  a  creditor,  however,  obtain  the  payment  of  usurious  interest  by 
fraud,  or  by  means  of  oppression  of  his  debtor,  the  rule  would  no  doubt  be 
different. 
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Appeal  from  the  Superior  Court  of  Chicago. 

On  the  30th  day  of  January,  1861,  Hiram  P.  Moses  exhibited 
his  bill  in  chancery,  in  the  court  below,  against  Koswell  Carter, 
Seth  Wadhams,  J.  Young  Scammon,  and  another. 

The  facts  upon  which  relief  is  sought  are  substantially  as 
follows  :  About  the  2d  of  March,  1853,  Moses  and  Wadhams 
borrowed  from  Carter  the  sum  of  $3,000,  and  gave  their  note 
therefor,  payable  to  Carter  or  order  six  months  after  date,  with 
interest  at  ten  per  cent.,  and  at  the  same  time,  to  secure  the  pay- 
ment of  that  note,  executed  a  deed  of  trust  conveying  certain 
real  estate  to  Scammon,  who  was  authorized  to  sell  the  prop- 
erty on  default  in  the  payment  of  the  note,  and  on  applica- 
tion of  the  holder,  upon  giving  certain  specified  notice. 

On  the  8th  of  March,  1853,  Moses  and  Wadhams  gave  their 
promissory  note  for  the  sum  of  $1,500  to  F.  T.  &  C.  D.  Flagler, 
payable  two  years  after  date,  with  interest  at  six  per  cent., 
secured  by  a  mortgage  upon  the  same  premises  embraced  in 
the  trust-deed  ;  and  of  this  note  Carter  also  became  the  holder 
about  the  7th  of  June,  1853. 

On  the  2d  day  of  March,  1855,  Moses  and  Wadhams  exe- 
cuted to  Carter  another  note  for  the  sum  of  $2,367,  payable  ten 
days  after  date,  with  ten  per  cent,  interest. 

The  consideration  of  this  last  note  was  interest  on  the  other 
two  notes,  computed  at  the  rate  of  two  per  cent,  a  month  from 
the  time  Carter  had  held  them,  respectively.  At  the  time  of 
giving  the  note  for  $2,367,  and  to  secure  the  same,  as  well  as  a 
balance  due  upon  the  other  notes,  Moses  assigned  and  delivered 
to  Carter  a  large  number  of  notes  and  checks,  of  different  dates 
and  amounts,  from  different  persons,  amounting  in  the  aggre- 
gate to  $4,888.81. 

Of  these  collaterals  Carter  collected,  up  to  the  2d  of  May,  1855, 
a  sum  sufficient  to  satisfy  the  note  for  $2,367,  which  he  applied 
for  that  purpose,  and  an  additional  sum  which  he  applied  upon 
the  other  notes,  which,  with  other  payments  that  had  been  made 
upon  those  notes,  reduced  the  amount,  but  left  a  considerable 
balance  still  due,  as  Carter  insists;  and  to  enforce  the  pay- 
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ment  of  such  alleged  balance,  he  had  requested  Scammon,  the 
trustee,  to  proceed  to  sell  the  premises  mentioned  in  the  deed 
of  trust,  and  Scammon  thereupon  gave  notice  for  that  purpose. 
Moses  filed  this  bill  in  chancery  to  enjoin  Scammon  from  pro- 
ceeding with  the  sale,  and  for  an  account  of  the  moneys  received 
by  Carter  upon  the  several  notes  mentioned,  and  prays  that 
the  moneys  so  received  should  first  be  applied  to  the  payment 
of  the  two  notes  for  $3,000  and  $1,500,  and  that  he  should 
have  a  decree  for  the  overplus,  alleging  that  the  note  for  $2,367 
was  wholly  usurious  and  void. 

Upon  the  hearing  the  court  entered  a  decree,  finding  that 
the  notes  for  $3,000,  and  for  $1,500,  and  the  note  for  $2,367,  so 
far  as  the  same  had  any  legal  foundation,  had  been  fully  paid, 
and  ought  to  be  given  up  to  be  canceled,  the  balance  of  them 
due  from  said  Moses  having  been  paid  out  of  the  moneys  col- 
lected by  Carter  upon  demands  assigned  to  him  by  Moses  as  in 
said  bill  alleged ;  also,  that  there  is  a  balance  of  $570  due  from 
Carter  to  Moses  growing  out  of  said  assigned  demands  and 
orders ;  that  Scammon  within  five  days  execute  and  deliver  to 
Moses  a  good,  sufficient  release  of  said  real  estate ;  also,  that 
Carter  discharge  said  mortgage  upon  the  record  thereof  upon 
said  premises,  and  also  deliver  up  said  three  notes  for  $3,000, 
$1,500,  and  $2,367,  to  be  canceled,  and  that  defendants  be  for- 
ever enjoined  from  setting  up  any  claim  by  virtue  thereof;  also, 
that  Carter  pay  to  Moses  $570,  with  the  costs  of  suit  to  be 
taxed  against  him,  and  that  execution  issue  therefor. 

From  that  decree,  Carter  took  this  appeal.  The  questions 
presented  are,  first,  whether  the  note  for  $2,367  was  usurious, 
and,  second,  if  so,  whether  Moses  can  recover  back  the  amount 
voluntarily  paid  thereon. 

Mr.  A.  E.  Wolcott,  for  the  appellant. 
Mr.  George  Herbert,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 
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The  conclusion  is  irresistible,  from  the  pleadings  and  the 
evidence  in  this  case,  that  the  note  for  $2,367,  given  in  March, 
1855,  was  for  the  accruing  interest  on  the  notes  for  $3,000  and 
$1,500,  computed  at  the  rate  of  two  per  cent,  per  month  to 
that  date.  It  is  urged  by  counsel  for  appellant  that  there  is 
no  technical  usury  in  this  tranasction,  because,  if  this  was  the 
consideration  of  the  note,  it  was  given  for  past  and  not  future 
forbearance  of  money.  It  is  not  deemed  necessary  to  consider 
in  this  case  whether  such  a  distinction  can  be  important  in 
regard  to  penalties  under  the  usury  law.  If,  however,  it  was 
conceded  that  the  note  was  not  usurious,  which  we  by  no 
means  concede,  it  was  given  without  consideration,  and,  for  the 
purposes  of  this  case,  the  effect  in  either  case  would  be  the 
6ame. 

The  only  other  question  presented  by  the  record  grows  out 
of  that  portion  of  the  decree  which  directs  the  repayment,  to 
Moses,  of  the  usurious  interest  actually  received  by  Carter.  It 
is  the  settled  law  of  this  court  that  such  interest,  when  volun- 
tarily paid,  cannot  be  recovered  back  under  the  existing  statute, 
and  we  are  not  inclined  to  depart  from  our  former  decisions. 
It  is,  however,  insisted  that  those  cases  were  actions  at  law, 
and  that  a  different  rule  should  obtain  in  chancery,  on  equi- 
table grounds,  apart  from  any  statutory  provisions.  But  if 
usury  thus  paid  cannot  be  recovered  back,  in  an  action  for 
money  had  and  received,  which  Lord  Mansfield  said  was  like 
a  bill  in  equity,  we  are  unable  to  perceive  upon  what  ground 
the  repayment  can  be  decreed  on  the  equity  side  of  the  court. 
The  reason  of  the  rule  applies  with  equal  force  in  both  tribu- 
nals, that  parties  cannot  call  upon  courts  to  undo  their  free  and 
voluntary  acts  which  have  been  fully  executed.  Hadden  v. 
Innis,  24  111.  381 ;  Tompkins  v.  Hill,  28  id.  519.  If,  however, 
the  creditor  obtained  payment  of  such  interest  by  fraud,  or  by 
means  of  oppression  of  his  debtor,  the  rule  would  be  no  doubt 
different. 

It  is,  however,  urged,  that,  as  this  transaction  arose  prior  to 
the  passage  of  our  present  interest  law,  which  was  enacted  in 
1857,  the  case  should  be  decided  as  if  the  act  of  1845  had  not 
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been  repealed,  and  reference  is  made  to  the  cases  of  Safford  v. 
Vail,  22  111.  327,  and  Dooley  v.  Stipp,  26  id.  89,  in  support 
of  the  position.  The  statute  of  1845  authorized  the  recovery 
of  threefold  the  amount  of  usurious  interest  actually  paid. 
This  is  obviously  a  penalty,  and  if  so,  it  may  be  doubted 
whether  the  court  in  these  cases,  sufficiently  considered  the 
effect  of  repealing  such  a  statute  upon  the  right  to  sue  for  the 
penalty.  But  we  are  saved  the  consideration  of  that  question 
in  this  case,  by  the  express  language  of  the  act  of  1845. 
Assuming  that  this  transaction  is  governed  by  that  law,  the 
appellee  is  not  in  a  condition  to  invoke  its  aid.  The  sixth  sec- 
tion, which  gives  the  right  to  recover  the  penalty,  requires  the 
action  to  be  brought  within  two  years  after  the  right  accrues. 
In  this  case  the  right,  if  it  ever  accrued,  did  so  in  1855,  when 
the  usurious  interest  was  paid.  No  moneys  were  received  by 
appellant  after  that  year,  and  the  uncollected  collaterals  were 
returned  by  him  to  appellee  during  that  year.  The  bill  was 
not  filed  until  in  1861,  and  the  right  to  recover  back  the 
usurious  interest,  if  it  ever  existed,  was  lost,  if  in  no  other  way, 
by  lapse  of  time. 

The  decree  is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  court  below,  to  render  a  decree  in  conformity  with 
the  decree  appealed  from,  so  far  as  relates  to  the  surrender  of 
the  notes  and  the  discharge  of  the  incumbrances,  but  not  order- 
ing the  repayment  by  appellant  to  appellee  of  the  usurious 
interest  received  by  the  former.  In  this  respect  the  decree 
appealed  from  is  erroneous.  Appellant  will  recover  his  costs 
in  this  court.     Appellee  his  costs  in  the  court  below. 

Decree  reversed. 

[The  foregoing  opinion  was  pronounced  at  the  April  Term,  1864.  At  the 
April  Term,  1865,  a  rehearing  of  this  cause  was  asked  and  refused.  Upon  the 
application  for  a  rehearing] — 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  the  petition  for  a  rehearing,  filed  in  this  case  by  the  apel- 
lee,  it  is  urged  that  the  court  erred  in  assuming  that  the  bill 
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was  framed  with  a  view  to  recover  the  penalty  provided  for  in 
the  act  of  1845.  The  court  did  not  overlook  the  fact  that  the 
bill  did  not  expressly  ask  for  the  penalty,  but  we  have  spoken 
of  the  provisions  of  that  law  in  the  foregoing  opinion  because 
the  appellee,  in  his  first  printed  argument,  based  his  claim  to 
recover  back  the  usurious  interest  wholly  upon  that  law. 
Even  in  his  petition  for  a  rehearing  he  devotes  much  of  his 
space  to  showing  that,  these  transactions  having  occurred  while 
that  statute  was  in  force,  he  has  a  vested  right,  under  it,  to 
recover  back  the  usurious  interest.  Now,  nothing  can  be 
clearer  than  that,  so  far  as  he  claims  rights  given  by  that 
statute,  he  must  assert  them  within  the  time  limited  by  it. 
The  only  right  therein  given  to  recover  back  usurious  interest 
once  paid  is  given  by  the  sixth  section.  That  section  author- 
ized the  recovery  back  of  threefold  the  interest,  by  bill  in 
equity,  and  thereby  recognized  the  right  to  recover  back  simply 
the  usurious  interest  paid,  if  the  complainant  did  not  choose  to 
ask  for  the  penalty.  But  the  right  to  recover  the  penalty  was 
clearly  lost  by  the  repeal  of  the  law,  and  the  right  to  recover 
back  the  usury  paid,  so  far  as  that  right  depended  on  the 
statute,  and  admitting  it  not  to  be  a  penalty,  was  to  be  exer- 
cised within  two  years  from  the  time  the  usury  was  paid ;  and 
hence  the  propriety  of  the  language  used  in  the  above  opinion. 
Admitting  that,  by  the  common  law,  usurious  interest  can  be 
recovered  back,  yet  this  court  has  three  times  decided,  in  the 
cases  of  Hadden  v.  Innis,  24  111.  381 ;  Tompkins  v.  Hill,  28 
id.  519,  and  Perkins  v.  Oonant,  29  id.  185,  that  it  cannot  be 
recovered  back  under  our  statute  of  1857.  If  that  statute 
repealed  the  common  law  we  are  wholly  unable  to  perceive 
why  the  statute  of  1845  did  not  equally  do  so,  unless  the 
remedy  was  sought  in  conformity  with  its  provisions.  Indeed, 
there  would  be  a  stronger  reason  for  holding  that  the  rule  of 
the  common  law  was  in  force  under  the  statute  of  1857,  which 
is  wholly  silent  as  to  the  recovery  back  of  usurious  interest, 
than  under  the  statute  of  1845,  which  provided,  expressly,  that 
it  might  be  recovered  back,  but  also  provided  in  what  time  and 
manner  the  recovery  should  be  had.     That  law  gave  the  right 
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to  recover  threefold  the  usurious  interest  paid,  by  bill  in  chan- 
cery, provided  the  bill  was  filed  within  two  years  from  the 
payment.  Unquestionably  less  than  threefold  might  have 
been  recovered  by  such  bill  within  the  two  years,  but  the  legis- 
lature, without  doubt,  intended  wholly  to  close  this  door  of 
litigation,  and  prevent  parties  from  undoing  their  voluntary 
acts,  unless  the  remedy  was  sought  within  that  time.  We  can- 
not hold  that,  under  that  law,  threefold  the  interest  could  be 
recovered  within  the  two  years  from  its  payment,  and  a  less 
sum  recovered  after  that  period. 

There  is  no  inconsistency  between  our  decision  in  this  case 
and  in  the  cases  of  Safford  v.  Vail,  22  111.  327 ;  Matthias  v. 
Cook,  31  id.  86,  and  Dooley  v.  Stipp,  26  id.  89.  The  first  two 
cases,  instead  of  being  suits  for  the  recovery  back  of  usury, 
were  suits  upon  the  usurious  notes,  and  the  court  held  that  the 
plea  of  usury  was  properly  interposed,  according  to  the  law 
of  1845,  in  force  when  the  contract  was  made.  The  case  of 
Dooly  v.  Stipp,  which  is  pronounced  to  be  "  on  all  fours  "  with 
this,  is  so  far  from  being  so  that,  although,  like  this,  a  bill  tc 
recover  back  usurious  interest  paid,  and  like  this,  not  asking 
the  penalty,  unlike  this,  it  was  filed  within  the  time  allowed  by 
the  statute  of  1845,  as  appears  by  the  record  which  we  have 
examined.  The  court  expressly  says,  referring  to  the  date  of 
the  contract,  "  by  the  law,  as  it  then  stood,  the  party  who  had 
paid  interest  could  file  a  bill  to  recover  it  back,  and  by  that 
law  the  rights  of  the  parties  must  be  determined."  The  right 
to  recover  is  here  expressly  placed  on  the  law  of  1845. 

That  the  money  collected  by  Carter  in  this  case,  although 
collected  upon  collaterals  deposited  by  Moses,  is  to  be  con- 
sidered as  money  voluntarily  paid  by  the  latter,  does  not  admit 
of  doubt.  It  is  in  no  wise  distinguishable  from  the  case  of 
Perkins  v.  Conant,  29  111.  184,  where  the  money  was  collected 
by  the  creditor  under  a  power  of  sale  in  a  mortgage. 

As  to  what  is  said  in  the  argument  about  the  application  of 

the  money  upon  the  $2,367  note,  we  must  regard  all  the  notes 

given  by  Moses  &  Wadhams  as  one  transaction,  and  the  money 

collected  as  voluntarily  paid  upon  the  legal  debt  and  the  note 

36 — 39th  III. 
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for  usurious  interest.     It  was  when  this  last  note  was  given 
that  the  collaterals  were  delivered. 

The  petition  for  rehearing  contains  a  very  learned  and 
ingenious  argument,  but  we  do  not  perceive  the  alleged  con- 
tradiction in  the  past  decisions  of  the  court,  and  we  prefer  to 
apply  the  maxim  of  stare  decisis. 

Rehearmg  refused. 


George  Hatch 

v. 

Amory  Bigelow  and  Joseph  J.  Miller. 

1.  Notice — bona  fide  purchasers — recording  acts.  Whatever  is  sufficient  to 
put  a  subsequent  purchaser  upon  inquiry  as  to  the  rights  of  others,  must  be 
considered  legal  notice  to  him  of  those  rights.  A  purchaser  is  held  affected 
with  notice  of  all  that  is  patent  on  an  examination  of  the  premises  he  is  about 
to  buy. 

2.  The  agent  of  a  party  claiming  title  to  real  estate  in  Chicago,  put  up  on 
the  premises  a  board,  on  which  was  printed,  "  For  sale  by  S.  H.  Kerfoot  &  Co., 
48  Clark  street."  Kerfoot  &  Co.  were  the  agents  of  the  party  claiming  title. 
Held,  that  a  creditor  whose  judgment  lien  attached  while  this  notice  was 
posted  upon  the  premises,  was  thereby  notified  of  the  interest  of  the  party 
claiming  title,  since,  upon  inquiry  of  the  agents,  he  could  have  ascertained  the 
extent  and  character  of  the  title,  and  could  not,  therefore,  be  considered  a  bona 
fide  purchaser. 

3.  The  fact  that  the  party  claiming  title  had  laid  down  a  sidewalk,  is  one 
proper  to  be  considered  in  connection  with  other  marks  of  ownership,  and  this 
fe  so  whether  the  sidewalk  is  constructed  by  order  of  the  city  or  not.  If  by 
order  of  the  city,  it  must  have  been  made  against  the  owner  of  the  lot,  who- 
ever he  might  be.  In  these  cases  notice  does  not  generally  arise  from  one  cir- 
cumstance alone,  but  from  a  collection  of  facts  which,  taken  together,  may  be 
held  sufficient  to  put  a  party  upon  inquiry. 

Writ  of  Error  to  the  Superior  Court  of  Chicago;  Hon. 
Joseph  E  Gary,  Judge,  presiding. 


1864.]  Hatch  v.  Bigelow  et  al.  547 

Statement  of  the  case. 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  lot  five,  block  eighteen,  in  Johnson,  Koberts  &  Storrs'  addi- 
tion to  Chicago.  Both  parties  claim  under  Samuel  B.  Pome- 
roy.  The  defendants  in  error  trace  title  from  two  judgments 
against  Samuel  B.  Pomeroy  and  Eleazar  L.  Pomeroy,  in  United 
States  Court,  which  became  a  lien  on  the  land  the  28th  of  Sep- 
tember, 1857.  The  sale  of  said  land  under  two  executions 
issued  on  said  judgments  January  17,  1862,  and  a  deed  from  J. 
R.  Jones,  U.  S.  Marshal,  to  defendants  in  error. 

The  plaintiff  in  error  (who  is  tenant  under  Frederick  J. 
Posey),  claims  title  by  a  bond  from  Samuel  B.  Pomeroy  to 
Benjamin  F.  Lushbaugh,  dated  December  29th,  1856,  and 
assignment  of  same  from  said  Lushbaugh  to  Frederick  J.  Posey, 
dated  12th  day  of  September,  1857,  and  deed  from  Samuel  B. 
Pomeroy  to  Frederick  J.  Posey,  the  landlord  of  plaintiff  in 
error,  dated  February  15,  1859.  The  bond  for  a  deed  from 
Pomeroy  to  Lushbaugh  was  not  recorded.  The  bond  under 
which  Posey,  the  landlord  of  the  plaintiff  in  error,  claims,  was 
for  the  conveyance  of  the  land  in  question  by  Pomeroy  to 
Lushbaugh,  in  consideration  of  $955.50 — $238.88  cash,  and  the 
balance  in  three  yearly  installments  with  interest  at  six  per 
cent.  The  first  deferred  payment  was  duly  made  on  29th 
December,  1857,  amounting  to  $281.87 ;  the  second  was 
made  on  the  13th  of  January,  1859,  and  amounted  to  $263.33; 
and  the  last  was  made  at  the  date  of  the  deed  from  Pomeroy 
to  Posey,  on  the  15th  of  February,  1859,  having  been  antici- 
pated by  about  ten  months. 

The  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  at  the  January  Term,  1864.  Upon  the  trial,  the 
plaintiff,  after  giving  in  evidence  his  title  papers,  called,  as 
a  witness, 

Samuel  H.  Kerfoot,  who  testified  in  chief  as  follows :  I  had 
charge  of  the  property  after  it  was  purchased  by  Lushbaugh 
and  Posey ;  Mr.  Lushbaugh  left  it  for  sale  with  S.  H.  Kerfoot 
&  Co.,  and  we  put  a  board  upon  it,  notifying  the  public  that 
it  was  for  sale,  and  to  apply  to  our  firm ;  can't  tell  what  has 
become  of  the  board ;  have  not  got  it ;   can't  produce  it ;   we 
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fenced  the  whole  block  for  Pomeroy  and  Wendell,  for  whom  we 
were  agents;  this  was  before  the  sale  to  Lushbaugh ;  we 
built  sidewalk  after  Lushbaugh  purchased;  Lushbaugh  & 
Posey  resided  at  Hagerstown,  Maryland,  at  the  time  of  sale  to 
Lushbaugh  and  assignment  to  Posey ;  I  didn't  know  of  assign- 
ment until  29th  December,  1857,  when  Posey  sent  the  money 
to  us  to  make  the  payment;  the  board  on  the  premises, 
notifying  the  public  that  "  this  property  was  for  sale,  apply  to 
our  firm,"  remained  on  this  property  until  after  December  29th, 
1857 ;  the  board  was  put  up  very  promptly  after  the  sale  to 
Lushbaugh,  which  sale  was  made  through  our  firm  ;  the  board 
was  on  this  lot  in  question  ;  we  had  no  other  lot  in  the  block 
for  sale ;  the  sidewalk  was  put  in  front  of  the  lot  in  the  sum- 
mer of  1857 ;  the  language  of  the  board  was,  "  For  sale  by 
S.  H.  Kerfoot  &  Co.,  48  Clark  street." 

Cross-examination. — I  don't  know  who  put  the  board  there ; 
I  saw  it  there  during  that  year  frequently,  before  September 
28th,  1857 ;  I  often  went  by  there ;  I  am  sure  it  was  on  this 
lot ;  I  had  sold  the  south  three  lots  of  the  block  before  to 
Chas.  Y.  Dyer,  for  Pomeroy ;  Mr.  Wendell,  of  Albany,  owned 
the  property  north  of  this  lot;  the  fence  was  around  the 
whole  block  in  common ;  not  subdivided  on  the  line  of  lots ; 
nothing  to  distinguish  one  lot  from  the  other ;  I  am  not  sure 
but  there  was  a  fence  on  the  north  line  of  the  lot,  between 
Wendell  and  Pomeroy ;  Pomeroy  had  put  trees  around  his, 
the  south  half  of  the  block ;  no  fence  between  lots  five,  six, 
seven  or  eight;  we  put  a  fence  round  the  whole  block 
eighteen ;  Mr.  Pomeroy  owned  the  whole  south  half  of  the 
block  ;  I  was  agent  of  Posey ;  I  collected  rent  for  him  and  do 
still ;  Wilsey  paid  rent  on  the  lease  before  Smith ;  the  side- 
walk was  in  front  of  the  whole  block ;  there  was  no  house  on 
the  lot  at  the  time  of  the  sale  to  Lushbaugh  &  Posey,  in  1859. 

It  was  admitted  on  the  trial  that  Hatch,  the  plaintiff  in  error, 
holds  under  Posey. 

Judgment  was  rendered  for  the  plaintiffs  below,  and  the 
defendant  below  sues  out  writ  of  error. 
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Messrs.  Hebvey,  Anthony  &  Galt,  for  the  plaintiff  in  error. 

The  court  should  have  given  judgment  for  plaintiff  in  error. 
Although  the  contract  from  Poraeroy  to  Lushbaugh,  under 
which  plaintiff  in  error  claims,  was  not  recorded  on  the  28th 
of  September,  1857,  the  day  which  the  judgments  under  which 
defendants  in  error  claim  became  a  lien,  yet  there  were  certain 
facts  and  circumstances,  apparent  upon  and  around  said  lot, 
sufficient  to  have  put  the  defendants  in  error  upon  inquiry  as  to 
the  title  to  the  land  ;  and  they  are  chargeable  with  knowledge 
of  such  facts,  as  to  the  rights  of  other  parties  in  said  lot,  as 
might  have  been  ascertained  by  pursuing  the  inquiry,  as  a 
prudent  purchaser  would  have  done.  When  a  purchaser  has 
sufficient  information  to  lead  him  to  the  knowledge  of  a  fact,  he 
shall  be  deemed  cognizant  of  that  fact.  Doyle  et  al.  v.  Teas  et 
al.,  4  Scam.  250 ;  McConnel  v.  Beed,  id.  123  ;  Merrick  v.  Wal- 
lace^ 19  111.  486 ;  Bupert  et  al.  v.  Mark,  15  id.  541 ;  Brown  et 
al  v.  Gaffneyet  al,  28  id.  149  ;  Boss  v.  Hall,  27  id.  104 ;  Mor- 
rison v.  Kelly,  22  id.  610. 

The  witness  Kerfoot  testifies  that  he  had  the  control  and  pos- 
session of  the  lot  in  question  from  about  December  29,  1856, 
until  and  after  December  29,  1857,  as  agent  of  Lushbaugh  and 
Posey,  the  landlords  of  plaintiff  in  error ;  built  a  sidewalk  in 
front  of  it  for  Lushbaugh,  and  put  a  board  on  the  lot,  on  which 
was  painted :  "  For  sale  by  S.  H.  Kerfoot  &  Co.,  48  Clark 
street."  This  board  was  put  on  the  lot  in  question  soon  after 
December  29,  1856,  and  remained  till  December  29,  1857. 

At  the  time,  then,  that  the  judgments  of  defendants  in  error 
become  a  lien  upon  this  land,  to  wit,  September  28,  1857,  the 
landlord  of  the  plaintiff  in  error  was  in  possession  of  the  lot  by 
his  agent,  Kerfoot ;  had  caused  a  plank  sidewalk  to  be  built  in 
front,  and  advertised  it  for  sale  through  Kerfoot.  Were  not 
these  indicia  of  a  possessory  title  sufficient  to  have  put  a  pru- 
dent man  on  inquiry  ?  Would  not  a  prudent  man,  on  seeing 
the  notice  of  sale,  have  gone  to  Kerfoot  &  Co.  to  find  out  who 
claimed  the  land  ?  If  defendants  in  error  had  done  so,  they 
would  have  found  out  the  existence  of  this  contract  of  sale  from 
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Pomeroj  to  Lushbaugh,  and  that  Kerfoot  was  acting  as  his 
agent.  And  if  the  sidewalk  and  notice  of  sale  were  sufficient 
indicia  of  possession  to  have  put  defendants  in  error  on  inquiry, 
then  they  are  chargeable  with  a  knowledge  of  all  the  facts  that 
might  have  been  found  out  by  pursuing  the  inquiry  to  Kerfoot 
&  Co.'s  office,  where  they  might  have  learned  of  this  unrecorded 
contract. 

And  if,  by  the  circumstances  aforesaid,  the  defendants  in 
error  were  chargeable  with  notice  of  the  unrecorded  contract 
at  the  time  their  judgments  became  liens,  then  the  deed  from 
Samuel  B.  Pomeroy  to  Frederick  J.  Posey,  the  landlord  of  the 
plaintiff  in  error,  of  February  15,  1859,  made  in  pursuance  of 
said  unrecorded  contract,  relates  back  to  December  29,  1856, 
•the  date  of  said  contract.     Snapp  v.  Pierce  et  al.,  24  111.  156. 

Again,  a  party  holding  land  under  a  recorded  deed,  to  defend 
his  title  against  a  claimant  under  a  previous  unrecorded  equit- 
able title,  must  show  that  he  has  an  equitable  as  well  as  the 
legal  title,  and  this  must  be  sustained  by  proof  that  he  pur- 
chased the  land  in  good  faith,  and  actually  paid  for  it  before 
notice  of  the  previous  equitable  title.  Brown  v.  Welch,  18 
111.  343. 

"Now,  at  the  time  the  marshal  conveyed  this  lot  to  defend- 
ants in  error,  May  21,  1863,  the  deed  from  Pomeroy  to  Posey 
was  on  record,  filed  for  record  September  12,  1860,  and  was 
notice  to  defendants  in  error,  before  they  paid  their  money,  or 
satisfied  their  executions,  that  the  title  to  the  lot  was  in  Posey. 

Mr.  George  Payson  and  Mr.  Chas.  H.  Hopgood,  for  the 
defendants  in  error. 


The  possession  in  this  case  was  not  such  as  the  law  requires, 
to  be  notice  of  an  unrecorded  deed.  The  only  facts  to  estab- 
lish notice,  are  the  fence,  the  sidewalk,  and  the  hoard. 

The  fence  is  no  notice ;  first,  because  it  was  built  by  Pom- 
eroy before  the  sale ;  and,  second,  because  it  was  a  common 
fence  around  this  lot  and  ten  or  twenty  others ;  some  belong- 
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ing  to  Pomeroy,  and  some  to  the  parties  to  whom  Pomeroy 
had  sold. 

The  sidewalk  is  no  notice ;  first,  because  it  was  common  to 
this  lot  and  all  the  others  on  that  street ;  and,  second,  because 
sidewalks  in  our  cities  are  built  in  obedience  to  the  orders  of 
the  city  government — they  are  a  tax  on  the  land ;  they  have  to 
be  built  no  matter  who  owns  the  land ;  and  are  consequently 
no  indication  whatever  that  the  land  has  changed  owners. 

Then,  was  the  hoard  notice  ?  The  appellant  says  it  was,  and 
relies  on  Mark  v.  Rupert,  15  111.  542. 

But,  first,  that  case  must  be  taken  with  the  facts  just  as  they 
were ;  there  was  actual,  open,  visible  possession  for  three  or 
four  years,  a  fence  all  round  the  lot,  and  a  stable  upon  it; 
second,  the  court  in  that  case  speak  of  an  open  and  visible  pos- 
session, an  actual  and  exclusive  possession ;  third,  this  case 
must  be  taken  in  connection  with  other  decisions  of  this  court. 
But  in  every  case  in  Illinois,  where  possession  has  been  relied 
on,  the  party  has  been  in  actual  possession,  living  on  the  land, 
or  having  a  building  upon  it ;  fourth,  this  court  approves  the 
rule  as  laid  down  by  the  courts  of  other  States. 

Those  decisions  show,  first,  that  the  presumption  is  in  favor 
of  the  subsequent  purchaser.  Boggs  v.  Vomer,  6  Watts  &  S. 
469,  474.  Second,  that  the  notice  must  be  such  as  to  leave  no 
doubt ;  that  conjecture  and  probability  are  not  enough.  Law- 
rence v.  Tucker,  7  Greenl.  200 ;  Curtis  v.  Mundy,  3  Met.  407 ; 
Cdbines  v.  Mahon,  2  McCord,  273.  Third,  that  the  possession 
must  be  actual,  and  amount  to  a  disseisin  or  adverse  possession. 
Lead.  Cas.  in  Eq.  vol.  2,  pt.  1,  p.  118.  Fourth,  that  the  pos- 
session must  be  exclusive.  Billington  v.  Welsh,  5  Binney,  132 ; 
Lead.  Cas.  in  Eq.  vol.  2,  pt.  1,  p.  119 ;  and,  as  a  leading  case 
on  this  whole  question,  McMechan  v.  Griffin,  3  Pick.  156. 

The  notice  must  be  notice  at  the  time  the  judgment  becomes 
a  lien ;  notice  at  the  time  of  levy  and  sale  is  not  sufficient. 
Martin  v.  Dry  den,  1  Gilm.  188. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
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In  December,  1856,  Pomeroy,  then  being  the  owner  of  the 
lot  in  controversy,  sold  it  to  Lushbaugh  and  gave  him  a  con- 
tract for  a  deed,  which  contract  was  not  recorded.  This  lot 
was  at  the  time  inclosed  in  common  with  other  lots  in  the  same 
block,  but  there  were  no  division  fences.  Immediately  after 
the  sale,  Kerfoot,  as  agent  of  Lushbaugh,  caused  to  be  placed 
upon  the  premises,  a  board  with  this  inscription :  "  For  sale 
by  S.  H.  Kerfoot  &  Co.,  48  Clark  street,"  which  remained  on 
the  lot  until  after  the  rendition  of  the  judgment  under  which 
the  defendants  in  error  derive  title. 

Kerfoot  also,  as  agent  for  Lushbaugh,  caused  to  be  laid  down 
a  sidewalk  in  front  of  the  premises. 

In  February,  1859,  a  deed  was  executed  in  pursuance  of  this 
contract  to  Posey  as  assignee  of  Lushbaugh.  Under  this  con- 
tract and  deed  the  plaintiff  in  error  claims  title  as  tenant  of 
Posey. 

The  defendants  in  error  derive  title  from  two  judgments 
against  Pomeroy  in  the  United  States  Court,  which  became  a 
lien  on  the  28th  of  September,  1857,  a  sale  upon  execution, 
and  a  deed  from  the  marshal. 

Since  the  rendition  of  the  judgment,  Posey  has  erected  a 
house  upon  the  premises,  and  was  in  possession  at  the  com- 
mencement of  the  suit. 

The  question  presented  is,  whether,  at  the  time  the  lien  of 
the  judgment  attached,  there  was  upon  the  lot  such  indicia 
of  ownership,  visible  to  all  the  world,  as  to  amount  to  con- 
structive notice  of  Lushbaugh's  inchoate  title. 

The  courts  of  the  various  States  have  differed  somewhat  as 
to  the  degree  of  proof  necessary  to  affect  a  party  with  construct- 
ive notice.  In  this  court,  it  has  been  held  that,  whatever  is 
sufficient  to  put  the  subsequent  purchaser  upon  inquiry  as  to 
the  rights  of  others,  must  be  considered  legal  notice  to  him  of 
those  rights.  Doyle  v.  Teas,  4  Scam.  250 ;  Rupert  v.  Mark, 
15  111.  542.  This  principle  has  been  adopted  whenever  the 
question  has  arisen  in  subsequent  cases ;  and,  deeming  it  to  be 
founded  in  justice  and' sound  policy,  we  are  not  inclined  to  nar- 
row it. 
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The  recording  law  places  creditors  on  the  same  footing  with 
subsequent  purchasers.  So  far  as  meritorious  considerations 
are  concerned,  the  former  are  certainly  not,  for  obvious  reasons, 
entitled  to  any  higher  degree  of  favor  than  the  latter.  Would, 
then,  a  subsequent  purchaser  have  been  held,  in  this  case,  to  be 
affected  with  notice  ? 

The  board  erected  was  placed  on  the  lot  by  Kerfoot,  as  the 
agent  of  Lushbaugh,  after  the  purchase  by  the  latter.  It  is, 
therefore,  to  be  regarded  as  placed  there  by  Lushbaugh,  and  as 
if  it  had  referred  persons  desiring  to  purchase  to  himself.  A 
purchaser  is  held  affected  with  notice  of  all  that  is  patent  on  an 
examination  of  the  premises  he  is  about  to  buy.  Is  not,  then, 
this  advertising  board  to  be  regarded  in  precisely  the  same 
light  as  if  a  subsequent  purchaser  had  been  informed  in  writing 
that  Kerfoot  claimed  the  right  to  sell  the  lot,  and  therefore 
claimed  some  title  or  interest  in  it  ?  And  does  not  such  notice 
put  the  purchaser  upon  inquiry  as  to  that  interest,  whatever  it 
may  be,  and  whether  held  by  Kerfoot,  in  his  own  right,  or  as 
agent  of  another  ?  A  prudent  man  would  have  gone  to  Ker- 
foot, whose  place  of  business  is  given,  and  ascertained  the 
nature  of  his  claim  before  completing  a  purchase.  Surely  this 
advertisement,  posted  upon  the  premises,  and  setting  up  a  claim 
to  them  by  offering  to  sell  them,  cannot  be  considered  a  notice 
less  satisfactory  than  would  be  the  inclosing  of  part  of  a  tract 
of  land,  and  the  erection  upon  it  of  a  stable,  which  was  the 
ease  of  Rupert  v.  Mark. 

But  the  caseMoes  not  depend  upon  the  advertisement  alone. 
Lushbaugh  had  laid  down  a  sidewalk.  Without  deciding  that 
this  of  itself  would  be  a  sufficient  possession  to  raise  the  pre- 
sumption of  notice,  it  is  certainly  a  fact  worthy  to  be  considered 
in  connection  with  the  other  marks  of  ownership.  In  these 
cases,  notice  does  not  generally  arise  from  one  circumstance 
alone,  but  from  a  collection  of  facts  which,  taken  together,  may 
be  held  sufficient  to  put  a  party  upon  inquiry.  The  ground 
covered  by  the  sidewalk  was  a  portion  of  the  lot  subject  to  an 
easement.  In  laying  down  the  sidewalk,  Lushbaugh  was  work- 
ing upon  his  own  premises.     It  is  urged  that  sidewalks  are  con- 
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structed  by  order  of  the  city.  It  does  not  appear  that  an  order 
was  made  in  this  case.  But  it  matters  not.  If  made,  it  would 
have  been  against  the  owner  of  the  lot,  whoever  he  might  be. 
The  fact  that  Lushbaugh  responded  to  such  order  does  not 
leave  him  in  a  different  position  from  that  he  would  have  occu- 
pied had  he  laid  the  walk  upon  his  own  motion. 

We  think  that  the  advertisement  and  laying  the  sidewalk 
were  sufficient  to  put  a  subsequent  purchaser  upon  inquiry, 
and  they  must  have  the  same  effect  as  against  a  subsequent 
judgment  creditor.     The  judgment  is  reversed. 

Judgment  reversed. 


Thomas  P.  Wight 

v. 

August  Wallbaum  et  al. 

1.  Judgment  lien — at  what  time  it  will  attach.  Where  the  Circuit  Court 
met  on  the  day  that  a  judgment  was  entered,  and  was  duly  opened,  and,  after 
the  transaction  of  some  business,  was  by  the  presiding  judge  adjourned  until 
the  next  day,  but  there  was  no  legal  court  at  that  term  after  the  first  day,  such 
a  judgment  was  valid  ;  the  day  it  was  rendered  was  the  last  day  of  the  term, 
and  the  lien  of  that  judgment,  against  the  lands  of  the  defendants  therein, 
attached  from  that  day. 

2.  Same — effect  of  death  of  the  judgment  debtor  before  execution  issues.  Where 
the  judgment  debtor  dies  after  a  judgment  has  become  a  lien  and  before  execu- 
tion has  issued,  the  statute  requires  the  execution  to  be  stayed  one  year  after 
the  death  of  the  defendant,  and  also  requires  that  three  months'  notice  shall 
be  given  to  his  representatives  before  it  can  be  issued  and  proceedings  had 
under  it ;  and  the  plaintiff,  in  such  case,  does  not  lose  his  lien  because  an  exe- 
cution had  not  issued  within  a  year  from  the  date  of  the  judgment. 

3.  EXECUTION — after  death  of  the  defendant — its  form.  Where  a  judgment 
•lebtor  dies,  an  execution  cannot  be  issued  upon  the  judgment  against  his  admin- 
istrator or  heirs.  The  better  practice  in  such  case  is,  to  recite  in  the  execution, 
the  recovery  of  the  judgment,  the  death  of  the  defendant,  the  notice  to  the 
administrator,  and  then  specially  command  the  sheriff,  that,  of  the  lands 
owned  by  the  defendant  at  his  death,  he  levy  the  amount  of  the  judgment  and 
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vosts.  But  this  is  only  form  and  not  material ;  so,  if  the  execution  is  issued  in 
ihe  usual  form,  against  the  defendant  himself,  though  informal,  a  sale  of  land 
thereunder  will  be  valid,  and  pass  the  title  to  the  purchaser. 

4.  The  judge  OP  a  COURT  must  himself  be  present.  The  presence  of  the  judge 
-s  indispensable  to  the  validity  of  the  proceedings  of  a  Circuit  Court,  and  he 
cannot  authorize  any  ministerial  officers  of  the  court  to  exercise  judicial  powers. 

5.  Adjournment  of  court — must  be  by  the  judge.  Hence,  where  a  Circuit 
Court  met  on  the  first  day  of  a  regular  term,  was  duly  opened  and  adjourned 
by  the  judge  to  the  next  day,  and  the  judge  then  left,  directing  the  sheriff  and 
clerk  to  meet  and  open  and  adjourn  court  from  day  to  day,  which  they  did  for 
one  week,  and  then  an  order  was  entered  declaring  court  adjourned  until  the 
Qext  regular  term,  the  court  stood  adjourned  after  the  first  day  for  want  of  a 
judge. 

6.  Same — may  be  to  a  specified  day.  In  such  a  case,  the  judge  who  opened 
court  might  have  adjourned  it  to  a  specified  day,  had  the  business  of  the 
court  required  it,  and  business  might  have  been  regularly  resumed  at  that 
time ;  but  the  judge  had  no  power  to  authorize  the  ministerial  officers  of  the 
court  to  exercise  judicial  powers,  even  in  opening  and  adjourning  court. 

7.  Letters  OP  administration  —  irregularities  in  granting  them  —  when 
availing.  Although  the  probate  court  may  fail  to  observe  the  requirements  of 
the  law  in  granting  letters  of  administration,  yet,  having  jurisdiction  of  the 
subject  and  of  the  person,  and  being  thereby  fully  empowered  to  act  by  refus- 
ing or  granting  such  letters,  a  person  so  appointed  becomes  the  administrator 
de  facto,  and  the  regularity  of  his  appointment  cannot  be  questioned  in  a  col- 
lateral proceeding. 

8.  Hence,  in  an  action  of  ejectment,  an  administrator's  deed  made  under  a 
decree  of  court,  cannot  be  excluded  as  evidence  because  the  probate  court  had 
erred  in  granting  him  letters. 

9.  Whether  the  act  of  granting  letters  of  administration  be  a  judicial  or  a 
ministerial  act,  the  whole  tenor  of  the  legislation  of  this  State  shows  that  it 
was  never  designed  in  a  proper  case  for  the  grant  of  letters,  that  any  mistake 
as  to  their  character  should  be  held  to  render  them  and  all  acts  performed  by 
the  executor  or  administrator,  void.  It  must  have  been  intended  in  such  cases 
that  the  letters  should  be  good,  and  the  acts  valid  until  they  should  be  revoked. 

10.  Hence,  where  an  administrator  with  the  will  annexed  had  been  appointed, 
whether  the  will  was  properly  proved  or  not,  could  not  affect  the  validity  of 
the  letters  or  of  a  sale  of  the  property  made  by  the  administrator. 

11.  Irregularities,  generally,  when  and  how  availing.  The  principle  is, 
that  where  a  court  has  jurisdiction  of  the  subject-matter  and  of  the  parties/ 
the  judgment  must  be  held  conclusive  in  all  cases  except  in  a  direct  proceeding 
for  its  reversal. 
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This  wa8  an  action  of  ejectment,  brought  by  Thomas  P. 
Wight,  to  recover  from  August  Wallbaum  and  others  his  in- 
terest in  certain  real  estate  in  Cook  county.  He  claimed  to  own 
the  same  as  an  heir  and  devisee  of  his  father,  John  F.  Wight, 
who  died  at  Erie,  Pennsylvania,  3d  September,  1844,  and  was 
the  owner  thereof  at  the  time  of  his  death.  At  that  time  there 
was  a  judgment  standing  on  the  records  of  the  Circuit  Court 
of  Cook  county,  Illinois,  against  Wight,  in  favor  of  James 
Dundas  and  others  (who  were  trustees  of  the  United  States 
Bank)  for  the  sum  of  $28,568.94  debt,  to  be  discharged  by  the 
payment  of  damages  in  the  sum  of  $14,665.94  and  costs  of 
suit,  which  judgment  was  entered  by  confession  on  the  23d  day 
of  August,  1844,  eleven  days  before  the  death  of  Wight. 

The  records  of  that  court  show  that  said  court  met  on  that 
day,  and,  alter  doing  some  business,  adjourned  to  the  next  day, 
first  entering  an  order  that  the  sheriff  meet  from  day  to  day 
during  the  term,  or  until  Judge  Young  should  come  and  hold 
the  court.  The  sheriff  and  clerk  did  so  meet  and  adjourn  until 
30th  August,  1844,  when  the  court  was  by  them  declared 
adjourned  until  the  next  term  in  course.  No  execution  was 
issued  on  the  judgment  during  the  life-time  of  Wight. 

The  first  execution  issued  February  7, 1845,  and  was  returned 
March  29,  1845,  by  order  of  plaintiff's  attorney,  wholly  unsat- 
isfied. A  second  execution  was  issued  August  22,  1845,  and 
returned  the  next  day,  wholly  unsatisfied.  A  third  execution 
was  issued  August  23,  1845,  and  returned  unsatisfied  August 
25,  1845.  A  fourth  execution  was  issued  August  25, 1845,  and 
returned  September  5,  1845,  in  no  part  satisfied. 

On  the  10th  day  of  May,  1845,  Mr.  Scammon,  the  attorney 
of  the  plaintiffs  in  that  judgment,  gave  to  J.  B.  F.  Kussell, 
administrator,  with  the  will  annexed,  of  the  estate  of  J.  F. 
Wight,  deceased  (he  had  been  appointed  such  administrator 
about  three  months  before),  a  notice,  in  due  form,  of  the  exist- 
ence, date  and  amount  of  the  judgment  against  Wight,  and  that 
he  intended  to  have  an  execution  issued  upon  it  against  the 
lands  of  said  Wight,  according  to  law ;  and  Russell,  on  the  same 
day,  acknowledged  the  receipt  of  a  copy  of  such  notice. 
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On  the  5th  day  of  September,  1845,  more  than  three  months 
after  the  notice  of  the  judgment  had  been  served  on  Russell, 
another  execution  was  issued  on  said  judgment,  and  levied,  on 
the  3d  day  of  December,  1845,  "  on  all  the  right,  title  and  inter- 
est of  John  F.  Wight "  in  "  the  following  described,"  etc.,  being 
the  demanded  premises. 

A  sale  under  this  levy  was  made  June  24,  1847,  at  which 
Scammon  bought  in  the  property  for  $8,520;  and,  having 
assigned  his  certificate  of  purchase  to  Ogden  &  Bobbins,  and 
no  redemption  being  made,  a  deed  of  the  lands  and  lots  sold 
was  made  to  them  March  22,  1850,  and  duly  recorded  August 
5,  1850.  Wallbaum,  and  the  other  defendants,  derive  their  title 
through  Ogden  &  Robbins,  and  insist  that  these  proceedings 
vest  the  legal  title  in  them. 

Said  defendants  also  claim  the  premises  by  virtue  of  title 
through  an  administrator's  sale,  and  a  deed  made  thereunder. 

Wight  left  a  will,  and  nominated  his  wife,  Jane  E.  Wight, 
his  brother,  Jabez  Wight,  and  George  A.  Elliott,  all  of  Penn- 
sylvania, executors.  Mrs.  Wight  and  Elliott  renounced  the 
executorship,  and  letters  testamentary  were  issued  to  Jabez 
Wight  by  the  proper  authorities  in  Erie  county,  Pennsylvania. 
On  the  11th  day  of  February,  1845,  at  a  Court  of  Probate, 
holden  in  Chicago,  Cook  county,  Illinois,  authenticated  copies, 
or  transcripts,  of  the  will,  and  probate  of  it  in  Pennsylvania, 
were  presented  by  J.  B.  F.  Russell  to  the  Court  of  Probate, 
and  he  was  appointed  administrator,  with  the  will  annexed,  of 
of  the  estate  of  Wight  in  the  State  of  Illinois,  and  executed  the 
proper  bond,  with  J.  H.  Collins  as  surety. 

At  the  August  Term,  1845,  of  the  Cook  County  Court,  Rus- 
sell, as  administrator,  etc.,  presented  a  petition  to  the  court  for 
leave  to  sell  the  real  estate  left  by  Wight  in  Cook  county.  It 
was  filed  August  15,  1845,  and  was  in  the  usual  form,  stating 
that  no  personal  estate  of  the  decedent  had  come  to  his  hands, 
and,  to  his  knowledge,  there  was  none  in  the  State ;  that  the 
debts  amounted  to  $14,665.38  ;  it  contained  a  correct  descrip- 
tion of  the  lands  to  be  sold,  and  made  the  widow  and  children 
of  John  F.  Wight,  deceased,  parties  defendant. 
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Notice  of  the  filing  of  the  petition  was  duly  published  for 
four  successive  weeks,  the  first  publication  being  made  on  the 
17th  June,  1845.  The  notice  stated  that  the  petition  would  be 
filed  on  the  first  day  of  the  August  Term,  1845,  of  the  Cook 
County  Court,  which  was  on  the  first  Monday  of  August,  or  as 
soon  as  counsel  could  be  heard,  etc.  A  guardian  ad  litem  for 
the  infant  heirs  of  Wight  was  duly  appointed,  the  proper  pro- 
ceedings had  thereon,  and  the  usual  decree  of  sale  entered. 

It  appears,  from  an  affidavit  of  Mr.  Collins,  that  some  papers 
which  had  been  filed  in  the  cause,  among  which  the  certificate 
and  abstract  of  the  debts  and  credits  of  the  estate,  made  by  the 
Court  of  Probate,  were  lost,  and  could  not  be  found  in  March 
1847,  just  after  the  administrator's  sale.  In  March,  1847,  the 
court  ordered  that  duplicates  of  the  missing  papers  should  be 
filed  nuno  jpro  tunc. 

On  the  first  of  May,  1847,  the  administrator  filed  in  said 
court  his  report  of  his  proceedings  under  the  decree,  showing 
that  he  duly  advertised  the  time  and  place  of  the  sale,  and  that 
on  the  17th  day  of  December,  1846,  at  his  office  on  Clark  street, 
in  the  city  of  Chicago,  at  twelve  o'clock  at  noon,  he  sold  the 
premises  described  in  the  petition  and  decree  (of  which  the 
demanded  premises  are  a  part),  to  J.  Y.  Scammon,  for  $93.16, 
and  that  said  premises  were  sold  subject  to  the  judgment  in 
favor  of  Dundas  et  al.,  against  John  F.  Wight,  deceased,  dated 
August  23,  1843,  rendered  at  the  August  Term,  1844,  for 
$28,568.94  debt,  to  be  discharged  by  the  payment  of  $14,665.38 
damages,  and  that  he  had  made  a  deed  to  Scammon  of  the 
premises  thus  sold  to  him.  The  cause  stood  on  the  docket 
of  the  court  until  the  October  Term,  1847,  when  it  was 
stricken  therefrom. 

Wallbaum  and  the  other  defendants  derive  their  title  through 
a  deed  from  Scammon,  and  insist  that  these  proceedings  also 
vest  the  title  in  them. 

The  contest  in  the  case  was  as  to  the  validity  of  the  foregoing 
proceedings.  The  jury  being  about  to  disagree,  both  parties, 
saving  their  rights  to  object  to  the  verdict,  consented  that  the 
minority  should  give  way,  and  bring  in  a  verdict  in  conformity 
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with  the  opinion  of  the  majority ;  upon  which  the  jury  found 
a  verdict  for  the  defendants,  and  thereupon  the  plaintiff  moved 
for  a  new  trial,  which  was  overruled,  and  the  case  was  then 
brought  to  this  court  on  his  exceptions. 

Mr.  John  Borden,  for  the  plaintiff  in  error. 

Messrs.  Soammon,  McCagg  and  Fuller,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  first  question  arising  upon  this  record  is,  whether  the 
judgment  entered  in  the  Cook  Circuit  Court,  on  the  23d  day 
of  August,  1844,  against  Wight  and  in  favor  of  Dundas  and 
other  parties,  became  a  lien  upon  the  premises  in  controversy. 
It  appears  that  the  court  met  on  the  day  the  judgment  was 
entered,  and  was  duly  opened,  and,  after  the  transaction  of 
some  business,  the  presiding  judge  adjourned  until  the  next 
day,  and  left,  with  the  direction  to  the  sheriff  and  clerk,  to  meet 
and  open  and  adjourn  the  court  from  day  to  day,  until  Judge 
Young  should  arrive.  As  directed,  these  officers  did  continue 
to  meet  and  declare  the  court  opened  and  adjourned  each  day, 
until  the  thirtieth  day  of  that  month,  when  an  entry  was  made 
declaring  the  court  adjourned  until  the  next  regular  term.  It 
also  appears  that  Wight  died  on  the  third  day  of  the  following 
September.  !No  execution  was  issued  on  the  judgment  before 
Wight's  death,  but  the  first  was  issued  on  the  7th  day  of  Feb- 
ruary, 1845,  which  was  returned  in  the  ensuing  month  of 
March  unsatisfied,  by  order  of  plaintiff's  attorney.  Between 
that  time  and  the  fifth  day  of  the  following  September,  three 
other  executions  were  issued  and  returned  unsatisfied.  On  the 
10th  day  of  May,  1845,  plaintiffs  in  the  judgment  gave  notice 
to  Russell,  who  had  in  the  mean  time  become  administrator, 
with  the  will  annexed,  of  the  estate  of  Wight,  of  the  recovery 
of  the  judgment,  its  date  and  amount,  and  that  he  would  have 
execution   issued    against   the   lands   which   were   owned   by 
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Wight  in  his  life-time,  situated  in  Cook  county.  Russell 
indorsed  on  the  notice  an  acknowledgment  of  its  service. 

On  the  5th  day  of  September,  1845,  and  more  than  three 
months  after  the  notice  was  served,  a  fifth  execution  was  issued, 
and  was,  on  the  third  day  of  the  following  December,  levied 
upon  lands  which  embraced  the  premises  in  controversy.  A 
sale  was  made  under  this  levy,  on  the  24th  of  June,  1847,  at 
which  Scammon,  the  attorney  of  plaintiffs  in  execution,  became 
the  purchaser  at  $8,520.  He  afterward  assigned  his  certificate 
of  purchase  to  Ogden  and  Eobbins,  and,  no  redemption  having 
been  made,  a  deed  was  executed  to  them  by  the  sheriff  on  the 
22d  day  of  March,  1850,  which  was  duly  recorded. 

It  appears  from  the  evidence  that  Wight  left  a  will  at  his 
death,  by  which  he  appointed  his  wife,  Jabez  Wight,  and 
George  A.  Elliott,  all  of  Erie,  Pennsylvania,  his  executors. 
Mrs.  Wight  and  Elliott  both  declined  to  act,  and  letters  testa- 
mentary were  granted  to  Jabez  Wight.  At  the  August  Term, 
1845,  of  the  Cook  County  Court,  Russell,  as  administrator,  with 
the  will  annexed,  presented  a  petition  for  the  sale  of  the  real 
estate  in  Cook  county,  belonging  to  Wight's  estate,  for  the  pay- 
ment of  debts.  It  contained  the  usual  allegations  as  to  the 
indebtedness  of  the  estate,  the  want  of  personal  assets  for  their 
payment,  and  a  description  of  the  lands  sought  to  be  sold,  and 
the  widow  and  heirs  of  Wight  were  made  parties  defendant. 
Notice  of  the  intended  application  was  given.  On  the  hearing, 
a  guardian  ad  litem  was  appointed  for  the  minor  defendants, 
and  a  decree  was  rendered  licensing  a  sale  of  the  lands  for  the 
purposes  specified  in  the  petition.  On  the  17th  day  of  Decem- 
ber, 1846,  the  administrator  sold  the  lands,  and  Scammon 
became  the  purchaser  at  $93.16,  subject  to  the  judgment  in 
favor  of  Dundas.  He  executed  a  deed  to  Scammon,  who  after- 
ward conveyed  the  title  thus  acquired  to  Ogden  and  Robbins, 
on  the  30th  of  April,  1847.  It  is  under  these  sales,  that  defend- 
ants below  derive  title,  and  which  they  rely  upon  as  a  defense. 

It  is  insisted  that  the  Circuit  Court  of  Cook  county  was  not 
adjourned  at  the  time  of  Wight's  death,  and  the  judgment 
against  him    and    in  favor  of   Dundas   consequently  did  not 
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become  a  lien  upon  these  lands  in  the  life-time  of  "Wight,  and 
that  failing  to  become  a  lien  before  his  death  it  never  did. 
Without  inquiring  whether  a  lien  would  attach  after  the  death 
of  a  defendant,  it  is  only  necessary  to  determine  whether  the 
court  did  adjourn  before  his  death.  There  seems  to  be  no  ques- 
tion that  the  court  was  regularly  in  session  on  the  23d  of  August, 
the  day  that  the  judgment  was  entered.  And  it  is  beyond 
dispute  that  it  was  regularly  adjourned  until  the  next  day. 
After  that  time,  regular  convening  and  adjourning  orders  were 
entered  from  day  to  day,  but  no  judge  was  present.  After  the 
23d,  for  the  want  of  a  judge,  no  legal  business  could  have  been 
transacted,  and  for  that  reason  the  court  stood  adjourned.  The 
judge  who  opened  court  might  no  doubt  have  adjourned  to  a 
specified  day,  had  the  business  of  the  court  required  it,  and 
business  might  have  been  regularly  resumed  at  that  time. 
The  judge  had  no  power  to  authorize  the  ministerial  officers 
of  the  court  to  exercise  judicial  powers,  even  in  opening  and 
adjourning  the  court.  They  not  having  such  authority,  and 
the  court  not  having  been  opened  on  the  24th  by  a  judge 
authorized  to  exercise  the  jurisdiction  of  the  court,  it  stood 
adjourned  after  the  23d,  and  that  must  be  regarded  as  the  last 
day  of  the  term.  And  the  lien  of  the  judgment  attached  upon 
these  lands  from  that  time. 

The  lien  having  attached  to  the  land,  it  could  only  be  removed 
by  a  satisfaction  of  the  judgment,  a  release  by  the  creditor,  or 
the  efflux  of  time.  The  statute  has  declared  (E.  S.  301,  §  2) 
that  after  a  judgment  has  become  a  lien,  and  the  defendant  shall 
happen  to  die  before  execution  has  issued,  the  remedy  of  the 
plaintiff  shall  not  be  delayed  or  suspended  by  reason  of  the 
nonage  of  any  heir  of  such  defendant ;  but  no  execution  shall 
issue  upon  such  judgment,  until  the  expiration  of  one  year 
after  the  death  of  such  defendant.  It  also  declares  that  no 
other  law  of  the  State  shall  be  so  construed  as  to  impair  or 
affect  the  lien  of  any  such  judgment.  The  thirty-seventh 
section  of  the  same  act  declares,  in  such  a  case,  it  shall  not  be 
necessary  to  revive  the  judgment  by  scire  facias  against  the 
heirs  or  representatives  of  the  defendant,  before  execution  shall 
36 — 39th  III. 
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issue;  provided  the  plaintiff  shall  give  the  executor  or  admin- 
istrator, if  there  be  any,  at  least  three  months'  notice  in  writing 
of  the  existence  of  such  judgment,  before  execution  shall  issue. 

This  case  comes  fully  within  these  provisions.  The  lien 
attached  to  the  land  before  Wight's  death ;  the  requisite  notice 
was  given ;  the  execution  upon  which  the  levy  was  made  was 
not  sued  out  until  after  the  expiration  of  twelve  months  after 
the  death  of  Wight.  This  conferred  the  power  to  issue  the 
execution  of  the  5th  of  September,  1845,  and  it  authorized 
the  sale  of  the  premises  by  the  sheriff. 

The  plaintiff  did  not  lose  his  lien  because  an  execution  was 
not  issued  within  a  year  from  the  date  of  the  judgment.  The 
statute  has  declared  that  if  the  defendant  die  after  the  judg- 
ment has  become  a  lien  and  before  execution  has  been  issued, 
that  the  lien  shall  not  be  thereby  impaired  or  affected,  but 
requires  the  execution  to  be  stayed  one  year  after  the  death 
of  defendant,  and  that  three  months'  notice  shall  be  given  to 
his  representatives  before  it  can  be  issued  and  proceedings  had 
under  it.  It  cannot  then  be  said  that  the  lien  was  impaired 
before  the  3d  day  of  September,  1845,  which  was  the  expira- 
tion of  the  year  after  Wight's  death.  And  previous  to  that 
time,  four  executions  were  issued  and  returned,  "  no  property 
found."  On  the  5th  day  of  September,  1845,  one  year  and  two 
days  after  Wight's  death,  the  execution  was  issued  under 
which  the  levy  was  made.  This  execution  was  issued  within 
one  day  of  the  earliest  possible  period  allowed  by  law,  and 
was,  we  think,  regular  in  all  respects  necessary  to  preserve 
the  lien. 

It  is  likewise  insisted  that  it  was  irregular  to  issue  the  execu- 
tion against  Wight  after  his  death.  The  statute  does  not  author- 
ize an  execution  against  the  administrator,  nor  would  it  be 
proper  that  it  should,  as  he  has  no  interest  in  the  real  estate 
of  his  intestate,  nor  has  he  any  control  over  it,  for  any  purpose. 
And,  the  heirs  not  being  parties  to  the  record,  it  would  be 
improper  to  issue  a  general  execution  against  them,  and  thus 
subject  their  property,  upon  which  the  judgment  never  became 
a  lien,  to  the  payment  of  the  debt  of  their  ancestor      It  would, 
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in  such  a  case,  be  the  better  practice  to  recite  the  fact  of  the 
recovery  of  the  judgment,  the  death  of  the  defendant,  and  the 
notice  to  the  administrator,  and  then  specially  command 
the  sheriff  that,  of  the  lands  owned  by  the  defendant  at  his 
death,  in  his  county,  he  levy  the  amount  of  the  judgment  and 
costs.  But  this  is  only  form,  and  is  not  material,  if  the  writ  is 
sufficient  in  substance.  And,  although  this  writ  was  informal, 
it  contained  all  that  was  essential,  and  conferred  power  on  the 
sheriff  to  make  the  sale ;  and  we  have  no  doubt  that  Scammon 
acquired  title  at  the  sheriff's  sale,  and  transmitted  it  by  con- 
veyance to  his  grantees. 

It  is  insisted  that  the  Probate  Court  failed  to  observe  the 
requirements  of  the  law,  in  granting  letters  of  administration, 
with  the  will  annexed,  to  Russell,  on  Wight's  estate.  The 
Probate  Court  had  jurisdiction  of  the  subject-matter  and  of  the 
person,  and  thereby  became  fully  empowered  to  act  by  refusing 
or  granting  such  letters.  When  they  were  granted,  Russell 
thereby  became,  at  the  least,  an  administrator  de  facto,  and, 
being  such,  the  regularity  of  his  appointment  cannot  be  ques- 
tioned in  a  collateral  proceeding.  On  an  application  to  re- 
voke the  letters,  or  on  an  appeal  from  the  order  granting  the 
letters,  all  of  the  objections  urged  against  their  validity  would 
be  properly  considered.  But  they  cannot  be  in  a  collateral 
proceeding.  In  the  case  of  Langworthy's  Heirs  v.  Baker,  23 
111.  484,  the  distinction  was  taken  between  a  direct  and  a  col- 
lateral proceeding,  and  it  was  treated  as  a  direct  proceeding  in 
that  case ;  and  on  error  it  was  held,  that  the  law  had  been 
violated,  and  the  letters  were  held  to  be  inoperative.  But  it 
was  not  held  that,  in  an  action  of  ejectment,  or  other  collateral 
proceeding,  an  administrator's  deed,  made  under  a  decree 
of  court,  could  not  be  read  in  evidence,  because  the  Probate 
Court  had  erred  in  granting  him  letters.  And  the  other  cases 
referred  to  in  our  reports  are  in  conformity  to  that  rule. 

Nor  has  this  case  any  of  the  elements  of  Cutis  v.  Hoskins,  9 
Mass.  543,  as  in  that  case  letters  were  granted  by  the  Probate 
Court  of  one  county,  while  the  intestate  had  died  in  another, 
and  such  action  was  prohibited  by  their  statute.     This  was  the 
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ground  of  that  decision ;  but  we  can  hardly  doubt  that  a  dif- 
ferent decision  would  have  been  announced  had  it  appeared 
that  proof  had  been  heard,  and  the  Probate  Court  had  deter- 
mined that  the  intestate  had  resided  in  the  county  in  which  let- 
ters were  granted  at  the  time  of  the  death  of  intestate.  But,  in 
the  absence  of  such  facts,  the  decision  is  unsatisfactory,  and 
Beems  to  be  opposed  to  the  principle  that,  where  a  court  has 
jurisdiction  of  the  subject-matter  and  of  the  parties,  its  judg- 
ment must  be  held  conclusive  in  all  cases,  except  in  a  direct 
proceeding  for  its  reversal. 

It  is  conceded  that  this  was  a  case  which  authorized  the 
granting  of  letters  of  administration ;  but  it  is  urged,  that, 
as  the  will  was  not  sufficiently  proved,  letters  with  the  will 
annexed  were  not  authorized,  and  that  they  are  void.  The 
seventy-eighth  section  of  the  chapter  regulating  wills  and 
intestate  estates  declares,  that,  when  the  probate  justice  has 
failed  to  take  sufficient  security,  the  executor  or  administrator 
shall,  upon  proper  notice,  give  additional  security,  and,  in  de- 
fault thereof,  the  letters  shall  be  revoked,  and  letters  of  admin- 
istration de  bonis  non  granted ;  and  all  acts  done  according  to 
law  by  the  administrator  before  the  letters  are  revoked  are  de- 
clared to  be  valid  and  binding.  Other  portions  of  the  law 
have  authorized  the  Probate  Court  to  revoke  letters  when  im- 
properly granted.  The  seventy-first  section  declares,  that,  if 
letters  of  administration  shall  be  granted,  and  a  will  shall 
afterward  be  found,  such  letters  shall  be  revoked  and  repealed. 
The  seventy-second  section  declares  that  where  letters  testa- 
mentary shall  have  been  granted,  and  the  will  shall  be  after- 
ward set  aside,  the  letters  shall  be  revoked.  By  the  seventy-third 
section,  the  Probate  Court  is  also  authorized  to  revoke  letters  in 
case  the  executor  or  administrator  shall  become  insane,  lunatic, 
or  of  unsound  mind,  a  habitual  drunkard,  be  convicted  of  an 
infamous  crime,  shall  waste  the  estate,  or  mismanage  the  same, 
or  so  act  as  to  endanger  its  safety.  The  statute  has  required 
the  probate  justice  of  the  peace  to  take  good  and  sufficient 
security  from  executors  and  administrators;  yet,  so  far  from 
declaring  letters  issued   on  insufficient  security  void,  section 
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seventy-eight  has  only  authorized  their  revocation,  and  declares 
legal  acts  done  under  them  binding. 

From  the  whole  tenor  of  the  legislation  of  our  State  we  are 
unable  to  perceive,  that,  whether  the  grant  of  such  letters  be  a 
judicial  or  a  ministerial  act,  it  was  ever  designed  that,  in  a 
proper  case  for  the  grant  of  letters,  any  mistake,  as  to  their 
character,  should  be  held  to  render  them,  and  all  acts  per- 
formed by  the  executor  or  administrator,  void.  Such  a  policy 
would  be  attended  with  great  inconvenience,  injury  and  loss  to 
estates.  Persons  would  be  deterred  from  becoming  purchasers 
at  sales  of  real  and  personal  estate,  and  debtors  would  not 
know  whether  they  could  make  payment  with  safety.  It  can 
hardly  be  supposed,  that  it  was  designed  that,  when  a  case 
had  arisen,  authorizing  the  grant  of  letters,  whether  the  act 
be  judicial  or  ministerial,  a  mistake  of  the  officer,  as  to 
whether  they  should  be  of  the  ordinary  character,  or  with  the 
will  annexed,  whether  to  one  person  or  to  another,  or  as  to 
the  sufficiency  of  the  security,  should  render  all  acts  performed 
under  them  void.  But  it  must  have  been  intended,  in  such 
cases,  that  the  letters  should  be  good,  and  the  acts  valid,  until 
they  should  be  revoked.  Then,  whether  the  will  was  properly 
proved  or  not  could  not  affect  the  letters  until  repealed,  or  the 
sale  of  the  property  by  the  administrator. 

After  a  careful  examination  of  the  entire  record  in  this  case, 
we  are  unable  to  perceive  any  error  for  which  the  judgment 
of  the  court  below  should  be  reversed,  and  it  is,  therefore, 
affirmed. 

Judgment  affirmed. 
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The  Board  of  Supervisors  op  Bureau  County 

v. 
Jacob  T.  Thompson. 


1.  Swamp  lands — rights  of  purchasers  from' a  county  to  recover  back  pur- 

chase-money  paid,  where  the  proceeds  of  swamp  lands  have  been  diverted  to 
other  purposes  than  their  drainage, — the  rule  laid  down  in  Supervisors  of 
Whiteside  county  v.  Burchell,  31  111.  68,  is  applied,  holding  that  no  trust  existed 
and  the  purchaser  had  no  remedy. 

2.  Jurisdiction  in  chancery — and  at  law.  Where  a  purchaser  of  swamp 
lands  from  a  county,  seeks  to  recover  back  the  purchase-money  paid  therefor, 
upon  the  ground  that  a  trust  was  devolved  upon  the  county,  under  the  several 
laws  on  that  subject,  requiring  the  application  of  the  proceeds  of  the  sales  of 
swamp  lands  to  their  drainage,  and  that  the  money  has  been  diverted  to  other 
purposes,  the  remedy,  if  any  exists,  is  in  chancery  and  not  at  law. 

3.  Same — consent  loill  not  give  jurisdiction.  And  where  an  action  of  assumpsit 
was  brought  in  such  case,  it  was  held  that  a  stipulation  by  the  parties  that  no 
advantage  should  be  taken,  in  regard  to  the  form  of  action  or  the  condition  of 
the  pleading,  would  not  avail  to  give  the  court  of  law  jurisdiction. 


Appeal  from  the  Circuit  Court  of  Bureau  county  ;  the  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  court 
below  by  Thompson  against  the  Board  of  Supervisors  of 
Bureau  county.  The  declaration  contained  the  common  count 
for  money  had  and  received.  The  suit  was  instituted  in  1862, 
to  recover  back  the  money  paid  by  the  plaintiff  upon  the  pur- 
chase of  certain  swamp  lands  sold  by  the  county  under  the 
then  existing  laws  on  that  subject.  It  is  alleged  that,  under 
the  act  of  congress,  and  the  various  acts  of  the  legislature  of 
this  State,  relative  to  swamp  lands,  a  trust  was  devolved  upon 
the  counties  holding  such  lands,  requiring  the  proceeds  of  sales 
to  be  applied  to  their  drainage,  etc.,  and  that  the  board  of 
supervisors  had  diverted  the  money  to  other  purposes.  Upon 
this  ground  the  plaintiff  claimed  that  he  was  entitled  to  recover 
back  the  purchase-money  paid. 
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The  cause  was  tried  by  the  court,  who  found  the  issue  for  the 
plaintiff,  and  entered  judgment  accordingly.  From  that  judg- 
ment the  board  of  supervisors  took  this  appeal. 

The  record  contains  a  stipulation  that  no  technical  advantage 
shall  be  taken  in  regard  to  the  form  of  action  or  the  condition 
of  the  pleadings,  but  the  case  is  to  be  tried  upon  its  merits. 

Mr.  George  L.  Paddock  and  Mr.  Joseph  I.  Taylor,  for  the 
appellants,  contended  that,  under  the  various  acts  of  the  gen- 
eral assembly,  the  county  could  appropriate  the  proceeds  of  the 
sales  of  the  swamp  lands  to  other  purposes  than  their  reclama- 
tion, if  it  deemed  proper  to  do  so. 

Messrs.  Gray,  Avery  &  Bushnell  and  Mr.  George  W. 
Stipp,  for  the  appellee,  insisted  that,  by  the  misapplication  of 
the  money,  the  title  to  the  lands  was  forfeited  to  the  United 
States;  hence,  the  right  of  the  purchaser  to  recover  back  the 
purchase-money  paid. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  unnecessary  to  examine  the  grounds  on  which  the 
appellee  bases  his  case,  or  to  discuss  them,  for  the  reason  that 
the  whole  subject  presented  by  them  has  been  fully  considered 
and  determined  by  this  court,  in  the  case  of  the  Supervisors  of 
Whiteside  county  v.  Burchell  and  Bressler,  31  111.  68. 

The  object  of  the  bill  in  that  case  and  of  the  suit  in  this,  is  the 
same — to  compel  the  county  to  execute  a  trust  supposed  to  have 
devolved  upon  it,  by  reason  of  the  surrender  to  it,  by  the  State, 
of  the  swamp  and  overflowed  lands  lying  within  the  county. 

We  have  held,  no  such  trust  existed,  and  that  the  purchasers 
of  those  lands  from  the  county  were  remediless. 

We  will  not  go  over  the  ground  taken  in  that  opinion,  but 
merely  refer  to  it  as  deciding  this  case,  with  the  remark,  if  the 
plaintiff  relies  on  a  breach  of  trust,  as  he  clearly  does,  he  should 
file  his  bill  in  chancery,  then  it  would  be  precisely  like  the  case 
cited.  Assumpsit  will  not  lie,  and  the  stipulation  of  the  parties 
ib  of  no  avail.     The  judgment  is  reversed. 

Judgment  reversed. 


/ 
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Christopher  C.  Robinson 

v. 

Jane  Stow,  Administratrix,  et  al. 


1.  Construction  of  contract — general  rules.  While  it  is  not  the  province 
of  courts  to  interpolate  new  terms  into  contracts,  against  the  evident  intention 
of  the  parties,  with  the  view  of  making  such  contracts  more  reasonable,  yet, 
on  the  other  hand,  even  a  strained  construction  of  the  language  will  be 
adopted  for  the  purpose  of  preventing  obvious  injustice. 

2.  The  intention  of  the  parties,  it  is  true,  must  govern,  but  this  intention  is 
not  to  be  sought  merely  in  the  apparent  meaning  of  the  language  used,  but 
this  language  may  be  enlarged  or  limited  by  reference  to  the  circumstances 
surrounding  the  parties,  and  the  objects  they  evidently  had  in  view. 

3.  Same — application  of  the  rule  in  this  case.  So,  where  the  first  party  paid 
money  for  land,  and  a  second  party  agreed  to  be  at  the  expense  of  subdividing 
it,  advertising  it,  and  selling  it,  and  the  receipts  from  sales  were  first  to  pay 
the  first  party  his  purchase-money,  and  afterward  be  equally  divided,  and  the 
second  party  performed  his  part  of  the  contract,  it  was  held  that  a  clause  in 
the  contract,  providing  for  the  sale  of  the  lots  "  as  soon  as  practicable,  and 
thought  proper  by  the  parties,"  did  not  give  one  party  a  right  to  stop  the  sales 
upon  his  arbitrary  whim,  but  only  in  good  faith,  and  upon  just  and  reasonable 


Appeal  from  the  Circuit  Court  of  Cook  county ;  Hon.  E.  S. 
Williams,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  the  administra- 
trix of  the  estate  of  David  Rattray  against  Christopher  C.  Rob- 
inson, upon  the  following  agreement : 

"Articles  of  agreement  made  and  entered  into  between  C.  C. 
Robinson  of  the  city  of  Chicago,  county  of  Cook,  and  State  of 
Illinois,  party  of  the  first  part,  and  David  Rattray  of  the  same 
place,  party  of  the  second  part,  witnesseth :  that  the  said  party 
of  the  first  part  has  purchased  block  number  forty-three  of  the 
subdivision  of  the  trustees  of  the  Illinois  and  Michigan  canal  of 
section  number  seven,  township  number  thirty-nine,  range  four- 
teen east,  third  principal  meridian,  and  said  Robinson  hereby 
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agrees  that  he  will,  in  connection  with  said  Rattray,  go  on 
and  get  the  said  block  subdivided  as  they  shall  mutually  think 
proper  and  for  the  interest  of  the  parties,  and  said  Rattray  is 
to  dispose  of  the  same  either  at  private  or  public  sale  as  soon  as 
practicable  and  thought  proper  by  the  parties,  for  one-fourth 
down,  and  the  remainder  to  be  secured  by  notes  on  one,  two, 
and  three  years  from  the  first  day  of  May,  1849,  in  equal  annual 
payments,  and  bearing  interest  from  date.  And  the  said  Rob- 
inson agrees  that  he  will,  upon  the  payment  of  one-fourth  in 
money,  and  secured  by  notes  as  stated  above,  execute  his  bond 
for  a  good  and  sufficient  deed  of  conveyance  when  such  notes 
are  paid  in  full,  provided  such  sale  shall  not  average  less  than 
twelve  hundred  dollars  in  the  aggregate. 

"  It  is  further  stipulated  and  agreed  that  the  said  Robinson 
is  first  to  receive  the  amount  of  all  money  paid  out  for  said 
purchase  of  said  block  or  blocks,  which  is  nine  hundred  and 
sixty-five  dollars,  together  with  interest  on  the  same,  then  the 
balance  to  be  equally  divided  between  the  parties,  for  which 
privilege  the  said  Rattray  is  to  plot,  survey,  or  subdivide  the 
said  lot  or  block,  and  advertise  and  sell  the  same  at  his  own 
expense :  which  conditions,  well  and  truly  to  be  made,  the  said 
parties  hereunto  mutually  bind  themselves,  heirs,  executors, 
administrators  and  assigns.  Witness  their  hands  and  seals,  this 
fifteenth  day  of  May,  A.  D.  1849. 

"  In  presence  of  W.  A.  Baldwin. 

"  C.  C.  ROBINSON,       [seal.] 
"DAYID  RATTRAY,  [seal.]" 

Upon  the  trial  it  appeared  that,  under  this  agreement, 
Rattray  proceeded,  plotted,  surveyed,  subdivided  into  seventy- 
three  lots,  and  advertised  for  sale,  the  property  described  in  the 
agreement,  and  sold  about  twenty  of  those  lots,  when  Robinson 
stopped  the  sales,  against  the  remonstrances  of  Rattray,  and 
notified  the  latter  that  he  would  execute  no  more  papers. 
Rattray  soon  after  died. 

The  court  gave  to  the  jury  the  following  instructions  for  the 
plaintiff: 
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"  1.  If  the  jury  believe,  from  the  evidence,  that  David  Rattray 
and  the  defendant  made  the  contract  described  in  the  declara- 
tion, that  Rattray  performed  the  contract  on  his  part  by  plot- 
ting, surveying  and  subdividing  the  block  described  in  the 
contract,  at  his  own  expense ;  that  he  advertised  and  sold  a 
part  of  the  lots  with  the  concurrence  of  defendant  and  at  Ratt- 
ray's own  expense,  and  was  willing  and  offered  to  advertise  and 
sell  the  balance,  and  could  have  sold  the  same  in  his  life-time, 
but  was  prevented  by  the  defendant  from  making  further  sale 
thereof,  without  any  just  and  reasonable  excuse,  and  the  defend- 
ant, without  such  excuse,  refused  to  make  bonds  for  deeds,  upon 
payment  and  security,  as  provided  by  the  agreement,  then  the 
jury  will  find  for  the  plaintiff  and  assess  the  damages. 

"  2.  If  the  jury  find,  from  the  evidence,  that  Rattray  had 
entered  upon  the  performance  of  the  contract  on  his  part,  and 
that  defendant  had  assented  to  the  making  of  sales  of  lots,  and 
said  sales  had  already  commenced  ;  that  afterward  Rattray  was 
prevented  from  selling  the  lots  after  the  said  block  had  been 
subdivided  by  the  act  of  the  defendant,  and  without  just  or 
easonable  cause  on  his  part,  and  defendant,  without  such  just 
and  reasonable  cause,  refused  to  make  bonds  for  deeds  for  the 
lots  sold,  upon  the  payment  of  one-fourth  of  the  purchase-money 
down,  and  the  securing  of  the  balance  as  provided  by  said  agree- 
ment, then  the  plaintiff  is  entitled  to  recover  such  damages  as 
Rattray,  in  his  life-time,  sustained  by  reason  of  such  breach." 

The  jury  found  for  the  administratrix  of  Rattray,  and  assessed 
the  damages  at  $1,300.  Upon  that  verdict  the  court  rendered 
a  judgment.  From  this  judgment  C.  C.  Robinson  now  appeals. 
The  main  question  in  the  case  was  one  arising  upon  the  con- 
struction of  that  clause  in  the  contract  which  provided  for  sales 
of  the  lots  "  as  soon  as  practicable  and  thought  proper  by  the 
parties."     The  breach  assigned  in  the  declaration  was: 

"  The  said  plaintiffs  in  fact  say,  that,  after  the  said  Rattray 
had,  in  pursuance  of  said  articles  of  agreement,  subdivided  and 
platted  said  block  in  seventy-two  lots,  and  advertised  the  same 
for  sale,  the  said  defendant,  without  any  just  or  reasonable 
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cause  for  so  doing,  stopped  the  sale  of  said  lots  by  Rattray,  and 
refused  to  permit  them  to  be  sold,  and  refused  to  make  any 
bonds  for  deeds  of  conveyance,  or  to  make  any  deeds  of  con- 
veyance for  said  lots  if  they  should  be  sold  by  said  Rattray, 
thereby  the  sale  of  said  lots  was  prevented,  and  without  any 
just  or  reasonable  case." 

Messrs.  Arrington  &  Dent,  for  the  appellant. 

Mr.  W.  C.  Goudt,  for  the  appellees. 

Mr.  Justice  Lawrence*  delivered  the  opinion  of  the  Court : 

On  the  15th  day  of  May,  1849,  Robinson  and  Rattray  exe- 
cuted an  agreement  in  writing,  by  which  Rattray  was  to  plot, 
survey,  subdivide  into  lots,  advertise,  and  sell,  at  his  own 
expense,  a  block  of  ground  situate  in  Chicago,  which  Robinson 
had  bought  from  the  canal  trustees  for  $965.  The  sales  were 
to  be  made  "  as  soon  as  practicable  and  thought  proper  by  the 
parties,"  for  one-fourth  in  hand  and  the  residue  in  three  yearly 
installments.  They  were  to  amount  to  not  less  than  $1,200  in 
the  aggregate,  and  out  of  the  proceeds  Robinson  was  first  to 
receive  his  $965  and  interest,  and  the  balance  was  to  be  equally 
divided  between  him  and  Rattray.  Robinson  was  to  execute 
bonds  for  deeds,  as  the  lots  were  sold.  Rattray  proceeded  to 
perform  his  part  of  the  contract,  and  had  sold  about  twenty 
of  the  seventy-three  lots  into  which  the  block  was  subdivided, 
when  Robinson  stopped  the  sales,  against  the  remonstrances  of 
Rattray,  and  notified  the  latter  that  he  would  execute  no  more 
papers.  Rattray  soon  after  died.  His  heirs  first  filed  a  bill  in 
chancery  against  Robinson,  which  came  before  this  court.  The 
case  is  reported  in  the  24th  111.  The  court  there  held  that  the 
heirs  of  Rattray,  if  they  could  maintain  an  action  at  all,  must 
resort  to  the  common  law  side  of  the  court.  They  have  now 
brought  this  suit,  and  its  decision  depends  upon  the  construction 
to  be  given  to  the  contract. 

*  This  case  was  submitted  at  the  April  Term,  186?  when  Judge  Lawrence  was  not  upo» 
the  bench.  It  was,  however,  submitted  on  print*  arguments,  and  was  decided  after 
Judge  La  whence  took  his  Beat. 
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While  it  is  not  the  province  of  courts  to  interpolate  new 
terms  into  contracts,  against  the  evident  intention  of  the  parties, 
with  the  view  of  making  such  contracts  more  reasonable,  yet, 
on  the  other  hand,  even  a  strained  construction  of  the  language 
will  be  adopted  for  the  purpose  of  preventing  obvious  injustice. 
The  intention  of  the  parties,  it  is  true,  must  govern  ;  but  the 
experience  of  human  affairs  teaches  courts  that  this  intention 
is  not  to  be  sought  merely  in  the  apparent  meaning  of  the 
language  used,  but  this  language  may  be  enlarged  or  limited 
by  reference  to  the  circumstances  surrounding  the  parties  and 
the  objects  they  evidently  had  in  view.  It  often  happens  that 
a  particular  clause  in  an  instrument  is  made  to  bear  a  meaning 
quite  inconsistent  with  the  natural  import  of  the  terms  used 
by  reference  to  the  entire  language  and  general  scope  of  the 
contract.  "  The  judges,"  says  Lord  Hale,  "  ought  to  be  curious 
and  subtle  to  invent  reasons  and  means  to  make  acts  effectual 
according  to  the  just  intent  of  the  parties ;  they  will  not, 
therefore,  cavil  about  the  propriety  of  words,  when  the  intent 
of  the  parties  appears,  but  will  rather  apply  the  words  to  fulfill 
the  intent  than  destroy  the  intent  by  reason  of  the  insufficiency 
of  the  words."  Broom's  Maxims,  416,  marg.  p.  In  Hesse  v. 
Stevenson,  3  B.  &  P.  574,  the  court  say :  "  However  general 
the  words  of  a  covenant  may  be,  standing  alone,  yet  if,  from 
other  covenants  in  the  same  deed,  it  is  plainly  and  irresistibly 
to  be  inferred,  that  the  party  could  not  have  intended  to  use 
the  words  in  the  general  sense  which  they  import,  the  court 
will  limit  the  operation  of  the  general  words." 

In  Simms  v.  Johnson,  3  B.  &  Ad.  175,  a  deed  came  up  for 
construction  which  recited  that  disputes  were  subsisting  between 
the  parties,  about  which  actions  had  been  brought,  and  it  had 
been  agreed,  in  order  to  put  an  end  thereto,  that  they  should 
respectively  execute  releases  of  "  all  actions  or  causes  of  action, 
claims  and  demands  which  each  might  claim  by  reason  of 
any  thing  whatsoever."  "  I  cannot  read  this,"  said  Lord  Ten- 
TERDEisr,  "  without  seeing,  that  the  release  which  follows  was 
intended  to  apply  to  the  matter  recited,  namely,  the  actions 
then  depending,  and  that  the  object  was  to  put  an  end  to  them. 
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The  generality  of  the  language  was  therefore  to  be  confined  by 
the  recital."  Cases  of  this  class  are  frequent  in  the  books. 
See  notes  to  Pordage  v.  Cole,  1  Wins.  Saunders,  319. 

In  the  case  at  bar,  the  court  below  construed  that  clause  of 
the  contract  which  provides  for  the  sale  of  the  lots  "  as  soon  as 
practicable  and  thought  proper  by  the  parties,"  to  give  no 
right  to  Robinson  to  stop  the  sales  upon  his  arbitrary  whim, 
but  only  in  good  faith  and  upon  just  and  reasonable  cause. 
We  think  this  construction  is  within  the  principles  above  laid 
down.  We  can  have  no  doubt  that  when  the  parties  provided 
for  making  the  sales  "  as  soon  as  practicable  and  thought 
proper  "  by  them,  each  was  understood  by  the  other  to  mean 
that  neither  party  was  to  exercise  the  right  of  stopping  the 
sale,  except  for  reasonable  cause,  and  acting  in  good  faith. 
This  was  an  implied  term  in  the  contract.  Any  other  con- 
struction supposes  the  parties  to  have  intended  respectively  to 
reserve  the  right  to  act  in  bad  faith.  It  is  also  true  that  any 
other  construction  would  involve  consequences  so  unreasonable 
and  unjust,  that  it  cannot  be  supposed  the  parties  intended 
them,  or  intended  their  contract  to  receive  an  interpretation 
that  would  lead  to  them.  For,  if  Robinson  had  the  right, 
under  this  clause,  as  is  contended,  to  stop  the  sales  as  a  mere 
matter  of  caprice,  Rattray  had  the  same  right.  Suppose,  then, 
after  laying  out  the  block  and  selling  a  single  lot,  Rattray  had 
decided  that  the  property  should  remain  unsold  for  a  term  of 
years,  in  view  of  the  probable  or  possible  increase  of  its  value. 
Could  he  have  enjoined  Robinson  from  selling  and  conveying 
the  lots  ?  Clearly  not.  And  if,  on  the  other  hand,  after  Rattray 
had  been  at  the  expense  and  trouble  of  surveying,  advertising 
and  selling  enough  of  the  lots  to  reimburse  Robinson  his  $965 
and  interest,  which  sum  was  to  be  first  paid,  can  it  be  supposed 
that  the  parties  intended  it  should  then  be  in  the  power  of 
Robinson  to  stop  the  sale,  without  cause,  and  thus  deprive 
Rattray  of  all  benefit  from  the  contract  ?  Such  a  construction 
is  not  admissible  if  it  can  be  fairly  avoided.  The  parties  pro- 
vided the  lots  should  be  sold  "as  soon  as  practicable,"  and 
their  evident  intention  in  adding  the  other  clause  was  merely 
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to  prevent  either  party  from  sacrificing  the  property.  A  mode 
of  proceeding  involving  such  sacrifice  would  have  given  to  the 
other  party  the  right  to  interfere  under  the  clause  in  question. 
In  the  view  we  take  of  the  contract,  the  breach  was  sub- 
stantially well  assigned  in  the  declaration,  and  the  case  was 
fairly  submitted  to  the  jury  by  the  instructions. 

Judgment  affirmed. 


Thomas  S.  Dickerson 

v. 

R.  P.  Derrickson. 


1.  Consideration  to  support  a  guaranty — what  is  sufficient.  The  assignment 
of  a  judgment  is  a  sufficient  consideration  to  support  a  guaranty. 

2.  Averment  of  consideration.  In  an  action  upon  a  guaranty,  where  the 
entire  instrument,  which  recites  that  it  was  made  in  consideration  of  the  assign- 
ment of  a  judgment  to  the  guarantor,  is  set  out  in  the  declaration,  that  is  as 
clear  an  averment  that  a  consideration  was  given  to  support  it,  as  if  such  an 
averment  was  formally  made. 

3.  Proof  of  consideration.  And  when  the  instrument  is  introduced  in  evi- 
dence in  such  a  case,  it  proves  the  averment  of  consideration. 

4.  Guaranty — when  it  is  absolute.  Where  a  guarantor  undertakes  to  pay  a 
specific  sum  of  money  in  case  a  third  party  fails  to  do  so,  that  constitutes  an 
absolute  guaranty. 

5.  Guaranty — in  what  event  an  absolute  guarantor  becomes  liable  Where  a 
guaranty  is  absolute,  it  is  the  duty  of  the  guarantor  to  see  to  the  payment  of 
the  money;  no  demand  or  notice  of  non-payment  is  necessary  to  fix  his 
liability. 

6.  Same — of  a  contingent  guaranty — notice.  It  seems,  however,  that  when 
the  guaranty  depends  upon  the  happening  of  some  contingent  event,  it  is 
necessary,  when  the  event  has  occurred,  that  notice  should  be  given  to  the 
guarantor  within  a  reasonable  time. 

7.  Same — what  is  reasonable  notice  in  such  case.  What  is  a  reasonable  time 
for  such  a  notice  depends  upon  circumstances ;  if  it  is  given  before  loss  can 
occur,  or  the  situation  of  the  parties  becomes  changed  so  as  to  endanger  loss, 
it  is  sufficient.  If  delayed  so  long  as  to  deprive  the  guarantor  of  the  means  of 
securing  himself,  it  would  not  be  in  time,  and  the  guarantor  would  be  released. 
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8.  Proof  of  non-payment — what  constitutes — hurden  of  proof .  In  a  suit  upon 
a  guaranty,  where  the  proof  tends  to  show  that  the  original  promissor  had  not 
been  in  the  part  of  the  country  where  the  contract  was  made,  since  its  execu- 
tion, the  inference  would  be  warranted  that  he  had  not  paid  the  money  ;  and 
the  fact  that  the  promisee  was  still  in  possession  of  the  original  instrument 
would  be  evidence  that  the  money  had  not  been  paid ;  such  evidence  would 
be  sufficient  to  put  the  guarantor  upon  proof  that  it  had  been  paid. 

9.  One  good  count  sufficient.  Where  there  is  one  good  count  sustained  by 
the  proof,  the  court  must  enter  a  judgment  on  that  count,  without  regard  to 
those  that  are  faulty. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  to  the  September 
Term,  1863,  of  the  Circuit  Court  of  Cook  county,  by  R.  P. 
Derrickson  against  Thomas  S.  Dickerson.  It  was  founded  upon 
the  following  instrument : 

"In  consideration  of  assignment  of  judgment  against  George 
Kimball  to  T.  S.  Dickerson  this  day,  and  rendering  of  bill  and 
notes  to  me,  I  do  hereby  agree,  in  case  George  Kimball  does 
not  pay  to  R.  P.  Derrickson  the  sum  of  three  hundred  and 
twenty-five  dollars  in  three  months  from  this  time,  to  guarantee 
to  said  Dickerson  the  payment  of  said  sum  of  money;  said 
judgment  being  against  steamboat  Nile. 

"Chicago,  May  6,  1861. 

(Signed)  THOMAS  S.  DICKERSON." 

There  was  a  judgment  in  favor  of  Derrickson,  from  which 
Dickerson  prosecutes  this  appeal.  The  points  which  were  relied 
upon  to  reverse  the  judgment,  and  the  facts  in  the  case,  will  be 
found  in  the  opinion  of  the  Court. 

Mr.  Cyrus  Bentley,  for  the  appellant. 

Mr.  Samuel  K.  Dow,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 
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The  instrument  sued  upon,  states  that  in  consideration  of  the 
assignment  of  a  judgment  against  George  Kimball  to  appellee, 
and  "  rendering  of  bill  and  notes  "  to  him,  he  promises  to  pay 
the  sum  specified,  in  case  Kimball  fails  to  pay  the  same.  The 
assignment  of  the  judgment  is  undeniably  a  sufficient  considera- 
tion to  support  the  promise.  The  entire  instrument  is  set  out 
in  the  declaration,  which  is  certainly  as  clear  an  averment  that 
a  consideration  was  given  to  support  the  instrument  as  if 
formally  made.  And  when  the  instrument  was  introduced  in 
evidence  it  proved  the  averment  that  there  was  a  consideration 
given.     It  then  follows  that  this  error  is  not  well  assigned. 

It  is  insisted  that  there  is  a  variance  between  the  instrument 
described  in  some  of  the  counts,  and  that  produced  and  read  in 
evidence.  The  objection  is  that  the  promise  is  described  as 
absolute,  when  the  instrument  shows  that  it  is  conditional. 
This  objection  cannot  apply  to  the  third  count.  And  the 
statute  has  declared  that  if  there  is  one  good  count  sustained 
by  the  proof,  the  court  must  render  judgment  on  that  count 
without  regard  to  those  which  are  faulty.  Under  this  count 
the  allegata  and  probata  agree,  the  objection  is,  therefore,  not 
well  taken. 

It  is  likewise  insisted,  that,  before  appellant  can  be  called 
upon  to  pay  this  money,  proof  must  be  made  that  Kimball  had 
not  paid  it  to  appellee.  The  evidence  shows  that  Kimball  had 
not  been  in  that  vicinity  after  the  instrument  was  executed. 
One  witness  says  the  last  he  heard  of  him  he  was  at  New 
Orleans.  This  evidence  tended  to  show  that  he  had  left  the 
country,  and  from  it  a  jury  would  be  warranted  in  the  inference 
that  it  had  not  been  paid.  Again,  the  fact  that  appellee  was 
in  possession  of  the  instrument  was  evidence  that  the  money 
had  not  been  paid.  If  either  Kimball  or  appellant  had  paid 
the  money,  it  is  more  than  probable  that  the  instrument  would 
have  been  surrendered  or  canceled.  This  was  evidence  suf- 
ficient to  put  appellant  upon  proof  that  it  had  been  paid. 

It  is  also  insisted  that  notice  should  have  been  given  to  ap- 
pellant that  Kimball  had  failed  to  pay  the  money  before  he 
could  be  held  liable  as  guarantor.     There  can  be  no  question 
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that,  where  the  guaranty  is  absolute,  it  is  the  duty  of  the 
guarantor  to  see  to  the  payment  of  the  money.  In  such  a  case 
no  demand  or  notice  of  non-payment  is  required,  but  the  holder 
may  institute  suit  at  maturity  of  the  debt  without  taking  any 
other  steps.  In  Ilance  v.  Miller,  21  111.  636,  this  rule  was 
recognized. 

When,  however,  the  guaranty  depends  upon  the  happening 
of  a  contingent  event,  it  is  necessary,  when  the  event  has  oc- 
curred, that  notice  should  be  given  to  the  guarantor  within  a 
reasonable  time.  This  is  manifestly  proper,  to  enable  the 
guarantor  to  secure  himself  against  loss.  2  Pars,  on  Cont.  174. 
But  what  is  a  reasonable  time  depends  upon  the  circumstances 
of  the  case.  If,  however,  it  is  given  before  loss  could  occur,  or 
the  situation  of  the  parties  become  changed  so  as  to  endanger 
loss,  it  is  believed  to  be  sufficient.  If  delayed  so  long  as  to 
deprive  the  guarantor  of  the  means  of  rendering  himself  secure, 
it  would  not  be  in  time,  and  the  guarantor  would  be  released. 

The  question  then  recurs,  whether  this  is  a  guaranty  of  the 
character  which  requires  such  a  notice.  The  agreement  was 
that  appellant  would  pay  the  money  if  Kimball  failed  to  pay  it. 
How  does  this  guaranty  differ  from  an  ordinary  guaranty  of  a 
note  ?  There  the  guarantor  says  he  guarantees  the  payment  of 
the  note ;  but  is  it  not  a  necessary  implication  that  he  will  only 
pay  in  case  the  maker  fails?  Such  a  guaranty  does  not  mean 
that  he  will  pay,  even  if  the  maker  should.  That  would  not 
be  a  guaranty,  but  an  original,  absolute  undertaking.  And  yet 
a  notice  of  non-payment  is  not  supposed  to  be  necessary  on 
such  a  guaranty  of  a  note.  In  this  case  the  parties  have  only 
clothed  in  language  what  the  law  implies  in  all  mere  absolute 
guaranties.  The  contract  of  an  absolute  guaranty  is,  that, 
if  the  principal  fails  to  pay,  the  guarantor  will.  If  it  were 
not  so  it  would  not  be  a  guaranty,  but  an  independent  under- 
taking. In  this  case  there  was  no  such  condition  in  the  con- 
tract as  required  a  notice  of  non-payment,  and  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
$1 — 39th  III. 
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Patrick  W.  Dunne 

v. 

Trustees  of  Schools. 

1.  Forcible  detainer — of  the  complaint  There  is  no  precise  form  for  a 
complaint  in  this  action,  nor  ought  unreasonable  strictness  be  required.  It  is 
enough,  if  the  complaint  show  the  relation  of  landlord  and  tenant  to  have 
existed,  that  the  time  for  which  the  premises  were  let  has  expired,  and  that 
tfie  tenant  persists  in  holding  the  premises  after  demand  made  in  writing  for 
the  possession  thereof. 

2.  PRACTICE! — at  what  time  objection  must  be  taken  to  regularity  of  proceedings. 
Where  the  defendant,  in  an  action  of  forcible  detainer,  appears  and  goes  to  trial 
in  the  Circuit  Court,  without  objection  to  the  regularity  of  the  proceedings,  he 
thereby  admits  their  regularity,  and  the  validity  of  the  demand  of  possession. 
An  objection  to  the  form  and  mode  of  proceeding  cannot  be  made  for  the  first 
time  in  the  Supreme  Court. 

3.  Landlord  and  tenant — when  the  relation  exists.  Where  a  party  was 
permitted  to  go  into  possession  of  premises  by  the  owner,  without  any  terms 
of  leasing  being  agreed  upon,  but  under  an  agreement  that  the  former  would 
execute  a  lease  for  some  definite  time,  which  he  afterward  refused  to  do,  and 
willfully  remained  in  possession  after  having  been  duly  notified  to  leave,  and 
after  demand  in  writing  to  quit  and  deliver  up  possession,  it  was  held,  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties. 

4.  Same — tenancy  at  will — what  constitutes.  Where  a  party  is  let  into  posses- 
sion of  premises  under  an  agreement  to  take  a  lease,  which  he  afterward  refuses 
to  do,  he  is  a  mere  tenant  at  will  after  his  refusal  to  make  the  lease. 

5.  Notice  to  quit — under  the  act  of  1861.  The  act  of  1861,  prescribing  what 
notice  shall  be  given  a  tenant  in  order  to  terminate  the  lease,  has  reference 
only  to  cases  where  the  tenant  holds  over  after  his  term  is  ended,  and  does  not 
contemplate  a  tenancy  at  will. 

6.  A  tenancy  at  will  is  terminated  by  a  demand  of  possession,  without  any 
notice  to  quit. 

7.  Under  the  act  of  1861,  all  tenancies  less  than  one  year  and  greater  than 
one  month,  and  a  tenancy  by  the  month,  require  thirty  days'  notice  to  termi- 
nate them.  But  it  was  not  intended  by  that  act  to  require  a  notice  of  thirty 
days  to  terminate  tenancies  less  than  one  month. 


Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
M.  Williamson,  Judge,  presiding. 
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This  is  an  action  of  forcible  detainer,  commenced  before  a 
justice  of  the  peace  in  Peoria  county,  by  the  trustees  of  schools, 
township  eight,  north  of  range  eight  east,  in  that  county, 
against  Patrick  W.  Dunne.  On  appeal  to  the  Circuit  Court,  a 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiffs. 
The  defendant  brings  the  cause  to  this  court  by  appeal. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Johnson  &  Hopkins,  and  Messrs.  O'Brien  &  Cratty, 
for  the  appellant. 

Mr.  A.  McCoy,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  first  question  presented  by  the  record  is,  did  the  relation 
of  landlord  and  tenant  exist  between  these  parties  ?  This  is 
to  be  determined  by  the  complaint  and  the  facts.  The  com- 
plaint is  in  the  following  words : 

"  John  Hamlin,  of  the  city  and  county  of  Peoria,  being  first 
sworn,  says,  that  he  is  the  treasurer  of  schools  of  Peoria  town- 
ship eight,  north  of  range  eight  east  of  the  fourth  principal 
meridian  in  the  said  county  of  Peoria.  And  that  on  or  about 
the  10th  day  of  March,  A.  D.  1859,  affiant,  as  the  agent,  and 
under  the  order  and  direction,  of  said  trustees  of  schools,  did 
demise  and  lease,  to  Patrick  Dunne,  of  the  city  and  county  of 
Peoria,  the  following  piece  or  parcel  of  land,  viz. :  Part  of  lot 
numbered  twenty  (20)  in  the  subdivision  of  fractional  section 
sixteen  (16)  in  said  township  eight  (8),  north  of  range  eight  (8) 
east,  situate  in  the  said  county  of  Peoria,  beginning  at  a  point  on 
the  lower  side  of  Washington  street,  in  the  said  city  of  Peoria, 
from  which  the  north-west  corner  of  said  lot  bears  west  194  feet, 
thence  down  to  the  lower  side  of  Washington  59J  feet,  thence 
at  right  angles  to  Washington  street  112  feet,  thence  parallel 
to  Washington  street  139  feet,  thence  at  right  angles  toward 
Washington  street  to  the  north  line  of  section  (16)  38-§-,  thence 


580  Dunne  v.  Trustees  of  Schools.  lApril  T. 

Opinion  of  the  Court. 

west  along  the  section  line  to  the  place  of  beginning  (being 
that  part  of  said  lot  [20]  now  occupied  by  said  Dunne)  which 
said  lease  was  made  by  said  trustees  of  schools  until  the  said 
Dunne  would  execute  a  written  lease  to  the  said  trustees  of 
schools  for  some  definite  time.  He  further  states  that  the  said 
Dunne  has  refused  to  execute  a  written  lease  to  the  said  trus- 
tees of  schools,  and  still  doth  neglect  and  refuse  to  do  so 
although  often  required  so  to  do,  and  willfully  and  without 
force  still  remains  in  the  possession  of  the  said  premises  and 
holds  over,  although  the  said  trustees  of  schools  have  notified 
him  to  leave,  and  still  continues  in  the  possession  of  the  said 
premises  without  the  permission  of  the  said  trustees  of  schools, 
notwithstanding  demand  has  been  made  in  writing  by  them 
upon  the  said  Patrick  W.  Dunne,  to  quit  and  deliver  up  pos- 
session thereof  to  them,  wherefore  he  prays  that  the  said 
Patrick  W.  Dunne  may  be  commanded  to  answer  to  this  com- 
plaint. JOHN  HAMLIN. 

"  Subscribed  and  sworn  to,  before  me,  this  3d  day  of  Decem- 
ber, 1863." 

This  court  has  held  that  there  is  no  precise  form  for  a  com- 
plaint of  this  character,  nor  ought  unreasonable  strictness  be 
required.  It  is  enough,  if  the  complaint  show  the  relation  of 
landlord  and  tenant  to  have  existed ;  that  the  time  for  which 
the  premises  were  let  has  expired,  and  that  the  tenant  persists 
in  holding  the  premises  after  demand  made  in  writing  for  the 
possession  thereof.  Smith  v.  Killeck  and  Wife,  5  Gilm.  295. 
In  this  case  the  defendant  had  entered  under  an  agreement  to 
purchase,  with  the  understanding  if  he  failed  to  comply  with 
the  agreement,  he  should  retain  the  possession  until  the  rent 
amounted  to  enough  to  pay  for  the  improvements  he  might 
make  on  the  premises. 

Does  this  complaint  show  such  a  relation?  The  complainant 
states  that  he,  as  agent  for  the  school  trustees,  demised  and 
leased  to  the  defendant  the  premises  in  controversy ;  that 
defendant  was  in  the  occupancy  of  the  premises ;  that  the  lease 
was  made  until  or  to  such  time  as  defendant  would  execute  a 
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written  lease  for  some  definite  time ;  and  that  defendant  has 
refused,  although  often  requested,  to  execute  a  written  lease ;  and 
that  he  willfully  remains  in  the  possession  of  the  premises, 
after  having  been  duly  notified  to  leave,  and  after  demand,  in 
writing,  by  the  plaintiffs  to  quit  and  deliver  up  the  possession. 

To  establish  the  complaint,  Hamlin  was  examined  as  a  wit- 
ness for  the  plaintiff. 

He  says  he  was  the  agent  of  the  plaintiff,  and  had  been  for  a 
number  of  years,  at  a  yearly  salary.  That  some  time  in  the 
month  of  March,  1859,  the  defendant  came  to  his  house,  and 
informed  him  that  Washington  street  was  about  to  be  opened 
through  the  lot  of  land  that  he,  defendant,  then  occupied ;  that 
his  house  stood  in  the  center  of  the  proposed  street ;  that  he 
wanted  to  lease  a  piece  of  lot  twenty,  being  part  of  the  school 
section  and  the  property  of  the  plaintiff;  that  he  wanted  it  for 
the  purpose  of  moving  his  house  upon  it.  Hamlin  told  him 
that  the  part  of  lot  twenty,  which  he  wanted,  was  for  rent,  and 
that  he  could  have  the  piece  so  soon  as  he,  Hamlin,  could  make 
out  the  papers.  The  defendant  then  said  that  he  was  obliged 
to  move  his  house  immediately,  whereupon  Hamlin  told  him 
he  might  move  his  house  upon  the  piece  of  lot  twenty,  and  that 
he  would  make  out  a  written  lease,  as  he  had  no  printed  blanks 
convenient.     No  terms  of  leasing  were  agreed  upon. 

No  lease  has  ever  been  executed.  Hamlin  says  he  visited  the 
lot  some  time  in  the  spring  thereafter,  and  found  the  defendant's 
house  moved  on  the  lot,  and  he  occupying  it ;  thinks  he  called 
on  defendant  two  or  three  times  that  season  to  execute  a  writ- 
ten lease,  but  he  failed  to  do  it.  At  a  subsequent  time  Hamlin 
thinks  they  agreed  upon  the  amount  of  rent.  He  told 
defendant  that  he  thought  the  property  occupied  by  him  was 
worth  fifty  cents  per  foot,  to  which  defendant  assented. 

At  one  time,  Hamlin  says,  when  he  called  on  defendant  to 
execute  a  lease,  he  objected  to  do  so  until  he  could  get  the 
ground  he  occupied  surveyed,  and  he  promised  to  get  it  sur- 
veyed. Hamlin  further  states,  he  called  on  defendant  a  number 
of  times  afterward  to  see  if  he  had  a  survey  made  and  was 
ready  to  execute  a  lease,  and  found  that  he  had  not ;  thereupon, 
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some  time  in  the  summer  following,  he  had  a  survey  of  the 
premises  made  by  the  city  surveyor,  a  plat  of  which  he  took  to 
the  defendant,  and  requested  him  to  execute  a  lease  for  the 
premises  according  to  the  plat,  but  defendant  objected  to  this, 
on  the  ground  that  he  wanted  to  have  the  title  examined,  and 
that  he  had  employed  an  attorney  to  examine  the  title.  Some 
time  afterward,  Hamlin  states,  he  made  out  a  lease  for  the 
premises,  with  the  first  name  of  the  defendant  left  blank,  as  it 
was  not  known  to  him,  and  gave  it  to  the  defendant's  attorney 
with  a  request  that  he  would  procure  the  defendant  to  execute 
it.  This  was  returned  to  Hamlin  in  a  few  days  afterward  unex- 
ecuted. There  were  no  terms  of  tenancy  agreed  on  at  any 
time ;  no  rent  was  collected  from  the  defendant  or  demanded, 
for  the  reason,  as  Hamlin  states,  that  he  did  not  want  to  do  so 
until  a  lease  was  executed,  as  he  did  not  wish  to  do  any  thing 
to  acknowledge  a  leasing  on  his  part  until  the  lease  was 
executed. 

Though  there  is  an  indefiniteness  as  to  dates,  as  to  the  pre- 
cise time  when  these  various  matters  occurred,  we  think  enough 
is  shown  to  establish  the  relation  of  landlord  and  tenant.  The 
defendant  went  into  possession  under  the  plaintiffs,  and  was 
to  be  a  party  to  a  written  lease.  The  defendant  has  never 
executed  any  lease,  but  has  continued  to  occupy  the  premises 
on  this  promise  to  take  a  written  lease,  more  than  four  years 
before  this  action  was  brought,  and  has  paid  no  rent,  nor  has 
any  been  demanded  of  him.  The  relation  of  landlord  and 
tenant  existing,  the  next  question  is,  what  was  the  nature  of 
the  tenancy. 

It  is  contended  by  the  appellant,  that  the  facts  show  a  tenancy 
from  year  to  year.  We  understand  to  constitute  such  a  tenancy 
there  must  be  at  least  a  stipulation  to  pay  or  an  actual  pay- 
ment of  rent  to  the  lessor,  and  a  term  agreed  upon.  4  Kent'a 
Com.  115.  There  must  be  either  payment  of  rent  or  an  admis- 
sion that  rent  is  due.  Cox  v.  Bent,  15  E.  C.  L.  533.  In 
Rogers  v.  Patten,  29  id.  745,  where  a  tenant  was  let  into 
possession  under  a  conditional  promise  of  a  lease,  he  was  held 
not  to  be  a  tenant  from  year  to  year. 
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The  possession  of  the  defendant  here  was  on  his  promise  to 
execute  a  lease,  which,  when  demanded,  he  did  not  do.  It  is 
like  the  case  of  a  party  being  let  into  possession  of  land  under 
a  contract  to  purchase,  which  is  not  afterward  completed.  In 
such  case  the  party  entering  holds  at  the  will  of  the  owner. 
Archbold  on  Landlord  and  Tenant,  28  Law  Library,  205.  We 
can  perceive  no  difference  between  entering  under  a  contract 
to  purchase  and  under  an  agreement  to  take  a  lease,  and  there- 
fore must  consider  this  as  a  mere  tenancy  at  the  will  of  the 
lessor  after  refusal  by  the  tenant  to  make  a  lease. 

If  this  be  so,  to  what  notice  was  the  defendant  entitled  ? 

It  is  claimed  by  his  counsel,  that  under  the  second  section  of 
the  act  of  1861,  in  relation  to  landlord  and  tenant,  he  was 
entitled  to  thirty  days'  notice  to  quit.    That  section  is  as  follows : 

"  In  all  cases  of  tenancy  by  the  month,  or  for  any  other  term 
less  than  one  year,  where  the  tenant  holds  over  without  special 
agreement,  the  landlord  shall  have  the  right  to  terminate  the 
lease  by  thirty  days'  notice  in  writing,  to  be  served  by  copy, 
and  to  maintain  an  action  for  forcible  detainer."  (Sess.  Laws 
1861,  p.  137.) 

This  has  express  reference  to  a  tenant  holding  over  after  his 
term  is  ended,  and  running  into  another  term,  from  which  an 
implication  would  arise  of  a  leasing  for  another  term  of  the 
same  duration  as  the  first.  As  if  a  tenant  by  the  month  holds 
over  so  long  into  the  succeeding  month  as  to  give  rise  to  the 
presumption  of  a  leasing  for  that  month,  he  is  entitled  to  thirty 
days'  notice.  No  term  having  been  fixed  or  agreed  upon  in  this 
case,  there  could  be  no  holding  over.  The  right  to  hold  termi- 
nated on  his  refusal  to  execute  a  written  lease  in  a  reasonable 
time  after  request. 

"We  agree  with  appellee's  counsel  that  this  act  does  not  con- 
template a  tenancy  at  will,  as,  in  that  description  of  tenancy, 
there  is  never  any  term  agreed  upon,  and  could  not  be,  from  ita 
very  nature.  Nor  did  the  legislature  mean,  by  that  act,  to 
require  a  notice  of  thirty  days  to  terminate  tenancies  less  than 
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one  month.  That  would  be  absurd.  The  proper  construction  of 
this  statute  is,  as  contended  for  by  appellees,  that  all  tenancies 
less  than  one  year  and  greater  than  one  month,  and  a  tenancy 
by  the  month,  require  thirty  days'  notice  to  terminate  them. 

It  being  a  tenancy  at  will,  a  demand  of  possession  terminated 
it  without  any  notice  to  quit.  Nicholl  v.  McKeag,  21  E.  C.  L. 
154.  A  notice  of  ten  days  was,  however,  given  in  this  case, 
which  was  a  reasonable  notice. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
instructions,  as  they  all  proceed  upon  a  theory  wholly  different. 

No  objection  was  made  in  the  Circuit  Court  to  the  form  and 
mode  of  proceeding,  and  consequently  none  can  be  urged  here 
for  the  first  time.  Appearance  and  going  to  trial  were  an 
admission  of  the  regularity  of  the  proceedings,  and  of  the  valid- 
ity of  the  demand  of  possession. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Lemuel  Milk  et  al. 

v. 
Foster  Moore. 

1.  Trial  by  jury — in  chancery.  In  chancery  the  submission  of  an  entire 
case  to  a  jury  is  contrary  to  the  practice,  and  should  be  discouraged,  even  when 
the  parties  desire  such  a  trial. 

2.  Our  statute  has,  however,  authorized  an  issue  in  chancery  to  be  tried  by 
a  jury,  and  this  it  may  be  convenient  and  highly  proper  to  do ;  but  all  such 
issues  should  be  distinct  and  explicit,  presenting,  in  each,  a  single  question  so 
clearly  that  it  could  not  but  be  understood  by  the  jury,  and  their  verdict 
should  be  responsive  to  each. 

3.  But  such  a  trial,  or  a  trial  of  a  feigned  issue  in  a  like  case,  is  not  merely 
by  the  consent  of  the  parties,  but  is  solely  under  the  control  of  the  chancellor. 

4.  The  chancellor  is  the  sole  judge  of  the  evidence  and  of  its  weight ;  and 
where  he  directs  an  issue  of  fact  to  be  tried  by  a  jury  to  inform  his  conscience, 
he  may  adopt  the  verdict,  or  disregard  it  and  render  a  decree  against  the  find- 
ing, or  may  grant  a  new  trial  as  he  may  believe  justice  demands. 
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5.  Burdrn  OP"  PROOF — to  establish  a  warranty.  In  a  suit  to  foreclose  a  mort- 
gage given  to  secure  the  fulfillment  of  a  contract  by  a  party  who  took  certain 
sheep  and  agreed  to  make  certain  returns  therefrom  to  the  owner,  or  in  default 
thereof  to  pay  a  stipulated  sum  of  money,  the  defendant  set  up  an  alleged 
warranty,  on  the  part  of  the  owner,  that  the  sheep  were  not  diseased,  but  that 
they  were  diseased,  and  many  of  them  had  therefore  died,  it  was  held,  the  bur- 
den of  proof  to  establish  the  warranty,  was  upon  the  party  alleging  it. 

6.  Rboord — costs  of— not  taxed,  when.  Subpoenas  for  witnesses,  notices  for 
taking  depositions,  magistrates'  certificates,  copies  of  fee  bills,  etc.,  are  properly 
no  part  of  the  record  of  a  case ;  when  such  a  record  is  taken  up  the  Supreme 
Court  will  not  take  the  time  to  examine  and  designate  what  is  recoverable  as 
costs,  and  tax  the  same,  but  will  refuse  costs. 


Appeal  from  the  Circuit  Court  of  Livingston  county. 

This  was  a  bill  in  chancery,  filed  at  the  Term,  1864, 

by  Lemuel  Milk  and  Franklin  Howard,  survivors  of  William 
Howard,  deceased,  as  complainants,  against  Foster  Moore,  as 
defendant,  to  foreclose  a  mortgage  given  by  the  said  defend- 
ant, on  the  11th  of  June,  1851,  to  secure  the  performance  of  a 
contract,  by  which  the  said  defendant  took  424  head  of  sheep 
of  the  said  complainants,  to  keep  for  the  term  of  three  years, 
and  to  deliver  634J  pounds  of  wool  each  year  during  said  term, 
and  to  return  to  said  complainants,  at  the  expiration  of  said 
term,  the  same  number  of  said  sheep,  or  others  as  good,  or,  in 
default  thereof,  to  pay  to  the  said  complainants  the  sum  of 
$634.50 ;  and,  to  secure  said  agreement,  the  said  defendant 
mortgaged  to  the  said  complainants  certain  real  estate  in 
Iroquois  county.  Said  suit  was  commenced  by  filing  a  bill  in 
chancery  in  the  Circuit  Court  of  Iroquois  county,  which  was 
afterward  changed  by  said  complainants  to  the  Circuit  Court 
of  Livingston  county. 

Foster  Moore,  the  defendant,  filed  his  answer  to  said  bill,  and 
therein  set  up  a  defense  thereto,  that  said  complainants,  to  wit, 
William  Howard  aforesaid,  who  was  then  in  full  life,  but  since 
deceased,  fraudulently  warranted  and  represented  to  the  said 
defendant,  at  the  time  he  took  said  sheep  to  keep,  that  they 
were  sound  and  healthy  sheep,  and  that  they  were  not  diseased, 
and  thereby  induced  the  said  defendant  to  take  said  sheep,  and 
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enter  into  said  agreement  and  mortgage;  and  the  said  defend- 
ant avers  that  said  sheep  were  diseased  at  the  time  when  he 
took  them  to  keep  as  aforesaid,  and,  in  consequence  of  said 
disease,  a  large  portion  of  them  died,  and  thereby  he  suffered 
great  damage ;  that  he  delivered  in  wool  and  paid  in  money  all 
the  wool  which  said  contract  calls  for,  and  that  he  delivered  146 
head  of  said  sheep,  and  paid  in  money  $155.40,  to  said  com- 
plainants, upon  said  sheep  not  delivered  under  said  contract ; 
and  that,  according  to  equity  and  good  conscience,  there  re- 
mains nothing  due  upon  said  contract  and  mortgage.  To  which 
answer  there  was  a  replication  filed. 

The  said  defendant,  by  leave  of  the  court,  also  filed  his  cross- 
bill, alleging,  substantially,  the  same  facts  as  are  set  up  in  his 
answer  to  the  original  bill,  and  claiming  damages  therein  over 
and  above  the  amount  due  upon  the  mortgage  according  to  said 
contract,  because  a  large  portion  of  the  sheep  died  from  disease ; 
alleging,  also,  that  there  was  nothing  due  on  said  mortgage ; 
that  the  amount  of  wool  called  for  in  said  agreement  had  been 
delivered ;  that  146  sheep  and  $155.40  had  been  delivered  and 
paid  to  said  complainants ;  and  concluding  with  a  prayer  that 
said  mortgage  might  be  canceled,  and  a  decree  rendered  in 
favor  of  the  said  defendant  against  the  said  complainants  for 
the  amount  which  might  appear  to  be  due  him  over  and  above 
the  amount  left  unpaid  by  him  upon  said  contract  and  mort- 
gage, for  the  damages  which  he  had  sustained  in  consequence 
of  said  sheep  having  been  diseased  as  aforesaid. 

To  which  cross-bill  the  said  Milk  and  Howard  filed  their 
answer,  denying  that  said  sheep  were  diseased  when  said  Moore 
received  them,  and  that  any  portion  of  said  sheep  died  from 
the  effects  of  disease  which  said  sheep  had  when  said  Moore 
received  them  ;  denying  that  said  Moore  suffered  any  damage 
from  any  disease  which  said  sheep  had  when  he  received  them  ; 
and  that  William  Howard  represented  and  warranted  said 
sheep  to  be  sound  and  healthy,  and  no  disease  among  them  as 
charged  in  said  answer  and  cross-bill  of  said  Moore.  They 
admit  that  said  Moore  delivered  a  portion  of  the  wool,  and  the 
payment  in  money  for  the  balance  of  the  wool  not  delivered, 
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and  admit  that  there  is  no  wool  due  under  said  contract,  and 
that  said  Moore  delivered  146  sheep  and  the  payment  of  $155.40 
as  charged  in  the  said  answer  and  cross-bill ;  but  they  claim 
that  a  portion  of  said  $155.40  should  be  applied  as  interest  on 
wool  and  sheep  which  had  not  been  delivered  according  to  said 
contract.     To  which  answer  there  was  a  replication  filed. 

The  cause  was  tried  in  the  Livingston  county  Circuit  Court, 
before  the  court  and  a  jury. 

There  was  a  verdict  for  the  defendant,  and  a  decree  in  accord- 
ance therewith,  dismissing  the  bill  at  the  costs  of  the  complain- 
ants.    To  reverse  that  decree  this  appeal  is  prosecuted. 

Mr.  George  B.  Joiner  and  Mr.  John  M.  Soott,  for  the 
appellants. 

Mr.  James  Fletcher  and  Mr.   Chester  Kinney,  for  the 

appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  a  bill  in  chancery  filed  to  foreclose  a  mortgage.  It 
was  tried  in  the  court  below,  by  a  jury,  and  the  bill  was  dis- 
missed with  a  decree  for  costs  against  complainant.  The  causa 
is  brought  to  this  court  on  error,  to  reverse  that  decree. 
/The  first  deviation  from  long  settled  and  uniform  practice  in 
a  court  of  equity,  was  in  referring  the  whole  case  to  a  jury  for 
trial.  Such  a  practice  is  unknown  to  the  courts  of  equity  both 
in  Great  Britain  and  in  this  country.  In  this  court  no  question 
is  ever  submitted  to  a  jury,  except  on  a  feigned  issue,  which, 
when  the  common  law  and  equity  jurisdiction  is  vested  in 
different  persons,  is  sent  to  a  court  of  law  for  trial ;  and  when 
the  common  law  judge  and  the  chancellor  is  the  same  per- 
son, the  issue  is  sent  to  the  common  law  side  of  the  docket. 
And  the  verdict  when  found  is  certified  to  the  chancellor,  if 
not  in  fact,  it  is  so  in  theory.  In  forming  a  feigned  issue  there 
is  a  formal  declaration  filed,  together  with  other  pleadings, 
making  the  issue  of  fact  to  be  tried. 
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Our  statute  has,  however,  authorized  an  issue  in  chancery  to 
be  formed  and  to  be  tried  by  a  jury.  Under  this  statute,  it  has 
been  the  practice  to  make  an  issue  without  using  the  common 
law  forms  of  pleadings.  But  the  issue  in  chancery,  or  if  there 
be  more  than  one,  should  be  distinct  and  explicit,  presenting  in 
each  a  single  question,  so  clearly  that  it  could  not  but  be  under- 
stood by  the  jury,  and  their  verdict  should  be  responsive  to 
each.  The  same  section  declares  that,  in  all  other  cases  in 
equity,  the  mode  of  trial  shall  be  the  same  as  has  been  hereto- 
fore practiced  in  courts  of  chancery.  The  practice  has  never 
prevailed,  unless  by  legislative  enactment,  of  submitting  the  bill 
and  answer  to  trial  by  a  jury.  But  in  cases  where  the  evidence 
is  voluminous,  the  witnesses  numerous,  and  the  facts  are  doubt- 
ful, it  may  be  convenient  and  highly  proper  to  form  an  issue 
and  have  it  tried  by  a  jury  in  the  mode  contemplated  by  the 
statute,  or  on  a  feigned  issue  properly  made ;  but  in  those  cases 
it  is  not  merely  by  the  consent  of  the  parties,  but  is  solely  under 
the  control  of  the  chancellor. 

The  chancellor  is  the  sole  judge  of  the  evidence  and  its 
weight ;  and,  even  when  he  directs  an  issue  of  fact  to  be  tried 
by  a  jury,  to  inform  his  conscience,  he  may  adopt  the  verdict 
of  the  jury,  or  he  may  disregard  it,  and  render  a  decree  against 
their  finding,  or  he  may  grant  a  new  trial,  as  he  may  believe 
justice  demands.  In  our  courts  of  equity,  the  chancellor  being 
also  the  common  law  judge,  he  necessarily  hears  all  of  the  evi- 
dence upon  which  the  jury  acts,  and,  if  satisfied  the  jury  have 
found  correctly,  it  would  be  his  duty  to  adopt  their  finding,  but, 
if  dissatisfied,  it  would  be  equally  his  duty  to  disregard  the 
verdict,  and  proceed  with  the  cause  in  such  a  manner  as  to  do 
complete  justice  between  the  parties.  But  the  submission  of 
the  entire  case  to  a  jury  is  contrary  to  the  practice,  and  is 
believed  not  to  be  calculated  to  promote  justice,  andjshould  be 
discouraged,  even  when  the  parties  desire  such  a  triahjr 

The  main  question  in  the  case  is  whether  the  decree  was 
required  by  the  evidence  in  the  case.  It  is  voluminous,  and, 
as  might  reasonably  be  expected  in  such  a  case,  somewhat  con- 
flicting.    But,  after  a  careful  examination,  we  have  arrived  at 
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the  conclusion  that  the  decree  is  unwarranted.  The  defendant 
alleged  a  warranty  and  its  breach  as  a  defense  to  the  mortgage. 
This  he  has  failed  to  prove,  or,  if  a  warranty  might  be  inferred 
from  the  evidence,  he  has  failed  to  establish  its  breach.  The 
proof  of  this  allegation  was  upon  him,  and  until  established  it 
must  fail  as  a  defense. 

Again,  he  alleged  in  his  answer  that  the  sheep  for  which  the 
note  and  mortgage  were  given  were  diseased,  and  that  fact  was 
known  to  complainants  or  their  partner  who  made  the  sale,  and 
that  this  fact  was  fraudulently  concealed  from  defendant  at  the 
time  he  entered  into  the  contract.  To  have  succeeded  in  this 
defense,  it  was  necessary  for  him  to  have  established  the  fraud. 
But  a  careful  examination  of  the  evidence,  we  think,  shows 
that  he  has  failed  in  the  proof.  It  is  true  that  he  has  adduced 
some  evidence  that  tends  to  show  that  the  sheep  were  diseased, 
but  no  evidence  is  found  tending  to  prove  that  if  they  were  it 
was  known  to  complainants.  The  evidence  is  strong,  if  not 
conclusive,  that  the  sheep  were  insufficiently  fed,  sheltered  and 
pastured,  and  that  their  food  was  unsuitable,  both  in  quality 
and  quantity.  After  he  had  obtained  the  sheep  and  got  them 
home,  he  repeatedly  expressed  himself  well  satisfied  with  them 
and  his  contract.  The  evidence,  we  think,  shows  that  other 
causes  contributed  largely,  if  not  solely,  to  produce  the  death  of 
the  sheep,  than  any  disease  that  existed  at  the  time  they  were 
purchased. 

A  number  of  practical  wool-growers  gave  it  as  their  opinion, 
based  upon  an  examination  of  the  flock,  that  they  were  not 
diseased  when  they  came  to  defendant's  hands.  They  were 
familiar  with  their  treatment  and  concur  in  the  opinion,  that 
disease  was  induced  by  insufficient  pasturage,  feeding,  as  well 
as  by  a  want  of  food  of  a  proper  quality,  a  want  of  sufficient 
shelter  and  feeding  accommodations.  And  they  say  that  proper 
care  in  other  respects  was  not  given  them.  These  are  the  con- 
clusions of  men  of  known  and  admitted  experience  and  skill  in 
the  business.  Opposed  to  their  opinions  is  the  evidence  of  per- 
sons knowing  nothing  or  at  most  but  little  in  reference  to  such 
matters.     Nor  do  they  give  facts  which  are  satisfactory  to  sus- 
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tain  their  conclusions.  We  are  therefore  of  the  opinion,  that 
the  evidence  fails  to  establish  the  defense,  and  that  the  decree 
dismissing  the  bill  and  giving  costs  in  the  case  must  be  reversed 
and  the  cause  remanded,  without  a  decree  for  costs  in  this  court. 
We  find  a  large  amount  of  costs  made  in  this  case,  by  bring- 
ing up  a  transcript  of  subpoenas  for  witnesses,  notices  for  taking 
depositions,  magistrate's  certificates,  copy  of  fee  bills,  etc. 
These  are  properly  no  part  of  the  record  of  the  case,  and  it  is 
improper  to  incumber  the  record  with  them.  When  such  a 
record  is  brought  here,  we  will  not  take  the  time  to  examine 
and  designate  what  is  properly  recoverable  as  costs  by  the  suc- 
cessful party,  and  tax  the  same,  but  will  refuse  the  party  costs 
for  his  misconduct. 

Decree  reversed. 


George  Bliss 

v. 
Samuel  Clark. 


1 .  Judgment  lien — homestead.  A  j  udgment  lien  does  not  attach  to  a  hoi  <te 
stead.  While  premises  remain  exempt  from  levy  and  sale,  under  the  home- 
stead law,  they  are  in  the  same  situation,  with  reference  to  a  judgment  lieii.as 
though  no  judgment  existed  against  the  owner. 

2.  Lien — HOMESTEAD — when  a  lien  attaches  to  a  homestead.  When  the  home- 
stead exemption  shall,  from  any  cause,  cease  to  exist,  and  the  premises  becotae 
liable  to  levy  and  sale,  then  the  first  levy  thereafter  will  bind  the  property, 
whether  the  writ  is  issued  upon  a  senior  or  a  junior  judgment. 

3.  So,  where  there  were  two  judgments  recovered  against  the  owner  oj  a 
homestead,  at  different  times,  an  execution  was  sued  out  upon  the  junior  judg- 
ment, and,  while  that  execution  was  in  existence,  and  the  debtor  still  in  the 
occupancy  of  the  premises  as  a  homestead,  the  debtor  and  his  wife  released  to 
the  plaintiff  in  the  junior  judgment  their  homestead  right,  and  such  release 
was  followed  by  a  levy  and  sale  under  the  execution.  Subsequently,  and  after 
the  debtor  had  abandoned  the  premises,  an  execution  was  sued  out  upon  the 
senior  judgment  and  levied  upon  the  premises,  and  they  were  sold.  It  was 
held,  that,  upon  the  execution  of  the  release,  the  premises  then,  for  the  first 
time,  became  liable  to  levy  and  sale,  and  the  execution  issued  upon  the  junior 
judgment  being  in  existence,  and  the  release  followed  by  a  levy  and  sale  there- 
under, all  of  the  debtor's  title  passed  to  the  purchaser  at  that  sale,  and  could 
not  be  defeated  by  any  subsequent  sale  under  the  senior  judgment. 
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Writ  of  Error  to  the  Circuit  Court  of  McHenry  county ; 
the  Hon.  T.  D.  Murphy,  Judge,  presiding. 


This  was  an  action  of  ejectment  commenced  in  the  court 
below,  on  the  19th  day  of  December,  1863,  by  George  Bliss, 
against  Samuel  Clark.  A  trial  resulted  in  a  finding  and  judg- 
ment for  the  defendant.  The  plaintiff  thereupon  sued  out 
this  writ  of  error. 

The  proofs  in  the  case  were  stipulated  to  be  as  follows,  on 
the  part  of  the  plaintiff : 

1.  The  common  source  of  title  is  Edward  B.  Conklin,  who 
was,  on  the  2d  day  of  December,  1857,  seised,  in  fee,  of  the 
property  described  in  the  plaintiff's  declaration. 

2.  That  on  the  2d  day  of  December,  1857,  the  plaintiff, 
George  Bliss,  and  others,  recovered  a  judgment  against  said 
Edward  B.  Conklin,  in  the  McHenry  county  Circuit  Court,  for 
the  sum  of  $746.11 ;  that  soon  thereafter,  and  within  one  year, 
an  execution  was  issued  on  said  judgment  to  the  sheriff  of 
McHenry  county,  in  which  county  the  land  described  in  the 
declaration  is  situated,  and  afterward  said  writ  of  execution 
was  returned  to  the  clerk  of  said  court  wholly  unsatisfied,  for 
the  want  of  property. 

3.  That,  on  the  6th  day  of  July,  1861,  an  alias  execution  was 
issued  upon  said  judgment,  and  the  lots  and  property  described 
in  the  declaration  were,  by  the  sheriff,  levied  upon ;  and,  on 
the  31st  day  of  July,  1861,  the  sheriff*  made  sale  of  said  lands, 
and  the  same  were  purchased  by  the  plaintiff,  and  a  deed  given 
by  the  sheriff. 

4.  That,  before  the  levy  and  sale  of  said  property,  on  the  exe- 
cution in  favor  of  said  George  Bliss  and  others,  said  Edward  B. 
Conklin  had  left  the  property  and  left  the  State  with  his  family, 
And  taken  up  his  residence  in  the  State  of  Iowa,  where  he  has 
ever  since  resided. 

For  the  defendant : 

1.  That,  on  the  2d  day  of  December,  1857,  said  Edward  B. 
Conklin  was  a  married  man,  having  a  wife  and  family,  and 
these  resided  on  the  property  in  the  house  thereon,  as  the  home- 
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stead  of  himself  and  family,  and  occupied  the  house  as  his 
homestead,  and  had  done  so  for  some  time  prior  to  that  date, 
and  that  said  homestead  was  worth  less  than  $1,000. 

2.  That,  on  the  20th  day  of  October,  1860,  Ira  D.  Whipple 
recovered  judgment  against  said  Edward  B.  Conklin,  in  the 
McHenry  county  Circuit  Court  for  $810 ;  and,  on  the  10th  day 
of  December,  1861,  an  execution  was  issued  on  said  judgment 
and  delivered  to  the  sheriff  of  McHenry  county,  and,  on  the 
same  day,  the  sheriff  levied  upon  the  property  described  in  the 
declaration ;  and,  on  the  same  day,  said  Conklin  and  Ann  E., 
his  wife,  executed  and  delivered  a  release  and  waiver  of  their 
homestead  right  in  the  property,  and  the  same  was  sold  by  the 
sheriff,  and  a  deed  given  to  the  plaintiff  in  execution ;  and  that, 
at  the  date  of  said  release  and  sale,  said  Conklin  and  family 
were  occupying  said  homestead. 

3.  That  afterward  said  Whipple  gave  a  deed  to  the  defend- 
ant in  this  suit  for  the  same  property  ;  and  that  said  defendant, 
Clark,  was  in  possession  of  the  property  at  the  time  this  suit 
was  commenced. 

It  is  agreed  that  neither  debt  in  question  was  contracted  for 
the  purchase  price  of  said  property,  nor  any  part  thereof,  nor 
for  improvements  or  repairs  upon  the  property  described  in  the 
declaration  in  this  suit,  and  that  both  debts  were  contracted 
after  July  4,  1851. 

The  object  of  this  stipulation  was  to  present  the  facts  of  the 
case,  as  to  whether  the  judgment  of  Bliss  and  others  became  a 
lien  upon  the  property  in  question  described  in  the  declaration, 
so  that  the  debtor,  as  owner  of  the  homestead,  could  not  release 
the  same  to  be  sold  upon  a  subsequent  judgment,  and  thereby 
defeat  the  present  judgment. 

Mr.  E.  S.  Smith,  for  the  plaintiff  in  error. 

Messrs.  Church  &  Kerr,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 
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This  record  presents  the  question,  whether  the  ordinary  lien 
of  a  judgment  attaches  to  the  lot  of  ground  owned  and  occu- 
pied as  a  homestead^  by  a  debtor  who  is  protected  by  the  act 
creating  the  exemption.  The  act  declares  that  it  shall  be 
exempt  from  levy  and  forced  sale  under  any  process  or  order 
from  any  court  of  law  or  equity  in  this  State,  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder,  and 
having  a  family,  to  the  value  of  one  thousand  dollars.  It  also 
provides,  that  such  exemption  shall  continue  after  the  death  of 
such  householder,  for  the  benefit  of  the  widow  and  family,  some 
one  of  them  continuing  to  occupy  such  homestead  until  the 
youngest  child  arrives  at  twenty-one  years  of  age,  and  until  the 
death  of  the  widow.  It  likewise  provides,  that  a  release  or 
waiver  of  such  exemption  shall  not  be  valid  unless  it  shall  be  in 
writing,  subscribed  by  the  householder  and  acknowledged  as 
conveyances  of  real  estate  are  required  by  law  to  be  acknowl- 
edged. And  the  amendatory  act  of  1857  declares  that  the 
wife,  if  he  have  one,  shall  join  in  the  waiver  or  release,  to 
render  it  effectual. 

It  is  agreed  that  Edward  B.  Conklin  was,  on  the  2d  day  of 
December,  1857,  the  owner  of  the  premises  in  controversy,  in 
fee  simple  ;  that,  on  that  day,  plaintiff  in  error  and  others 
recovered  a  judgment  against  him  in  the  McITenry  Circuit 
Court,  for  the  sum  of  $746.11 ;  that  within  one  year  an  execu- 
tion was  issued  upon  the  judgment  and  was  returned  unsatis- 
fied ;  that,  on  the  6th  day  of  July,  1861,  an  alias  fi.fa.  was 
issued,  and  the  premises  were  levied  upon,  which  were  sold  on 
the  31st  day  of  that  month,  and  purchased  by  plaintiff  in 
error,  and  a  deed  was  afterward  executed  to  him  by  the  sheriff. 
It  also  appears  that  when  this  judgment  was  rendered  Conklin 
was  a  married  man,  having  a  wife  and  family,  who  resided 
upon  the  premises,  and  occupied  them  as  a  homestead,  and  that 
the  property  was  worth  less  than  $3,000. 

It  is  also  agreed  that  on  the  20th  day  of  October,  1860,  one 

Ira  D.  Whipple  recovered  a  judgment  against  Conklin  in  the 

same  court  for  $810,  and  on  the  10th  day  of  December,  1860, 

an  execution  was  issued  upon  this  judgment  and  placed  in  the 

38— 39th  III. 
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hands  of  the  sheriff,  who  on  that  day  levied  upon  the  property  ; 
and  on  the  same  day  Conklin  and  wife  executed  and  delivered 
a  release  and  waiver  of  their  right  to  claim  the  homestead  to 
Whipple,  and  the  same  was  sold  and  a  deed  given  by  the  sher- 
iff to  plaintiff  in  execution.  That  at  the  date  of  the  release 
and  sale,  Conklin  and  family  were  occupying  the  premises  as  a 
homestead.  Afterward,  Whipple  conveyed  the  premises  to 
defendant  in  error,  who  was  in  possession  when  this  suit  was 
commenced.  It  is  likewise  agreed  that  neither  debt  was  con- 
tracted for  the  purchase,  nor  for  improvements  or  repairs  on 
the  property,  and  that  they  were  contracted  after  the  4th  day 
of  July,  1851. 

A  lien  may  be  defined  to  be  a  charge  on  property  for  the 
payment  of  a  debt  or  duty,  and  for  which  it  may  be  sold  in 
discharge  of  the  lien.  Can  it  be  said  that  the  homestead  is 
charged  with  the  debt,  and  it  may  be  sold  to  discharge  the 
lien,  when  the  statute  has  declared  that  it  shall  neither  be 
levied  upon  nor  sold  while  it  is  thus  occupied  ?  It  is  exempted 
from  such  a  sale,  which  repels  the  idea  that  it  is  charged  with 
the  debt.  It  is  true,  that  it  may  be  levied  upon  and  sold  when 
it  ceases  to  be  a  homestead  within  the  meaning  of  the  act,  and 
bo  may  personal  property  after  the  execution  has  come  to  the 
hands  of  the  officer,  but  no  lier.  can  exist  on  the  latter  descrip- 
tion of  property  until  it  is  created  by  the  delivery  of  the  writ 
to  the  officer  to  execute. 

At  the  common  law  the  lien  on  personal  property  was  created 
in  the  same  manner,  but  it  related  back  to  the  test  of  the  writ. 
But  to  prevent  hardship  and  injustice,  the  act  of  the  29  Car.  2, 
ch.  3,  §  16,  provided  that  a  fieri  facias  or  other  writ  of 
execution  should  bind  the  property  of  the  goods  of  the  defend- 
ant only  from  the  time  the  writ  should  be  delivered  to  the 
officer  to  be  executed.  But  the  lien  neither  at  the  common 
law  nor  under  the  statute,  was  created  by  the  right  to  subject 
property  to  sale  in  satisfaction  of  the  debt,  but  by  the  delivery 
of  the  writ. 

The  statute  has  authorized  execution  to  issue  upon  a  judg- 
ment  of  the  Circuit  Court,  to  any  county  in   the  State,  and 


1864.]  Bliss  v.  Clark.  595 

Opinion  of  the  Court. 

when  so  issued  the  debtor's  lands  may  be  levied  upon  and  sold, 
yet  the  judgment  creates  no  lien  beyond  the  limits  of  the  county 
where  the  judgment  is  rendered.  Until  the  execution  is 
received  by  the  officer,  a  lien  does  not  attach  to  the  lands  in  the 
hands  of  the  debtor,  nor  as  to  bona  fide  creditors  and  pur- 
chasers until  the  officer  has  made  and  filed  a  certificate  of  levy 
with  the  recorder,  as  required  by  the  twenty-fifth  section  of 
the  chapter  regulating  judgments  and  executions. 

At  common  law  a  judgment  created  no  lien  on  real  estate, 
nor  could  it  be  sold  on  execution.  But  as  trade  became  devel- 
oped and  was  fostered  by  the  government,  it  was  found  necessary 
to  subject  it  to  the  payment  of  debts.  The  first  enactment 
having  that  object  was  the  statute  of  Westminster  2d,  adopted 
the  13th  Edward  I,  ch.  18,  which  was  usually  called  the  statute 
de  mercatoribus.  It  authorized  the  judgment  creditor  to  sue 
out  the  writ  of  elegit,  by  which  the  sheriff  was  required  to 
have  all  of  the  debtor's  goods  liable  to  execution  appraised  and 
delivered  to  the  creditor  in  satisfaction  of  his  debt,  and  if 
insufficient  for  the  purpose,  to  deliver  to  him  a  moiety  of  his 
freehold  estate  until  he  should  have  execution  of  his  judgment. 
The  court  in  analogy  to  a  fieri  facias  held  that  this  writ  created 
a  lien  on  the  real  estate  of  the  debtor  from  the  test  of  the  writ. 
Thus  it  will  be  seen,  that  it  was  the  writ  and  not  the  judgment 
which  created  the  lien.  It  is  true,  that  the  writ  under  the 
ancient  English  practice  bore  test  of  the  date  of  the  judgment, 
but  still  it  was  the  writ  and  not  the  judgment  which  created  a 
lien  on  the  debtor's  property.  Then  if  the  analogies  of  the  law 
are  to  be  observed,  real  estate  not  liable  to  a  judgment  lien  or 
sale  on  execution  until  the  happening  of  a  particular  contin- 
gency would,  like  the  lien  under  the  statute  of  Westminster  2d, 
become  such  only  upon  the  delivery  of  the  writ. 

In  the  case  of  Green  v.  Marks,  25  111.  221,  this  court  held, 
that  the  judgment  lien  did  not  attach  to  the  homestead ;  that 
its  exemption  from  levy  and  sale  placed  it  beyond  the  operation 
of  a  lien.  It  was  also  held,  that,  while  it  remained  exempt, 
it  was  in  the  same  situation  as  though  the  judgment  had 
never  existed.     The  question  then  presents  itself,  when  does  a 
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lien  attach  ?  If  the  analogies  of  the  law  are  followed,  it,  like 
personal  property,  or  lands  in  a  different  county  from  that  in 
which  the  judgment  is  recovered,  becomes  bound  by  the 
delivery  of  the  writ  to  the  officer  to  execute,  after  the  exemption 
has  ceased,  and  this  without  reference  to  the  dates  of  the  judg 
ments.  Land  lying  in  a  different  county  from  that  in  which  a 
judgment  is  obtained,  like  the  homestead,  is  not  affected  by  a 
lien ;  yet,  before  the  statute  required  a  certificate  of  levy,  the 
levy  by  the  officer  created  a  lien  without  reference  to  the  date 
of  other  judgments  similarly  situated.  So  with  the  homestead, 
after  the  exemption  has  from  any  cause  ceased  to  exist,  and  it 
has  become  liable  to  levy  and  sale,  the  first  levy  by  the  officer 
will  bind  the  property,  whether  the  writ  is  issued  on  a  senior 
or  junior  judgment. 

Then  this  property  being  neither  subject  to  a  lien,  a  levy  or 
a  sale,  while  occupied  as  a  homestead,  when  it  ceased  to  be 
protected  by  the  statute  it  became  liable  to  levy  and  sale  under 
the  first  execution  issued  and  levied.  When  the  judgment 
debtor  and  his  wife  released  the  benefit  of  the  homestead  act 
by  deed  to  the  plaintiff  in  the  junior  judgment,  the  act  then  no 
farther  exempted  it  from  levy  and  sale.  It  thereby  became 
liable  to  the  execution  on  that  judgment ;  and  that  execution 
being  in  existence  when  the  release  was  executed,  and  followed 
by  a  levy  and  sale,  all  of  the  judgment  debtor's  title  passed  to 
the  purchaser.  Nor  was  it  subject  to  be  defeated  by  a  sale 
under  the  senior  judgment,  nor  did  the  sale  under  it  affect  the 
title  acquired  under  the  sale  on  the  execution  issued  in  favor 
of  the  plaintiff  in  the  junior  judgment.  Defendant  in  error 
having  acquired  title  under  that  sale,  plaintiff  in  error  could 
only  recover  upon  paramount  title  derived  from  some  other 
source.  Having  obtained  no  title  by  his  purchase  under  his 
execution,  he  thereby  acquired  no  right  to  recover. 

It  was  however  insisted,  that  the  removal  of  Conklin  to  Iowa 
was  such  an  abandonment  as  rendered  the  premises  liable  to 
sale  under  the  prior  judgment.  This  is  true ;  but,  there  being 
no  lien,  and  the  creditor  being  prohibited  by  the  statute  from 
levying  or  selling  the  property  while  it  was  occupied  as  a  home* 
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stead,  and  the  execution  on  the  junior  judgment  being  first 
issued  and  levied  after  it  became  liable  to  sale,  the  senior  judg- 
ment became  thereby  postponed,  and  the  execution  on  the 
junior  judgment  became  preferred.  The  homestead  act  pro- 
rides,  that,  in  case  the  homestead  is  worth  more  than  one 
thousand  dollars,  and  is  not  susceptible  of  division,  it  may  be 
sold,  and  that  sum  paid  to  the  judgment  debtor,  and  that  the 
money  shall  be  exempt  from  execution  for  one  year.  Suppose, 
in  such  a  case,  the  debtor,  after  receiving  the  money,  should 
remove  to  a  different  State,  would  any  one  suppose  that  it 
would  change  the  right  to  hold  the  money  exempt  from  execu- 
tion ?  The  statute  has  made  no  such  exception  or  restriction. 
It  is  not  even  like  the  act  exempting  personal  property  from 
execution  and  attachment,  as  in  that  case  such  property  is  only 
exempt  while  the  party  is  residing  in  the  State  or  in  removing 
from  one  county  to  another  in  the  State. 

In  this  case  there  is  nothing  appearing  from  which  it  may  be 
inferred  that  the  debt  of  the  plaintiff  in  the  junior  judgment 
was  not  just  and  fairly  owing;  and  it  does  appear  that  he 
paid  the  debtor  a  consideration  to  release  the  homestead  right 
in  favor  of  his  execution.  In  this  we  perceive  nothing  inequita- 
ble or  unjust.  On  the  contrary,  if  the  land,  under  the  circum- 
stances, was  held  liable  to  the  prior  judgment,  the  creditor  in 
the  junior  judgment  would  be  compelled  to  lose  his  money 
thus  advanced,  while  the  creditor  in  the  prior  judgment  would 
reap  all  of  the  benefits  resulting  from  the  release  to  the  creditor 
under  the  junior  judgment. 

Again,  there  seems  to  be  no  question  of  the  right  of  the 
debtor  coming  within  the  provisions  of  the  act,  to  hold  the 
homestead  right,  as  contradistinguished  from  the  land  itself,  free 
from  all  lien.  And  that  right  is  co-extensive  with  premises 
occupied  as  a  homestead,  to  the  value  of  $1,000.  To  this  right, 
to  hold  and  occupy  to  that  extent,  no  lien  can  attach,  as  the 
statute  has  conferred  the  right  and  declared  that  the  land  shall 
be  exempt  from  levy  and  forced  sale  so  long  as  it  is  thus  occu- 
pied. That  the  statute  designed  the  premises,  to  the  extent  of 
$1,000,  to  be  free  from  the  operation  of  the  lien,  is  manifest 
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from  the  fact  that  the  excess  over  and  above  the  value  of  that 
sum  may  be  levied  and  sold  in  the  mode  pointed  out  by  the 
act ;  and  if  not  susceptible  of  division,  then  the  entire  premises 
may  be  sold,  upon  the  creditor's  paying  $1,000  to  the  debtor, 
which  is  declared  to  be  exempt  for  one  year.  If  the  right  to 
occupy,  or  the  land  itself  had  been  intended  to  be  subject  to  the 
lien  of  the  judgment,  why  not  authorize  a  sale,  subject  to 
the  right  of  the  debtor  to  occupy  it  as  a  homestead  'I 

If  the  judgment  creditor  may  extinguish  the  right,  for  the 
purpose  of  subjecting  the  excess  to  his  execution,  why  may  not 
the  occupant  release  and  transfer  the  right  to  a  judgment  cred- 
itor ?  He  has  the  right  to  occupy  it  so  long  as  he  is  the  head 
of  a  family ;  and  on  his  death  his  family  may  occupy  it  until 
the  death  of  his  widow,  or  until  his  youngest  child  shall  arrive 
at  the  age  of  twenty-one  years.  He  may  thus  hold  the  creditor 
at  arm's  length,  and  effectually  prevent  him  from  rendering  his 
debt  of  any  practical  use.  If  a  lien  was  given  we  can  see  no 
benefit  that  could  thereby  result  to  the  debtor,  as  the  homestead 
right  would  prevent  it  from  being  rendered  available.  Then, 
in  either  view  of  the  case,  we  have  seen  that  the  priority  of  a 
judgment  gives  no  right  to  sell  the  land,  so  as  to  defeat  the  sale 
under  the  junior  judgment. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  Ottawa  Gas-light  and  Coke  Company 

v. 
Darlin  Thompson. 

1.  NUISANCE — what  constitutes  a  private  nuisance.  In  an  action  against  a  gas 
company,  the  plaintiff  complained  in  his  declaration  of  certain  smells,  smokes, 
etc.,  caused  by  the  manufacture  of  gas,  so  annoying  as  to  be  a  nuisance,  ren- 
dering his  premises  uncomfortable  for  habitation.  The  court  were  inclined 
to  the  opinion  that  the  weight  of  authority  is  in  favor  of  the  action, — that 
such  a  nuisance  as  was  alleged  comes  properly  under  the  denomination  of  a 
private  nuisance,  and  therefore  actionable. 
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2.  PARTIES — of  the  charade?'  of  interest  requisite  to  maintain  a  suit  for  injury 
to  property.  Where  the  owner  of  a  well  gives  to  another  a  mere  verbal 
license  to  enter  upon  the  premises  and  take  water  from  the  well,  the  latter 
acquires  no  such  interest  in  the  well  as  will  entitle  him  to  recover  damages 
for  an  injury  to  the  water  therein. 

3.  Same — disturbance  of  an  easement.  Where  a  third  person  injures  the 
water  of  a  well,  an  action  on  the  case,  for  a  disturbance  of  his  easement,  may 
possibly  lie  in  favor  of  one  having  a  verbal  license  from  the  owner  to  use  such 
water,  but  not  an  action  for  the  destruction  of  the  property  of  another. 

4.  Verdict — where  a  count  combines  a  good  and  a  defective  cause  of  action.  In 
au  action  on  the  case  two  distinct  grounds  of  injury  were  alleged  in  each  of  the 
counts  in  the  declaration,  upon  one  of  which  grounds  a  right  of  action  might 
arise,  but  upon  the  other  no  recovery  could  be  had,  and  proof  was  given 
respecting  both  of  them.  A  verdict  for  the  plaintiff  was  not  allowed  to  stand 
because  the  two  alleged  grounds  of  complaint  were  so  coupled  together  that 
it  was  impossible  to  know  for  which  alleged  injury  the  verdict  was  found. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  William  Chumasero,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 


Mr.  J.  B.  Kice,  for  tho  appellants. 

Messrs.  Gray,  Avery  &  Bushnell,  and  Messrs.  Leland  & 
Blanchard,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  the  plaintiff 
below  against  the  defendant  below  on  the  26th  of  December, 
1860,  for  injury  to  the  water  of  plaintiff's  well,  occasioned  by 
defendant  having  "  suffered  to  flow  from  its  gas  works,  and  to 
be  deposited  and  placed  in  and  around  and  near  the  same,  cer- 
tain noxious  and  offensive  substances  and  materials  used  in  and 
about  the  manufacture  of  gas  and  coke,  and  also  certain  oily, 
tarry,  resinous,  gaseous,  and  deleterious  substances  and  materi- 
als so  used  in  said  manufacture,  which  said  substances  and 
materials  were  absorbed   by  and  entered   into   the  earth   and 
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permeated,  passed  and  flowed  along  and  through  the  earth  and 
into  said  well  of  water  of  said  plaintiff,  and  mingling  with  the 
water  with  which  said  well  was  supplied,  spoiled  the  water  of 
said  well. 

The  plaintiff  also  complained,  in  his  declaration,  of  certain 
smells,  smokes,  etc.,  caused  by  the  manufacture  of  gas,  so 
annoying  as  to  be  a  nuisance,  rendering  his  premises  uncomfort- 
able for  habitation.  The  jury  found  a  verdict  for  the  plaintiff 
of  four  hundred  and  fourteen  dollars.  A  motion  for  a  new 
trial  was  overruled,  and  the  case  brought  here  by  appeal  on  a 
bill  of  exceptions. 

The  appellants  make  the  point,  first,  that  the  plaintiff  cannot 
recover  in  this  action  for  the  injury  to.  the  well ;  and,  second, 
that  the  nuisance  complained  of  was  a  public  nuisance,  for 
which  no  action  lies  by  a  private  individual.  Being  a  public 
nuisance  it  must  be  proceeded  against  by  indictment. 

On  a  former  hearing  of  this  cause  we  were  of  opinion  this 
position  was  correct,  and  reversed  the  judgment.  A  rehearing 
having  been  granted,  we  have  re-examined  the  question  and 
find  considerable  conflict  in  the  authorities.  We  now  incline 
to  the  opinion  that  the  weight  of  authority  is  in  favor  of  the 
action ;  that  such  a  nuisance  as  is  alleged  in  the  declaration 
comes  properly  under  the  denomination  of  a  private  nuisance, 
and  therefore  actionable. 

On  the  first  point  we  are  of  the  opinion  heretofore  expressed. 
The  injury  to  the  well  and  the  nuisance  are  coupled  together 
in  both  counts  of  the  declaration,  so  that  it  is  impossible  to 
know  for  which  alleged  injury  the  jury  found  their  verdict, 
whether  it  was  for  the  injury  to  the  well  or  to  the  habitation. 

The  plaintiff  has  shown  no  such  interest  in  the  well  as  to 
entitle  him  to  damages  for  an  injury  to  the  waters  of  it.  The 
proof  on  this  point  is,  that  the  well  is  on  the  lot  and  premises 
of  James  Graham,  and  is  owned  by  him.  Graham  stated 
on  the  trial  that  the  plaintiff  asked  him  if  he,  witness,  would 
let  him  use  the  well,  if  he  would  bear  half  the  expense  of 
keeping  it  up.  A  new  pump  was  put  in  at  an  expense  of 
twenty  dollars,  one-half  of  which  the  plaintiff  paid.     There  is  no 
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direct  proof,  that  the  plaintiff  did,  at  any  time,  use  the  water 
of  this  well.  What  was  said  between  him  and  Graham,  the 
owner,  was  at  most  a  verbal  license  to  the  plaintiff  to  enter 
upon  the  lot  and  take  water  from  the  well.  This  license  con- 
ferred upon  the  plaintiff*  no  interest  in  the  well,  and  it  was 
revocable  in  its  very  nature.  A  parol  license  to  use  this  well 
may  have  been  granted  to  many  other  persons,  each  one  of 
whom  would  have  a  right  to  an  action  for  the  same  injury. 
The  case  shows  the  owner  of  the  well  was  a  witness  for  the 
plaintiff,  and  that  he  himself  has  brought  suit  against  the  com- 
pany for  the  same  alleged  injury. 

We  cannot  understand  on  what  principle  it  is  an  action  can 
be  maintained  by  tlfis  plaintiff  for  this  injury.  An  action  on 
the  case  for  a  disturbance  of  his  easement  might  possibly  lie, 
but  not  an  action  for  the  destruction  of  the  property  of  another. 
A  case  is  referred  to  as  analogous  to  this.  It  is  that  of  Case  v. 
Weber,  2  Ind.  111.  In  that  case  it  appears  Weber  had  a  license 
from  one  Barber,  the  owner  of  the  land,  to  run  his  mill  race 
through  it,  and  as  Barber  could  have  maintained  an  action 
against  the  defendant  for  flowing  the  water  back  upon  his  land 
by  the  erection  of  the  fish-dam,  so  could  Case  who  stood  in 
Barber's  shoes.  But  could  Barber  and  Case  both  sue  for  the 
same  injury,  and  both  recover  damages  ?  While  Barber  might 
sue  for  the  back  flow  of  the  water  upon  his  land,  Case  could  sue 
for  the  injury  done  his  mill,  b}^  the  flowing  of  the  water  back 
through  the  race  upon  his  mill-wheel.  Case  only  could  sue  for 
that  injury.  The  subject  was  of  such  a  nature  that  a  license 
could  be  granted  to  one  person  only;  here  it  may  be  granted  to 
many  persons,  and  each  one  may  recover  for  the  same  injury,  if 
the  doctrine  contended  for  be  true. 

We  are  of  opinion  an  action  for  the  destruction  of  the  water 
in  this  well  cannot  be  maintained  by  the  plaintiff.  The  whole, 
or  a  large  portion  of  the  damages,  may  have  been  awarded  for 
this  injury,  as  much  of  the  evidence  was  on  that  point. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


/ 
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Ralph  Lockwood 

v. 

Elisha  L.  Mills  et  al 

1.  Attorney  at  law — showing  authority  to  commence  a  suit.  In  an  action 
of  ejectment,  in  answer  to  a  rule  upon  the  attorney  who  brought  the  suit  to 
produce  his  authority  for  so  doing,  he  exhibited  a  power  of  attorney  purport- 
ing to  be  signed  by  four  out  of  the  five  plaintiffs.  It  appearing  that  the  four 
had  acted  formally,  and  the  other  consented,  although  irregularly,  the  author- 
ity was  sufficiently  shown. 

2.  Objections  to  depositions — at  what  time  they  must  be  taken.  The  ob- 
jection that  no  internal  revenue  stamp  was  attached  to  the  certificate  of  the 
officer  before  whom  a  deposition  was  taken,  is  merely  formal,  and  cannot  be 
made  for  the  first  time  in  the  Supreme  Court,  nor  upon  the  trial  in  the  court 
below.  If  there  be  any  force  in  such  an  objection,  it  should  be  made  on  a 
motion  to  suppress  the  deposition,  and  that  should  be  determined  before  the 
commencement  of  the  trial. 

3.  The  rule  is  different  where  the  objection  is  substantial ;  as  where  the 
evidence  is  irrelevant,  it  may  be  excluded  on  the  trial. 

4.  Witness — competency.  The  objection  that  a  witness  whose  deposition  is 
iought  to  be  read  in  evidence,  was  incompetent,  on  the  ground  of  interest, 
should  be  made  either  when  the  deposition  was  taken,  if  the  other  party  was 
present  at  that  time,  or  on  motion  before  the  trial. 

5.  In  an  action  of  ejectment,  both  parties  claimed  from  a  common  source 
of  title,  the  plaintiffs  as  heirs  at  law,  and  the  defendant  under  a  sale  by  the 
administrator  of  the  plaintiffs'  ancestor.  Held,  that  the  widow  of  the  party 
through  whom  the  title  was  thus  derived,  was  a  competent  witness  for  the 
plaintiffe,  as  her  only  interest  was  in  her  dower  right,  which  could  not  be 
affected,  whatever  the  event  of  the  suit. 

6.  EVIDENCE  IN  EJECTMENT — whether  an  instrument  collateral  to  a  deed  must 
be  given  in  evidence.  A  deed  offered  in  evidence  by  a  party  in  an  action  of 
ejectment,  contained  a  provision  that  it  was  made  subject  to  the  covenants 
contained  in  certain  articles  of  agreement  previously  entered  into  between  the 
parties  to  the  deed.  Held,  not  to  be  necessary  to  give  those  articles  of  agree- 
ment in  evidence  as  a  part  of  the  deed.  Title  is  not  passed  or  affected  by 
covenants  in  a  conveyance. 

7.  Acknowledgment  of  deeds — in  other  States.  The  acknowledgment 
of  a  deed  for  land  in  this  State  was  certified  as  follows  :  "  City  and  County  of 
New  York,  ss. — I  certify  that  on  this  12th  day  of  October,  1841,  before  me, 
Morris  Franklin,  a  notary  public  in  and  for  the  State  of  New  York,  duly 
commissioned,  etc.,  personally  appeared  Hezekiah  Lyon,  to  me  known  to  be 
one  of  the  parties  described  in,  and  who  executed  the  within  conveyance,  and 
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duly  executed  and  acknowledged  the  same  as  his  act  and  deed."  The  certifi- 
cate was  held  to  come  within  the  twentieth  section  of  the  conveyance  act,  and 
was  sufficient. 

8.  Administrator  purchasing  at  his  own  sale — effect  thereof,  in  equity  and  at 
law.  In  equity,  the  simple  fact  that  an  assignee,  trustee,  commissioner,  execu- 
tor or  administrator  becomes  a  purchaser  at  his  own  sale,  will  render  the  sale 
invalid,  and  it  will  be  set  aside  by  the  court. 

9.  But  at  law  a  different  rule  prevails.  In  that  forum,  in  order  to  invali- 
date the  sale,  it  must  not  only  appear  that  the  party  acting  in  a  fiduciary  char- 
acter purchased  at  his  own  sale,  but  it  must  also  appear  that  the  sale  was 
accompanied  with  fraud. 

10.  Same — what  constitutes  a  fraudulent  sale.  Two  persons  purchased  a  note 
against  an  estate  as  a  means  of  getting  title  to  a  tract  of  land  belonging  to 
the  estate,  upon  speculation.  One  of  them,  in  pursuance  of  the  design,  ad- 
ministered upon  the  estate,  obtained  an  order  for  a  sale  of  the  land  to  pay  the 
debt,  and  procured  a  third  party  to  purchase  at  the  sale,  for  the  use  of  the 
owners  of  the  debt,  which  he  did  at  a  price  greatly  less  than  its  value,  and 
then  quitclaimed  to  the  administrator,  who  conveyed  to  his  copartner  in  the 
transaction.  It  was  held,  in  an  action  of  ejectment  brought  by  the  heirs  of  the 
intestate  against  the  party  thus  holding  the  title,  that  there  was  such  fraud 
attending  the  administrator's  sale  as  to  invalidate  the  title  derived  therefrom, 
in  the  hands  of  one  having  notice  of  the  fraud. 

11.  Notice  to  purchaser — what  constitutes.  The  party  claiming  under 
the  administrator's  sale,  in  this  case,  being  a  partner  in  the  fraudulent  trans- 
action, was  chargeable  with  full  notice. 

Appeal  from  the  Circuit  Court  of  Marshall  county ;  Hon. 
Samuel  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Elisha  L.  Mills, 
Cephas  Mills,  Cyrus  M.  Mills,  Mary  Turner  (late  Mary  Mills), 
Allen  Turner  (her  husband),  and  Hannah  Mills,  against  the 
tenants  of  the  appellant,  and  which  he  was  let  in  to  defend, 
to  the  June  Term,  1863,  of  the  Marshall  County  Circuit  Court, 
for  the  K  W.  I  of  sec.  36,  T.  30  K  E.,  1  W.,  35  P.  M. 

In  answer  to  a  rule,  obtained  at  Chambers  upon  the  attorney 
for  the  plaintiffs  to  produce  the  authority  under  which  he  acted 
in  bringing  the  suit,  he  exhibited  to  the  court  a  power  of 
attorney,  signed  by  all  the  appellees  except  Allen  Turner, 
The  defendant  objected  to  the  sufficiency  of  the  authority,  but 
the  court  held  it  sufficient,  and  the  defendant  excepted. 
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Both  parties  derived  title  through  Cephas  Mills  —  the  plaint- 
iffs, with  the  exception  of  Allen  Turner,  as  the  children  and 
heirs  at  law  of  said  Mills,  and  the  defendant  under  an  adminis- 
trator's sale  of  the  estate  of  said  Mills. 

Upon  notice  by  the  plaintiffs,  a  commission  issued  to  take  the 
testimony  of  Mrs.  Frances  Bourse,  who  was  the  widow  of 
Cephas  Mills,  and  the  mother  of  all  the  plaintiffs,  with  the 
exception  of  Allen  Turner.  The  defendant  filed  cross  interrog- 
atories. 

Upon  the  trial  the  defendant  proved  the  fact  that  the  witness 
was  the  wife  of  Cephas  Mills  at  the  time  of  his  death,  and 
moved  to  exclude  said  deposition  on  the  ground  of  interest. 
The  court  overruled  the  motion  and  the  defendant  excepted. 

The  plaintiffs  below,  as  evidence  of  their  title,  produced  a 
patent  from  the  United  States  to  Hezekiah  Lyon,  Josiah  H. 
Turner  and  James  H.  Harris,  dated  November  1,  1839,  for 
the  lands  described  in  the  declaration,  and  a  deed  from  the 
patentees  to  Cephas  Mills,  dated  January  3,  1837. 

The  deed  from  the  patentees  to  Mills  contained  the  follow- 
ing provision :  "  Subject,  nevertheless,  to  the  covenants  con- 
tained in  certain  articles  of  agreement,  dated  5th  October,  1835, 
made  and  executed  by  the  parties  to  these  presents,  together 
with  others  therein  named  in  relation  to  lands,  of  which  the 
above  described  form  a  part."  The  certificate  of  the  acknowl- 
edgment of  the  execution  of  the  deed  by  Hezekiah  Lyon  waa 
as  follows: 

"  City  and  County  of  New  York,  ss  : 

"  I  certify  that  on  this  twelfth  day  of  October,  A.  D.  1841, 
before  me,  Morris  Franklin,  a  notary  public  in  and  for  the 
State  of  New  York,  duly  commissioned,  etc.,  personally  ap- 
peared Hezekiah  Lyon,  to  me  known  to  be  one  of  the  parties 
described  in,  and  who  executed  the  within  conveyance,  and 
duly  executed  and  acknowledged  the  same  as  his  act  and 
deed." 

Defendant  objected  to  introduction  of  said  deed  in  evidence, 
because,  first,  the  articles  of  agreement  referred  to  in  the  con- 
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yeyance  should  be  produced  as  part  of  the  deed  ;  second,  it  was 
not  sufficiently  acknowledged  as  to  Lyon.  Objection  over- 
ruled, and  deed  admitted,  and  exception. 

It  appeared  by  the  deposition  of  Frances  Bourse,  that  the 
plaintiffs,  Mills  and  Mary  Turner,  were  the  only  heirs  at  law 
of  Cephas  Mills  deceased,  who  died  in  February,  1842.  To 
this  deposition  no  revenue  stamp  was  affixed,  but  the  objection 
was  not  made  at  the  trial. 

The  defendant,  as  evidence  of  his  title,  produced  and  read 
in  evidence  an  order  of  the  probate  court  of  Marshall  county, 
appointing  Wm.  B.  Green  as  the  administrator  of  the  estate 
of  Cephas  Mills,  deceased ;  the  bond,  oath,  and  letters  of 
administration  in  pursuance  of  the  appointment ;  a  decree  of 
the  said  County  Court  for  the  sale  of  lands  to  pay  debts, 
obtained  by  Green  as  administrator ;  the  report  to  the  County 
Court  of  the  sale,  by  administrator,  of  all  the  lands  mentioned 
in  the  decree ;  a  deed  from  the  administrator  in  pursuance  of 
such  sale,  to  Charles  Parker,  dated  February  3,  1857;  a  deed 
of  conveyance  from  Charles  Parker  to  Wm.  B.  Green,  the 
administrator,  dated  March  10, 1857,  and  a  deed  of  conveyance 
from  Wm.  B.  Green,  to  the  defendant  below,  dated  February 
2,  1858. 

It  appeared  from  the  testimony  of  Green,  the  administrator, 
and  Parker,  the  purchaser  at  the  sale,  that  Green  appeared  in 
the  County  Court  as  a  creditor,  basing  his  claim  upon  a  note 
executed  by  Cephas  Mills  to  his  brother,  which  had  been  pro- 
cured and  brought  to  him  by  Lockwood,  the  defendant,  under 
an  arrangement  that  they  were  to  get  the  title,  dispose  of  the 
land  and  divide  the  profits.  The  sale  and  all  the  proceedings 
were  had  in  pursuance  of  this  arrangement.  Parker  bought 
the  land  at  the  sale  at  the  request  of  Green,  paid  no  considera- 
tion for  it  and  afterward  quitclaimed  to  Green.  The  land 
sold  by  Green  as  administrator  was  960  acres,  which  it 
appears  was  worth  from  six  to  ten  dollars  per  acre,  but  was 
sold  for  the  sum  of  $1,135.  The  deed  to  Lockwood  included 
480  acres  of  this  land,  and  the  consideration  of  this  deed  was 
but  $600. 
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The  cause  was  tried  by  the  court,  who  found  for  the  plaintiffs, 
and,  judgment  being  entered  in  their  favor,  the  defendant 
appealed  to  this  court. 

Messrs.  Bangs  and  Shaw,  for  the  appellant. 

Messrs.  McCoy  and  Fleming,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  answer  to  the  rule  upon  the  attorney  to  produce  the  author- 
ity under  which  he  acted  in  bringing  the  suit,  he  exhibited 
to  the  court  a  power  of  attorney.  It  purported  to  be  signed 
by  all  of  the  appellees  but  Allen  Turner,  and  authorized  the 
commencement  of  the  action.  There  seems  to  be  five  owners 
of  the  land,  all  of  whom  joined  in  the  execution  of  the  power, 
but  Mary  Turner  was  hot  joined  by  her  husband.  When, 
however,  we  find  four  out  of  five  of  the  owners  formally  acting, 
and  the  other  consenting,  although  irregularly,  we  think  the 
authority  was  sufficiently  shown. 

It  is  insisted  that  the  court  erred  in  overruling  the  motion 
to  suppress  the  deposition  of  Frances  Bourse.  The  objection 
taken  is,  that  the  officer's  certificate  is  not  accompanied  with  a 
United  States  revenue  stamp.  Even  if  there  was  any  force 
in  this  objection,  it  is  not  well  taken,  because  the  record  fails  to 
show  that  any  such  motion  was  entered,  or  objection  made,  in 
the  court  below.  Such  an  objection  will  not  avail,  made  for 
the  first  time  in  this  court.  TsTor  could  it  be  taken  on  the  trial 
in  the  court  below.  If  there  was  any  force  in  the  objection,  it 
should  have  been  presented  on  a  motion  to  suppress  the  deposi- 
tion, which  should  have  been  determined  before  the  com- 
mencement of  the  trial.  If  an  objection,  it  is  only  formal,  and 
our  statute  expressly  declares  that  such  objections  shall  be 
determined  before  the  trial.  It  is  otherwise  with  substantial 
objections.  If  the  evidence  is  irrelevant,  it  may  be  excluded 
on  the  trial ;  but  if  only   to  the  form,  the  party  should  have 
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an  opportunity  of  removing  the  objection,  by  procuring  the 
witness  or  obtaining  the  evidence,  if  it  may  be  legally  done. 

Nor  is  any  error  perceived  in  refusing  to  exclude  the  evidence 
upon  the  ground  that  the  witness  was  interested.  First,  because 
this  objection  should  have  been  raised,  either  when  the  deposi- 
tion was  taken,  if  the  other  party  was  present  when  it  was 
taken,  or  on  motion  before  the  trial.  If  there  was  a  disqualify- 
ing interest,  the  party  in  whose  favor  it  was  taken  should  have 
had  the  opportunity  of  removing  the  interest  if  it  could  be 
done.  But,  in  the  second  place,  in  this  case  there  was  no 
disqualifying  interest.  She  was  the  mother  of  the  plaintiffs 
below,  and  the  widow  of  Cephas  Mills,  of  whom  they  claimed 
to  inherit  the  property.  She  was  entitled  to  dower  in  the 
premises  in  any  event.  That  right  was  not  dependent  upon 
the  recovery  of  the  property  by  the  heirs.  There  can  be  no 
pretense  that  the  sale  by  the  administrator,  even  if  sufficient 
to  pass  the  title,  affected  her  right  to  dower  in  the  lands.  The 
success  of  either  party  could  not  in  the  slightest  degree  affect 
her  interest. 

It  can  make  no  difference  what  covenants  the  deed  to  Cephas 
Mills  may  have  contained.  Title  is  not  passed  or  affected  by 
covenants  in  a  conveyance.  All  writers  on  this  branch  of  the 
law,  from  the  time  of  Coke  to  the  present  time,  inform  us  that 
such  covenants  are  inserted  for  a  different  object  and  served  a 
different  purpose.  It  is  the  granting  part  of  the  deed  which 
purports  to  and  does  pass  the  title.  The  covenants  are  only 
inserted  to  indemnify  the  grantee  in  case  they  should  be  broken. 
They  are  collateral  to  the  title,  and  may  or  may  not  run  with  it. 

No  objection  is  perceived  to  the  certificate  of  acknowledg- 
ment of  Lyon  to  the  deed  by  him  to  Harris  and  James.  The 
officer  in  his  certificate  states,  "  personally  appeared  Hezekiah 
Lyon,  to  me  personally  known  to  be  one  of  the  parties 
described  in  and  who  executed  the  within  conveyance,  and 
duly  executed  and  acknowledged  the  same  as  his  act  and 
deed."  This  comes  within  the  provisions  of  the  twentieth  sec- 
tion of  the  conveyance  act.  Seated  Comp.  963.  This  acknowl- 
edgment is  sufficient. 
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It  however  remains  to  determine  whether  defendant  below 
showed  title  in  himself  by  the  administrator's  sale.  Green, 
the  administrator,  who  made  the  sale,  was  owner  in  part  of 
the  debt  for  the  payment  of  which  the  land  was  sold.  He  and 
Loekwood  obtained  the  claim  and  agreed  to  procure  a  sale  of 
the  land  for  its  payment,  and  to  divide  the  profits.  Parker 
Decame  the  nominal  purchaser  at  the  sale,  at  Green's  request 
and  for  his  use,  and  quitclaimed  to  him  without  consideration. 
Green  afterward  conveyed  to  appellant.  Thus  it  will  be 
observed  that  whatever  right  he  has  is  subject  to  any  defect  that 
may  have  existed  to  the  title  in  the  hands  of  Green,  as  they 
were  partners  in  the  whole  transaction,  and  appellant  cannot 
olaim  any  benefit  that  could  inure  to  an  innocent  purchaser, 
as  he  had  full  notice.  The  evidence  shows  that  Green  was 
creditor,  administrator,  auctioneer  and  purchaser  at  the  sale, 
thus  having  it  in  his  power  to  strike  down  the  property  at  his 
own  price ;  and  we  see  as  the  result  of  representing  all  of 
these  relations  to  the  estate,  that  960  acres  of  land  were  sold  for 
the  sura  of  $1,134.  The  evidence  shows  the  lands  embraced  in 
the  deed  to  Loekwood,  were  worth  from  six  to  ten  dollars  per 
acre.  If  they  were  worth  eight  dollars  per  acre,  that  would 
give  $3,840,  while  they  sold  for  but  $600,  and  if  the  whole  960 
acres  were  worth  the  same  per  acre,  their  value  would  be 
$7,680,  and  they  only  brought  $1,135.  A  large  compensation 
for  acting  as  creditor,  administrator,  crier  and  purchaser  at  his 
own  sale. 

The  rule  is  well  established,  in  equity,  that  the  simple  fact, 
the  purchase  by  assignees,  trustees,  commissioners,  executors  or 
administrators,  at  their  own  sales,  renders  the  sale  invalid  and 
it  will  be  set  aside  by  the  court.  This,  too,  whether  loss  has 
resulted  or  not,  to  the  owner.  Thorpe  v.  Outturn,  1  Gilm.  614. 
But  at  law,  a  different  rule  prevails,  as  in  that  forum  it  must 
not  only  appear  that  the  person  occupying  a  fiduciary  relation 
and  in  whom  the  law  has  reposed  a  trust,  has  become  the 
purchaser,  but  that  the  sale  was  accompanied  with  fraud 
(Jackson  v.  Cadwalader,  14  Johns.  407)  to  render  the  sale 
invalid. 
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Then  was  there  fraud  in  this  transaction  %  From  Green's 
testimony  it  appears  that  the  whole  matter  was  designed  as  a 
speculation.  The  note  was  purchased  as  a  means  of  obtaining 
title  to  this  land  at  greatly  less  than  its  value,  and  Green  was 
to  become  the  administrator  to  carry  out  the  design.  The 
evidence  shows  how  well  the  design  was  executed,  when 
probably  near  $7,000  was  made  as  a  profit  on  $1,100  and 
a  trifle  over.  It  can  hardly  be  realized  that  the  forms 
of  the  law  could  be  more  terribly  abused  for  the  perpetra- 
tion of  injustice,  wrong  and  fraud  than  in  this  case.  Instead 
of  its  being  just  and  proper  it  is  iniquitous  and  monstrous. 
How  any  upright  man  could  hold  that  this  transaction  was  not 
fraudulent,  we  are  unable  to  conjecture.  We  are  astonished 
that  such  a  claim  of  title  could  ever  be  relied  upon  in  a  court  of 
justice.  Our  legal  tribunals  can  never  be  used  to  sustain  such 
proceedings,  and  permit  parties  who  have  attempted  to  prosti- 
tute the  forms  of  law  and  the  process  of  courts,  as  the  engines 
of  such  fraud  and  iniquity.  Appellant  was  a  party  to  the 
transaction  and  must  be  held  responsible  for  its  consequences. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affinnecL 


The  Board  of  Education  of  the  State  of  Illinois 

v. 

Greenebaum  &  Sons. 

1.  Pleading — allegation  of  authority  of  an  agent.  In  a  petition  against  the 
board  of  education  of  this  State,  to  enforce  a  mechanic's  lien,  it  was  alleged 
that  the  contract  was  executed  on  the  part  of  the  board  by  certain  persons 
named,  who  were  the  building  committee  of  the  board  and  who  had  full 
authority  to  make  the  contract.  This  was  a  sufficient  allegation  that  the  per 
sons  who  signed  the  contract  were  authorized  to  do  so. 

2.  Agent— power  of  a  corporation  to  appoint.  The  board  of  education  may 
act  by  an  agent.  The  old  doctrine  that  corporations  can  only  be  bound  by  acts 
under  their  corporate  seal,  has  been  long  exploded. 

39— 39th  III. 
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3.  Corporate  seal — whether  essential.  Nor  is  it  essential  that  the  appoint- 
ment of  an  agent  by  a  corporation  should  be  under  the  corporate  seal.  The 
acts  of  a  corporation  evidenced  by  vote,  written  or  unwritten,  are  as  com- 
pletely binding  upon  it,  and  are  as  complete  authority  to  its  agents,  as  the 
most  solemn  acts  done  under  the  corporate  seal ;  it  may  as  well  be  bound  by 
express  promises  through  its  authorized  agents  as  by  deed ;  and  promises  may 
as  well  be  implied  from  its  acts  and  the  acts  of  its  agents,  as  if  it  were  an 
individual. 

4.  Corporate  name — of  the  degree  of  accuracy  required  in  its  use.  The 
transposition,  interpolation,  omission  or  alteration  of  some  of  the  words  going 
to  make  up  the  name  of  a  corporation,  is  not  material,  if  it  makes  no  essential 
difference  in  their  sense. 

5.  So  where  it  was  alleged  that  a  contract  was  entered  into  by  one  of  the 
parties  by  the  name  and  style  of  "  The  State  Board  of  Education  of  Illinois," 
when  by  the  act  creating  the  corporation,  the  name  given  to  it  was,  "  The 
Board  of  Education  of  the  State  of  Illinois,"  it  was  held,  that,  although  the 
words  were  transposed  in  the  contract,  the  name  and  style  remained  substan- 
tially the  same. 

6.  Pleading — averment  as  to  the  name  in  which  a  contract  was  made.  When 
a  contract  is  made  by  a  corporation  by  a  name  varying  from  the  true  name,  it 
may  be  sued  in  its  true  name,  the  plaintiff  averring  in  his  declaration  that  the 
defendant  made  the  contract  by  the  name  mentioned  therein.  This  is  the 
usual  and  formal  mode  of  declaring  on  such  contracts. 

7.  Practice — objections  to  evidence,  at  what  time  they  must  be  taken.  Objec- 
tions to  the  admission  of  evidence,  to  be  availing,  must  be  taken  on  the  trial 
below ;  they  cannot  be  made  for  the  first  time  on  error. 

8.  Exceptions — when  necessary.  The  rulings  of  the  court  below  upon 
questions  of  evidence,  cannot  be  assigned  as  error,  unless  exceptions  thereto 
are  taken  on  the  trial. 

9.  Normal  university — board  op  education — whether  the  property  thereof 
is  subject  to  creditors,  or  whether  the  university  is  a  State  institution.  The  property 
of  the  Normal  University  is  not  the  property  of  the  State,  but  is  the  property 
of  the  "  Board  of  Education  of  the  State  of  Illinois,"  as  a  corporation,  whose 
charter  cannot  be  repealed  by  the  legislature.  The  corporation  may  sue  amd 
be  sued,  and,  unlike  a  municipal  corporation,  the  only  remedy  a  creditor  has 
against  it,  is  by  a  judgment  and  execution,  as  in  a  case  against  an  individual 
or  other  corporation  not  of  a  municipal  character. 

10.  Same — subject  to  mechanics  lien.  So  it  is  held  that  the  Normal  Uni- 
versity building  is  subject  to  the  claims  of  a  creditor  under  the  law  providing 
for  the  enforcement  of  a  mechanics's  lien. 


Writ  of  Error  to  the  Circuit  Court  of  McLean  county. 
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This  was  a  proceeding  instituted  by  Greenebaum  &  Sons  in 
the  court  below,  to  the  September  Term,  1861,  against  the 
Board  of  Education  of  the  State  of  Illinois,  to  enforce  a  mechan- 
ic's lien. 

It  is  stated  in  the  petition  that  on  the  third  day  of  March, 
1860,  the  plaintiffs  entered  into  a  written  contract  with  the 
defendants,  by  the  name  and  style  of  "  The  State  Board  of 
Education  of  Illinois,"  and  "  that  the  said  contract  was  executed 
on  the  part  of  said  board  of  education  by  C.  B.  Denio,  J.  S. 
Post,  C.  E.  Hovey  and  S.  W.  Moulton,  the  building  committee 
of  said  board,  who  had  full  power  to  make  said  contract." 

It  is  further  alleged  that  the  said  board  of  education  was  the 
equitable  owner  of  certain  lands  and  buildings,  and  that  the 
plaintiffs,  under  said  contract,  were  to  do  the  plastering  and 
plumber's  work  on  the  Normal  University  building  by  the  1st 
day  of  July,  1860.  That  by  the  terms  of  the  contract  the 
plaintiffs  were  to  be  paid  for  plastering,  28-^  cents  per  yard, 
and  for  plumber's  work,  $2,800,  all  of  which  was  to  be  paid  on 
the  1st  of  March,  1861. 

The  plaintiffs  allege  that  they  performed  the  work  according 
to  contract,  and  have  not  been  paid,  and  they  pray  for  a 
mechanic's  lien,  and  that  the  property  be  sold,  etc. 

At  the  December  Term,  1861,  the  defendant  filed  a 
demurrer  to  the  petition,  alleging  in  support  thereof, 

1.  That  it  does  not  appear  by  said  petition  that  the  persons 
who  signed  the  contract  were  authorized  by  the  said  board  of 
education  to  sign  the  same. 

2.  That  it  does  not  appear  from  the  petition  that  the  persons 
who  signed  the  contract  were  the  agents  of  the  said  board  of 
education  and  authorized  under  the  seal  of  said  board  to  act  for 
them. 

3.  That  the  said  board  of  education  cannot  act  by  an  agent. 
The   court   overruled   the    demurrer    and    the    defendants 

answered,  denying  all  the  allegations  in  the  petition.  Tho 
cause  was  heard  by  the  court,  and  a  decree  was  rendered  in 
favor  of  the  petitioners,  finding  the  facts  substantially  as  alleged 
in  the  petition.     The  court  decreed  that  the  board  of  educa- 
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tion  was  indebted  to  the  petitioners  in  the  sum  of  $8,293.10 ; 
that  they  have  a  mechanic's  lien  on  the  property,  and  that  in 
default  of  payment  by  a  day  named,  the  property  be  sold,  etc. 
Thereupon  the  defendants  sued  out  this  writ  of  error.  The 
questions  arising  in  the  case  are  fully  presented  in  the  opinion 
of  the  court. 

Mr.  Perkins  Bass,  for  the  plaintiffs  in  error. 

Mr.  W.  C.  Goudy,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Several  objections  are  taken  to  the  decree  in  this  case,  which 
we  will  notice  in  the  order  in  which  they  are  presented  ;  and, 

1.  Overruling  the  demurrer  to  the  petition.  The  plaintiffs  in 
error  urge  in  support  of  the  demurrer,  that  it  does  not  appear 
by  the  petition  that  the  persons  who  signed  the  contract  were 
authorized  to  sign  it.  This  objection  is  answerd  by  reference 
io  the  petition,  in  which  it  is  alleged  that  "  the  contract  was 
executed,  on  the  part  of  the  said  board  of  education,  by  C. 
B.  Denio,  J.  S.  Post,  C.  E.  Hovey  and  S.  W.  Moulton,  the 
building  committee  of  said  board,  who  had  full  power  to  make 
said  contract." 

2.  It  does  not  appear  by  the  petition  that  the  persons  who 
signed  the  contract  were  the  agents  of  the  board,  and  author- 
ized under  the  seal  of  the  board  of  education  to  act  for  it,  and 
that  the  board  cannot  appoint  or  act  by  an  agent.  In  other 
words,  the  board  has  no  power  to  appoint  an  agent,  and  if  it 
has,  such  appointment  must  be  under  the  seal  of  the  board. 

As  was  remarked  by  this  court  in  the  case  of  the  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  et  al.  v.  Coleman  et  al.,  18  111. 
299,  the  old  doctrine  that  corporations  can  only  be  bound  by  acts 
under  their  corporate  seal  has  been  long  exploded,  and  as  said 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  The 
Bank  of  the  United  States  v.  Dandridge,  12  Wheaton,  68,  can- 
not now,  as  a  general  proposition,  be  supported.  In  general, 
throughout  the  United  States,  it  is  entirely  exploded,  and  it  is 
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well  settled  that  the  acts  of  a  corporation  evidenced  by  vote, 
written  or  unwritten,  are  as  completely  binding  upon  it,  and 
are  as  complete  authority  to  its  agents,  as  the  most  solemn  acts 
done  under  the  corporate  seal ;  that  it  may  as  well  be  bound 
by  express  promises  through  its  authorized  agents  as  by  deed  ; 
and  that  promises  might  as  well  be  implied  from  its  acts  and 
the  acts  of  its  agents,  as  if  it  had  been  an  individual.  Angel 
and  Ames  on  Corporations,  212,  and  the  cases  referred  to  in  note. 

3.  The  answer,  it  is  said,  denies  the  allegations  of  the  petition, 
and  the  proofs  preserved  in  the  record  are  insufficient  to  sustain 
them,  or  the  decree. 

The  allegations  of  the  petition  are  clear  and  distinct  as  to 
the  contract,  and  as  to  the  facts  on  which  a  decree  is  sought. 
The  evidence  is  found  in  the  certificate  of  the  judge  who  tried 
the  cause,  and  proves,  substantially,  all  the  material  facts 
alleged.  The  appointment  of  the  plaintiffs  in  error,  as  a  build- 
ing committee,  was  proved  by  the  production  of  the  proceed- 
ings of  the  board,  and  their  authority  to  make  the  contract, 
fully  established.  The  records  of  the  board  were  also  intro- 
duced, wherein  it  was  stated  that  the  building  was  substantially 
completed,  and  claimed  to  be  "  the  very  best  building  of  the 
kind  in  America,  and  perhaps  in  the  world,"  and  that  the 
execution  of  the  work,  in  accordance  with  the  plans  of  the  arch- 
itect, has  been  most  faithfully  performed  and  in  the  very  best 
and  most  workmanlike  manner.  Though  it  may  not  be  stated 
in  so  many  words,  that  the  matters  and  things  stated  in  the 
decree  as  found  by  the  court  were  proved  as  facts  on  the  trial, 
yet  it  is  stated  in  the  clearest  terms  in  the  decree,  that  the 
court  found  the  facts  stated  in  it.  The  decree  is  very  formal, 
and  contains  the  various  findings  of  the  court,  and  which  fully 
establish  the  complainants'  case,  and  in  no  essential  particular 
variant  from  the  evidence  preserved  in  the  certificate  of  the 
judge. 

4.  The  next  objection  is  that  the  contract  is  alleged  in  the 
petition  to  have  been  entered  into  by  the  plaintiffs  in  error  by 
the  name  and  style  of  "  The  State  Board  of  Education  of  Ill- 
inois," whereas,  by  the  act  incorporating  this  board,  the  name 


614       Boakd  of  Education  v.  Greenebaum  &  Sons.    [April  T.t 

Opinion  of  the  Court. 

given  to  it  is  "  The  Board  of  Education  of  the  State  of  Illinois," 
and  provides  that,  "by  that  name  and  style  shall  have  power 
to  contract  and  be  contracted  with." 

The  proper  name  of  this  corporation  is  "  The  Board  of 
Education  of  the  State  of  Illinois."  Scates'  Comp.  425.  In 
the  contract  words  are  transposed,  but  the  name  and  style 
remain  substantially  the  same.  The  same  words  are  embraced 
in  both  names.  It  is  a  settled  principle  that  the  transposition, 
interpolation,  omission  or  alteration  of  some  of  the  words 
going  to  make  up  the  name  of  a  corporation,  is  not  material,  if 
it  makes  no  essential  difference  in  their  sense.  Angel  &  Ames 
on  Corp.  77.  In  New  Hampshire  it  was  held,  when  a  promis- 
sory note  was  given  to  the  president,  directors  and  company  of, 
instead  of  to  the  Newport  Mechanics'  Manufacturing  Company, 
which  was  the  true  name  of  the  corporation  to  which  the  note 
was  designed  to  be  given,  that  the  variance  was  not  such  as  to 
preclude  a  recovery  in  the  name  of  the  corporation.  Newport 
Mec.  Man/.  Co.  v.  Starbird,  10  N*.  IT.  123;  1  Kyd  on  Corp. 
237 ;  Bac.  Abr.  title  Corporation,  C.  2.  So  this  court  held  in 
Chadsey  v.  McOreery,  27  111.  253,  that  the  transposition,  alter- 
ation or  omission  of  some  words  in  the  name  of  a  corporation 
consisting  of  several  words,  was  immaterial,  if  it  was  evident 
what  corporation  was  intended. 

The  suit  is  brought  against  the  corporation  by  its  true  name, 
with  an  averment  that  the  contract  was  executed  by  the  name 
used  in  it.  This  is  the  usual  and  formal  mode  of  declaring  on 
such  contracts.  It  is  a  familiar  principle,  when  a  deed  is  made 
to  a  corporation,  by  a  name  varying  from  the  true  name,  the 
plaintiffs  may  sue  in  their  true  name,  and  aver  in  the  declara 
tion  that  the  defendants  made  the  deed  to  them,  by  the  name 
mentioned  in  the  deed.  African  Society  v.  Yarick,  13  Johns. 
38.  The  contract  in  this  case  purports  to  have  been  entered 
into  by  the  corporation  by  its  agents,  and  their  authority  is 
abundantly  shown  by  the  acceptance  of  the  work  done 
under  it,  and  pronounced  by  the  plaintiffs  in  error  as  "the 
best  building  of  the  kind  in  America,  and  perhaps  in  the 
world." 
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As  to  the  objection  in  regard  to  certain  evidence  introduced 
by  the  complainant,  it  is  sufficient  to  say  no  objection  was 
made  to  it  at  the  hearing,  and  it  is  now  too  late  to  make  one 
here  for  the  first  time.  Eo  exceptions  appear  to  have  been 
taken  to  any  of  the  rulings  of  the  court  on  the  evidence,  and 
therefore  they  cannot  now  be  assigned  as  error.  Gibbons  v. 
Johnson,  3  Scam.  63 ;  Pottle  v.  Me  Worler,  13  111.  455 ;  Gil- 
lespie v.  Smith  et  at.,  29  111.  478,  referring  to  Conway  v.  Case, 
22  id.  139 ;  and  Sergeant  v.  Kellogg,  3  Gilm.  281  ;  Swift  et  al. 
v.  Whitney  et  al.,  20  111.  144,  and  Buntain  v.  Bailey,  27 
id.  410. 

The  objections  might  have  been  removed  had  they  been 
specifically  alleged.  Not  having  been  alleged,  they  must  be 
considered  as  waived. 

The  principal  objection  to  the  recovery  in  this  case,  and  the 
one  most  pressed,  is,  that  the  board  of  education  is  a  corpora- 
tion founded  by  the  State,  and  supported  by  the  funds  of  the 
State,  and  that  its  property  is  the  property  of  the  State,  and 
therefore  not  subject  to  a  mechanic's  lien. 

To  determine  the  force  of  this  objection,  the  act  of  1857 
must  be  considered,  and  the  additional  act  of  1861. 

The  title  of  the  first  act  is  "An  act  for  the  establishment  and 
maintenance  of  a  Normal  University."  Its  objects  are  declared 
to  be  to  qualify  teachers  for  the  common  schools  of  the  State, 
by  imparting  instruction  in  the  art  of  teaching  in  all  branches 
of  study  which  pertain  to  a  common  school  education,  in  the 
elements  of  the  natural  sciences,  including  agriculture,  chem- 
istry, animal  and  vegetable  physiology,  in  the  fundamental 
laws  of  the  United  States  and  of  this  State,  in  regard  to  the 
rights  and  duties  of  citizens,  and  such  other  studies  as  the 
board  of  education  may  from  time  to  time  prescribe. 

The  persons  named  in  the  first  section  of  the  act,  and  the 
superintendent  of  public  instruction,  ex  officio,  with  their  asso- 
ciates, who  should  be  elected  as  the  act  provided,  and  their  suc- 
cessors, were  created  a  body  corporate  and  politic,  to  be  styled 
"The  Board  of  Education  of  the  State  of  Illinois,"  and  by 
that  name  had  perpetual  succession,  power  to  contract,  etc.,  to 


616       Board  of  Education  v.  Greenebaum  &  Sons.    [April  T., 
Opinion  of  the  Court. 

sue  and  be  sued,  to  acquire,  hold  and  convey  real  and  personal 
property.  The  superintendent  of  public  instruction  was  made 
secretary  of  the  board,  and  required  to  report  to  the  legislature 
at  its  regular  sessions,  the  condition  and  expenditures  of  the 
university,  etc.  No  compensation  was  allowed  to  any  member 
of  the  board  except  for  traveling  expenses.  The  board  was 
required  at  its  first  meeting  on  the  first  Thursday  in  May, 
1857,  to  appoint  an  agent,  fixing  his  compensation,  whose  duty 
it  was  made  to  visit  the  cities,  villages  and  other  places  in  the 
State  which  might  be  deemed  eligible  for  the  purpose,  to 
receive  donations  and  proposals  for  the  establishment  and 
maintenance  of  the  university,  and  power  was  given  the 
board,  and  it  was  made  their  duty,  to  fix  its  permanent  location 
at  the  place  where  the  most  favorable  inducements  should  be 
offered. 

Lecturers,  instructors  and  instructresses,  together  with  other 
officers,  were  to  be  appointed  by  the  board,  their  salaries  fixed 
and  their  duties  prescribed,  with  power  to  remove  them,  to 
prescribe  the  text-books,  apparatus  and  furniture  to  be  used  in 
the  university,  and  provide  the  same,  and  to  recognize  auxil- 
iary institutions  when  deemed  practicable,  provided  that  such 
auxiliary  institutions  should  not  receive  any  appropriation  from 
the  treasury,  or  the  seminary  or  university  fund.  Each  county 
in  the  State  was  entitled  to  the  gratuitous  instruction  of  one 
pupil,  and  each  representative  district  to  gratuitous  instruction 
for  a  number  of  pupils  equal  to  the  number  of  representatives 
in  each  district,  to  be  chosen  in  the  manner  prescribed  in  the 
act. 

By  section  eight,  the  interest  of  the  university  and  seminary 
fund,  or  such  part  of  it  as  might  be  found  necessary,  was 
appropriated  for  the  maintenance  of  the  university,  to  be  paid 
on  the  order  of  the  board  of  education,  from  the  treasury  of 
the  State,  but  in  no  case  could  any  part  of  the  interest  of  such 
fund  be  applied  to  the  purchase  of  sites,  or  for  buildings  for  the 
university.  By  section  nine,  the  board  has  power  to  appropri- 
ate $1,000,  received  from  the  Meriams  of  Springfield,  Massa- 
chusetts, by  the  late  superintendent  (of  public  instruction)  to 


1864.]        Board  of  Education  v.  Greenebaum  &  Sons.         617 
Opinion  of  the  Court. 

the  purchase  of  apparatus  for  the  use  of  the  university  when 
established,  and  it  declares  that  hereafter,  all  gifts,  grants  and 
demises  made  to  it,  shall  be  applied  in  accordance  with  the 
wishes  of  the  donors  of  the  same. 

The  corporators  named  in  the  act  were  to  hold  their  offices 
for  six  years,  but  to  be  determined  by  lot  at  the  first  meeting, 
so  that  one-third  should  hold  their  offices  for  two  years,  one- 
third  for  four  years  and  one-third  for  six  years.  Vacancies  to 
be  filled  by  the  governor  and  senate. 

These  are  all  the  material  parts  of  the  act  in  question. 

On  the  fourteenth  of  February,  1861,  the  legislature  passed 
an  act,  entitled  "  An  act  to  refund  the  interest  on  the  college 
or  university  fund,  and  appropriate  the  same  for  the  use  of  the 
State  normal  university,"  the  preamble  of  which  recites  the 
compact  of  1818,  between  this  State  and  the  United  States,  by 
which  a  certain  percentage  of  the  proceeds  of  the  sale  of  the 
public  lands  lying  within  this  State,  was  set  apart  to  the  State, 
to  be  appropriated  by  the  legislature  for  the  encouragement  of 
learning,  of  which  one-sixth  part  was  to  be  exclusively  bestowed 
upon  a  college  or  university.  It  then  recites  that  the  principal 
of  this  one-sixth  of  three  per  cent,  of  those  proceeds,  amounted 
on  the  first  day  of  January,  1861,  to  the  sum  of  $122,607.54, 
and  the  interest  on  it  up  to  January,  1857,  amounted  to  the 
sum  of  $98,956.82,  and  for  the  purpose  of  carrying  out  the 
intention  of  congress,  and  the  understanding  of  the  people, 
the  legislature  passed  the  act  establishing  the  Normal  Univer- 
sity, and  as  no  part  of  the  principal  or  interest  of  this  university 
fund,  excepting  the  interest  accruing  since  January  1,  1857, 
amounting  to  $19,905.03,  had  been  bestowed  on  any  college 
or  university,  but  has  been  used  by  the  State,  therefore 
the  governor  was  required  to  issue  stock  to  the  amount  of 
$65,000,  a  part  of  the  interest  of  this  fund,  payable  to  this 
board  of  education,  for  the  use  of  the  Normal  University,  and 
in  sums  not  less  than  $1,000,  each.  Section  three  provides  that 
this  corporation  shall  have  no  power  to  sell  or  convey  any  of 
the  property  acquired  since  the  passage  of  the  act  incorporating 
it,  nor  to  create  any  debt  or  liability  against  the  State,  without 
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the  express  sanction,  first  to  be  given  by  the  legislature.  Sec- 
tion four  provides  that  each  county  shall  be  entitled  to  gratui- 
tous instruction  for  two  pupils  in  the  university,  instead  of 
one,  as  provided  in  the  original  act. 

From  this  legislation  the  plaintiffs  in  error  insist  that  the 
property  of  the  normal  university  is  the  property  of  the  State, 
in  which  the  corporation  have  no  interest  whatever.  That  it 
was  created  for  certain  public  purposes  in  which  the  whole 
State  has  an  interest,  and  certain  rights  secured  to  each  county 
in  the  State.  That  the  governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  appoints  the  trustees  who  compose  the 
corporation.  That  the  superintendent  of  public  instruction 
is,  ex  officio,  a  member  of  the  board  and  the  secretary  thereof, 
whose  duty  it  is  to  report  to  the  legislature  the  condition  and 
expenditures  of  the  university.  The  counsel  also  insists  that 
the  legislature  have  the  absolute  right  to  repeal  or  modify 
the  charter,  and  that  from  the  act  of  1861  it  is  manifest  it  was 
not  the  intention  of  the  legislature  that  the  property  held  in 
the  name  of  the  board  should  be  sequestered  and  sold  by  credit- 
>rs  or  others.  That  the  corporation  is  a  mere  trustee  or  agent 
of  the  State,  to  carry  out  the  wishes  and  intention  of  the  legis- 
lature, and  its  property  can  only  be  used  for  corporate  purposes. 
He  further  contends  that  a  creditor  of  the  corporation  is  a 
creditor  of  the  State,  and  has  only  the  same  rights  as  other 
State  creditors. 

The  view  we  have  taken,  after  mature  consideration  of  this 
legislation,  differs  materially  from  that  of  the  plaintiffs  in  error, 
and,  though  striving  to  do  so,  we  have  not  been  able  to  find,  in 
either  of  these  acts,  any  provisions  on  which  to  base  such  an 
opinion,  or  any  power  reserved  to  the  legislature  to  repeal  or 
modify  this  charter. 

We  regard  this  university  as  an  eleemosynary  institution, 
founded  for  the  purpose  of  the  gratuitous  distribution  of  knowl- 
edge of  the  art  of  teaching  and  conducting  common  schools, 
and  erected,  not  at  the  expense  of  the  State,  but  of  individuals. 
An  agent  was  to  be  appointed  by  the  corporation  to  visit  the 
different  cities,  villages  and  other  places  in  the  State,  deemed 
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eligible  for  the  purpose,  to  receive  donations  and  proposals  for 
the  establishment  and  maintenance  of  the  university,  and  its 
permanent  location  was  to  be  fixed  at  the  place  where  the  most 
favorable  inducements  were  offered  for  that  purpose. 

The  salaries  of  the  instructors  and  other  employees  are  fixed 
by  the  board,  and  no  appropriation  has  ever  been  made  from  the 
State  treasury  for  its  maintenance.  This  is  one  feature  which 
distinguishes  it  from  our  State  institutions  properly  so  called, 
such  as  the  asylum  for  the  blind,  for  the  insane  and  for  the 
deaf  and  dumb,  for  all  which  locations  were  selected  by  the 
State,  buildings  erected  and  furnished,  teachers  employed  and 
appropriations  made  out  of  the  public  treasury  at  almost  every 
session  of  the  legislature,  as  the  public  acts  show.  It  is  true  the 
State  applied  the  interest  of  the  university  and  seminary  fund 
to  aid  in  maintaining  this  university,  but  that  interest  did  not 
belong  to  the  State.  The  State  held  it  as  a  mere  trustee  under 
the  compact  with  the  general  government,  and  it  was  specially 
devoted  by  that  compact  to  a  college  or  university.  The  act 
of  1857  expressly  provides  that  no  part  of  this  fund  should  be 
applied  to  the  purchase  of  sites  or  for  buildings  for  this  univer- 
sity. 

The  sum  of  $1,000  "  from  the  Meriams  "  we  understand  to 
have  been  a  gratuity  or  donation  for  some  educational  purpose, 
and  then  in  the  hands  of  the  superintendent  of  public  instruc- 
tion. 

To  the  agent  selected  to  visit  different  localities  with  a  view 
to  a  proper  site  for  the  establishment  and  maintenance  of  this 
institution,  the  citizens  of  McLean  county  offered  the  most 
favorable  inducements.  They  pledged  property  and  funds 
amounting  to  $160,000  for  a  site  and  building,  and  so  favorable 
was  the  offer,  that  the  City  of  Bloomington,  the  capital  of  that 
county,  was  honored  as  the  chosen  spot,  and  upon  the  ground 
granted  was  reared,  in  part  by  the  skill  and  means  of  the 
defendants  in  error,  a  magnificent  structure,  "  the  very  best  of 
the  kind,"  as  the  board  reported  to  the  legislature,  "in 
America,  and  perhaps  in  the  world ;  perfect  and  harmonious  in 
all  its  parts,  and  most  admirably  adapted  to  accomplish  the 
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ends  for  which  it  was  intended."  This  building,  with  the 
ground  upon  which  it  was  erected,  was  a  free  gift  by  charitable 
individuals  to  the  corporation,  not  to  the  State,  and  there  can- 
not, therefore,  exist  any  obligation  on  the  part  of  the  State  to 
defray  any  of  the  expenses  attending  its  erection.  Its  whole 
history  shows  it  to  be  the  result  of  private  munificence. 

The  reason  that  the  legislature  reserved  the  appointment  of 
the  trustees  was,  doubtless,  because  it  had  placed  in  their 
keeping  a  fund  of  which  the  State  was  but  a  trustee,  and 
morally  responsible  for  its  proper  application,  and  over  it  a 
special  custodian  was  placed,  in  the  person  of  the  superintend- 
ent of  public  instruction,  whose  duty  it  was  to  make  reports 
to  the  legislature  of  the  condition  and  expenditures  of  the  uni- 
versity, and  as  some  equivalent  for  this  deposit  of  trust  money, 
the  State  claimed  and  receives  the  gratuitous  instruction  of  two 
pupils  from  each  county,  and  for  as  many  more  as  the  whole 
number  of  representatives  in  the  legislature  might  amount  to, 
in  the  several  representative  districts.  These  pupils,  it  is 
understood,  defray  all  their  expenses,  except  for  tuition,  and 
are  in  no  sense  charity  scholars,  fed  and  provided  at  the 
expense  of  the  State. 

The  provision  in  the  act  of  1861,  that  this  corporation  should 
have  no  power  to  sell  or  convey  any  oj  the  property  acquired 
since  the  passage  of  the  act  of  1857,  n  r  to  incumber  it  in  any 
manner,  can  have  no  reference  to  the  uen  claimed  in  this  case, 
since  the  lien  was  created  before  1861,  and  under  a  charter 
which  authorized  the  corporation  to  acquire,  hold  and  convey, 
real  and  personal  estate,  and  to  contract  and  to  be  contracted 
with,  to  sue  and  be  sued. 

It  is  further  urged  by  the  plaintiffs  in  error,  that  it  does  not 
follow  because  this  corporation  can  sue  and  be  sued,  that  there- 
fore a  mechanics'  lien  will  lie  against  the  board,  and  instances 
the  fact  that  counties  and  municipal  corporations  generally, 
may  be  sued,  yet  their  property  cannot  be  sold  on  execution,  and 
citing  the  case  of  The  City  of  Chicago  v.  llasley,  25  111.  595. 

The  ground  and  reason  of  that  opinion  is  distinctly  stated  in 
it,  and  to  be,  that  such  a  proceeding  against  a  municipal  cor- 
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poration  would  break  it  up,  and  that  possessing  the  taxing 
power  which  it  can  be  compelled  by  mandamus  to  exercise,  its 
debts  can  be  paid  and  all  its  liabilities  met  in  that  mode. 
Creditors,  as  against  such  corporations,  have  this  distinct  and 
most  efficient  remedy.  Not  so  with  this  corporation.  The 
only  remedy  a  creditor  has  against  it,  is  by  a  judgment  and 
execution,  as  in  a  case  against  an  individual  or  other  corpora- 
tion not  of  a  municipal  character.  Why  should  the  power  to 
sue  and  be  sued,  be  conferred  on  this  corporation  if  it  could 
not  be  exercised  by  and  against  them  ?  Why  bring  a  suit 
against  the  corporation  if  the  fruits  of  the  judgment  are  not 
to  be  gathered  ? 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 
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ACCOUNT. 

For  rents  and  profits. 

WJien  it  may  be  taken  in  chancery.    See  CHANCERY,  6,  7. 

ACKNOWLEDGMENTS  OF  DEEDS.    See  CONVEYANCES,  6  to  2fl. 

ACTION. 
For  money  had  and  received. 

1.  Wlien  action  will  lie.  Where  a  party  has  received  money  for  a  par* 
ticular  purpose,  and  fails  to  apply  it  to  that  purpose,  he  is  liable  in 
assumpsit  for  money  had  and  received,  to  the  persons  from  whom  he 
received  it.  Hence,  where  P.,  a  warehouseman,  had  received  several 
packages  of  money  from  F.,  and  this  money  was  sent  to  P.  for  the  use  of 
B.,  and  at  the  request  of  B.,  and  P.  did  not  account  for  a  package  of  one 
thousand  dollars,  F.  was  entitled  to  a  judgment  in  assumpsit  for  the  sum 
not  accounted  for.    Parker  v.  Fisher  et  al.  164. 

2.  And,  in  such  a  case,  where  the  evidence  showed  that  P.  was  not 
only  a  warehouseman  but  was  a  purchasing  agent  for  F.,  he  could  not 
withhold  the  money  from  the  person  to  whom  F.  owed  it,  and  thus  defeat 
an  action  by  F.,  in  assumpsit,  for  money  had  and  received,  on  the  ground 
that  he  was  a  mere  gratuitous  bailee.     Ibid.  164. 

3.  It  is  also  true  that,  in  such  a  case,  B.,  to  whom  the  money  should 
have  been  paid  by  P.,  could  maintain  an  action  against  him  for  the  recovery 
of  it,  though  a  recovery  by  one  would  be  a  bar  to  an  action  by  the  other. 
Ibid.  164. 

Where  a  party  requests  an  act  to  be  done. 

4.  No  cause  of  action  for  injury  resulting.  A  party  can  have  no  cause 
of  action  for  the  consequences  of  an  act  the  performance  of  which  was 
requested  by  himself.  So,  where  a  ditch  was  altered,  at  the  request  of  A., 
who  gave,  as  a  reason,  that  the  water  in  a  pond  would  thereby  become 
clearer,  it  was  no  cause  of  action,  though  the  result  was  different.  Illinois 
Central  Railroad  Company  v.  Allenx  205. 

Action  for  recovery  of  rent.    See  USE  AND  OCCUPATION,  1,  2,  3. 
Lessee  of  a  railroad. 

Liability  for  injuries  done  by  the  trains  of  one  company  whibe  running 

upon  the  track  of  another,  resulting  from  the  unfenced  condition  of  the  road. 

gee  RAILROADS,  5,  6,  7. 
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ADJOURNMENT  OF  COURT. 

IB  A  JUDICIAL  ACT. 

And  can  only  be  done  by  the  judge  himself.    See  CIRCUIT  COURT,  1,  8. 
May  be  to  a  specified  day.    Same  title,  3. 

ADMINISTRATION  OF  ESTATES. 
Estate  op  a  deceased  infant. 

1.  Wliether  it  must  be  administered  upon.  Where  an  infant,  who  has 
a  share  in  moneys  in  the  hands  of  a  guardian,  dies  in  his  minority,  at  an 
age  incapable  in  law  of  contracting  debts,  his  share,  on  his  death,  will 
vest  immediately  in  his  next  of  kin  entitled  thereto ;  and  it  is  not  neces- 
sary in  such  case  to  take  out  letters  of  administration  on  the  estate  of  the 
deceased  infant,  in  order  to  have  an  account  from  the  sureties  of  the 
guardian,  but  those  in  whom  the  share  of  the  deceased  infant  has  become 
vested,  may  maintain  a  bill  against  the  sureties  of  the  guardian,  and 
recover,  not  only  their  original  interest,  if  they  had  any,  but  also  their 
respective  portions  which  they  took  by  inheritance  from  the  deceased 
infant.     Lynch  et  al.  v.  Rotan  et  al.  15. 

Death  of  administrator 

2.  Of  the  demand  required  to  be  made  by  a  distributee.  Section  one  hun- 
dred and  twenty-six  of  the  statute  of  wills  must  not  receive  a  construction 
the  effect  of  which  would  be  to  discharge  the  securities  of  a  delinquent 
administrator  merely  as  a  consequence  of  his  death.  So,  when  it  directs 
demand  to  be  made  of  an  administrator  by  a  distributee,  it  must  be  con 
sidered  as  having  reference  to  cases  where  there  is  an  administrator  in 
being  upon  whom  a  demand  can  be  made.  The  People,  for  use,  etc.,  v. 
Admire  et  al.  251. 

3.  Such  a  demand  is  in  most  cases  a  matter  of  form,  intended  to  protect 
parties  from  needless  costs,  and  was  not  designed  to  be  used  by  the  securi- 
ties as  a  shield  from  liability,  after  a  demand  had  become  impossible. 
Ibid.  251. 

4.  So,  where  the  heirs  of  P.  declared  against  the  securities  of  C,  who 
was  his  administrator,  alleging  that  on  final  settlement  the  accounts  of  C. 
showed  that  there  was  money  in  his  hands  belonging  to  said  estate,  that 
the  county  court  thereupon  ordered  him  to  pay  the  same  to  the  heirs, 
specifying  the  sum  due  to  each,  that  C.  was  dead  and  the  money  unpaid ; 
and  the  securities  demurred  to  this  declaration :  Held,  that  it  was  good, 
though  C.  had  never  had  an  administrator,  and  therefore  no  demand  had 
ever  been  made  on  the  administrator  of  C.     Ibid.  251. 

Refunding  bond. 

5.  Not  always  required.  Under  sections  one  hundred  and  twenty-nine 
and  one  hundred  and  thirty  of  the  statute  of  wills,  the  legislature,  without 
defining  the  cases  in  which  a  bond  might  not  be  given,  still  contemplated 
that  cases  might  arise  in  which  administrators  would  be  compelled  to  pay 
legatees  or  distributees,  without  having  bond  and  security  from  them,  "  to 
refund  the  due  proportion  of  any  debt  which  might  afterward  appear 
against  the  estate."    Ibid.  251. 
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6.  So,  where  an  administrator  died  and  no  administrator  was  appointed 
for  him,  it  was  held,  that  as  the  probate  court  had  ordered  the  deceased 
administrator  in  his  life-time  to  pay  to  the  distributees  the  sum  due  to  each, 
and  they  were  in  no  default,  and  there  was  no  person  to  whom  a  bond 
could  be  given,  in  such  case  no  bond  was  required.  The  People,  for  use 
etc.,  v.  Admire  et  al.  251. 

Of  the  real  estate. 

7.  Powers  of  the  administrator.  The  estate  of  an  intestate,  being  under 
the  full  power  and  control  of  the  heirs,  an  administrator  has  no  power,  nor 
is  he  bound,  to  protect  the  realty  in  any  manner,  not  even  to  the  extent  of 
paying  the  taxes  assessed  against  it.  The  cases  of  Wallbridge  v.  Day  et  al. 
31  111.  379 ;  Smith  et  al.  v.  McConnel  et  al.  17  id.  135,  and  Stone  et  al.  v 
Wood,  15  id.  177,  discussed  and  affirmed.  Phelps,  Admr.,  v.  Funkhouser 
et  al.  401. 

8.  An  administrator  has  the  power  to  apply  for  an  order  of  court  to  sell 
the  real  estate  of  the  intestate,  but  he  has  no  power  to  involve  the  estate 
in  litigation,  under  a  pretense  of  removing  an  incumbrance,  with  a  view 
to  a  better  price  when  it  shall  be  offered  for  sale.  He  must  take  the  estate 
as  he  finds  it,  and,  if  incumbered,  sell  subject  to  such  incumbrance 
Ibid.  401. 

9.  Who  may  bring  suit  to  remove  cloud  from  estate  of  an  intestate. 
Under  our  statute,  the  estate,  both  real  and  personal,  of  an  intestate,  de- 
scends to  his  children,  if  any,  or  to  his  heirs,  whoever  they  may  be,  and  they 
alone,  as  such  representatives,  have  power  to  bring  suits  regarding  the 
title  to  land,  to  remove  a  cloud,  or  any  incumbrance  upon  it.     Ibid.  401. 

10.  How  to  remove  an  incumbrance  upon  land,  when  the  administrator 
has  obtained  an  order  of  sale.  If  it  is  desirable  for  the  administrator  to 
expose  the  lands  of  his  intestate,  which  are  incumbered  by  mortgage,  to 
sale  for  the  payment  of  debts,  the  course  to  pursue  is  for  the  administrator 
to  obtain  an  order  to  sell  it,  and  to  prevent  the  anticipated  sacrifice,  the 
heir  may  enjoin  the  sale  until  he  can  make  an  effort  to  set  aside  the  mort- 
gage.    Ibid.  401. 

Administrator's  sale  of  land. 

11.  Notice  of  the  application — its  requisites.  An  administrator  ga^  e 
notice  that  he  would  present  a  petition  "  at  the  next  term  of  the  Shelby 
Circuit  Court,  to  be  holden  at  the  court-house  in  Shelbyville,  on,"  etc.,  and 
the  notice  was  published  in  a  newspaper  in  Shelby  county.  Upon  an  ob 
jection  that  the  notice  did  not  specify  in  what  county  or  State  the  couit 
was  to  be  held  at  which  application  was  to  be  made,  it  was  held  sufficient. 
Moore  et  ux.  v.  Neil  et  al.  256. 

12.  Recital  in  decree  cures  defective  certificate  of  publication.  A  defect 
in  a  certificate  of  publication  of  such  notice,  in  not  stating  the  first  and 
last  days  of  the  publication,  is  cured  by  a  recital  in  the  decree  that  "  it 
appearing  to  the  court  that  notice  according  to  law  was  given  of  the 
pendency  of  this  cause."    Ibid.  256. 

13     The  presumption  arises  from  such  a  recital  that  the  court  received 
other  evidence  than  the  certificate  of  the  date  of  the  publication.    Ibid.  256 
40 — 39th  III. 
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ADMINISTRATION  OF  ESTATES. 
Administrator's  sale  of  land.    Continued. 

14.  Report  of  the  sale.  It  is  not  essential  to  the  validity  of  an  adminis- 
trator's sale  of  land,  that  he  should  make  a  report  thereof  to  the  court. 
Moore  et  ux.  v.  Neil  et  al.  256. 

15.  Whether  affected  by  irregularities  in  granting  letters  of  administra- 
tion. In  an  action  of  ejectment,  an  administrator's  deed  made  under  a 
decree  of  court,  cannot  be  excluded  as  evidence  because  the  probate  court 
had  erred  in  granting  him  letters.     Wright  v.  Wallbaum  et  al.  555 

Administrator  purchasing  at  his  own  sale. 

16.  Effect  thereof,  in  equity  and  at  law.  In  equity,  the  simple  fact  that 
an  assignee,  trustee,  commissioner,  executor  or  administrator  becomes  a 
purchaser  at  his  own  sale,  will  render  the  sale  invalid,  and  it  will  be  set 
aside  by  the  court.    Lockwood  v.  Mills  et  al.  602. 

17.  But  at  law  a  different  rule  prevails.  In  that  forum,  in  order  to 
invalidate  the  sale,  it  must  not  only  appear  that  the  party  acting  in  a 
fiduciary  character  purchased  at  his  own  sale,  but  it  must  also  appear  that 
the  sale  was  accompanied  with  fraud.     Ibid.  602. 

Irregularity  in  granting  letters. 

18.  When  and  how  availing.  Although  the  probate  court  may  fail  to 
observe  the  requirements  of  the  law  in  granting  letters  of  administration, 
yet,  having  jurisdiction  of  the  subject  and  of  the  person,  and  being 
thereby  fully  empowered  to  act  by  refusing  or  granting  such  letters,  a 
person  so  appointed  becomes  the  administrator  de  facto,  and  the  regularity 
of  his  appointment  cannot  be  questioned  in  a  collateral  proceeding. 
Wight  v.  Wallbaum  et  al.  554. 

19.  Whether  the  act  of  granting  letters  of  administration  be  a  judicial 
or  a  ministerial  act,  the  whole  tenor  of  the  legislation  of  this  State  shows 
that  it  was  never  designed  in  a  proper  case  for  the  grant  of  letters,  that 
any  mistake  as  to  their  character  should  be  held  to  render  them  and  all 
acts  performed  by  the  executor  or  administrator,  void.  It  must  have  been 
intended  in  such  cases  that  the  letters  should  be  good,  and  the  acts  valid 
until  they  should  be  revoked.     Ibid.  555. 

20.  Hence,  where  an  administrator  with  the  will  annexed  had  been 
appointed,  whether  the  will  was  properly  proved  or  not,  could  not  affect 
the  validity  of  the  letters  or  of  a  sale  of  the  property  made  by  the  admin- 
istrator.    Ibid.  555. 

In  case  of  death  of  one  partner. 
Of  the  relative  rights  and  duties  of  administrator  of  deceased  partner  and 
the  survivor.     See  PARTNERSHIP,  8  to  14. 

Judgment  for  costs. 

Against  an  administrator.    See  COSTS,  1. 

When  rent  goes  to  the  administrator.    See  RENT,  4. 
Purchasers  at  administrator's  sales—how  far  protected.    See  PURGHAS. 
ERS,  4  to  8. 
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ADMISSIONS. 
Admissions  in  an  answer  in  chancery. 

When  and  how  relieved  against.    See  CHANCERY,  12  to  17. 
Admissions,  as  matter  op  evidence.    See  EVIDENCE,  25. 

AFFIDAVIT. 
Affidavit  in  replevin. 
Its  requisites.    See  REPLEVIN,  1,  2. 

AGENCY. 
What  constitutes  an  agent. 

1.  One  of  two  tenants  in  common  of  land  purchased  his  co-tenant's 

interest  therein.  There  were  mechanics'  liens  upon  the  premises,  which 
were  to  be  paid  off  by  the  purchasing  tenant,  by  allowing  a  sale  to  take 
place  under  the  anticipated  decree  and  having  him  become  the  purchaser, 
and  he  was  to  be  allowed,  as  a  credit  on  the  purchase-money,  one-half  of 
the  full  amount  of  those  debts :  Held,  that  this  agreement  constituted 
the  purchaser  the  agent  of  his  vendor  in  respect  to  the  payment  of  those 
liens.  Phelps  v.  Reeder  et  al.  172. 
Agent  cannot  profit  in  the  matter  of  his  agency. 

2.  And,  by  reason  of  the  relation  existing  between  the  parties,  of  prin- 
cipal and  agent,  the  latter  could  not  speculate  in  regard  to  the  discharge 
of  the  liens,  at  the  expense  of  the  former.    Ibid.  172. 

3.  So  that  whatever  abatement  of  the  liens  the  agent  may  have  pro- 
cured, he  would  be  required  to  allow  it  to  his  principal.     Ibid.  172. 

Of  the  want  of  authority  to  contract. 
Effect  thereof  upon  the  rights  of  the  person  who  made  the  contract  icithow 
authority.    See  DELIVERY,  9. 
Corporation  acting  by  agent.    See  CORPORATION,  1, 2. 

ALLEGATIONS  AND  DECREE. 
Must  correspond.    See  DECREE,  1. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE,  1  to  6. 

AMENDMENTS. 
Amendment  of  appeal  bonds. 

1.  On  appeals  from  justices.  Under  the  second  section  of  the  act  of  9th 
of  February,  1853,  concerning  appeals  from  justices  of  the  peace  to  the 
Circuit  Court,  the  party  appealing  has  the  right  to  amend  his  appeal  bond, 
if  it  be  found  defective,  and  it  is  error  to  deny  such  right  of  amendment, 
and  to  dismiss  the  appeal  for  want  of  a  sufficient  bond.  Weist  v.  The  Peo 
pie,  507. 

2.  This  right  of  amendment  extends  to  appeals  from  judgments  of  jus 
tices  for  a  fine  or  penalty,  and  embraces  the  case  of  a  prosecution  undei 
the  act  of  1861,  for  selling  spirituous  or  malt  liquors  within  one  mile  of 
Shurtliff  college.    Ibid.  507. 
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AMENDMENTS.     Continued. 
Of  affidavit  in  replevin. 

WJien  not  allowable — is  discretionary.    See  REPLEVIN,  3. 
Of  the  description  of  parties. 
In  a  suit  by  a  town — superfluous  words  may  be  stricken  out.    See  PLEAT  * 
ING,  6. 

APPEAL  BOND. 
Amendment  thereof.    See  AMENDMENTS,  1,  2. 
In  forcible  entry  and  detainer. 
Its  requisites — and,  herein,  of  the  effect  of  conditions  not  required  by  statute 
See  FORCIBLE  ENTRY  AND  DETAINER,  10, 11, 12. 
In  forcible  detainer. 
May  cover  accruing  rents.    See  FORCIBLE  ENTRY  AND  DETAINER,  ia 

APPEARANCE. 
Defective  writ  of  garnishment. 

Waiver  by  appearance.    See  GARNISHMENT,  1. 

ARREST  OF  JUDGMENT. 
Returning  indictment  into  open  court. 

Where  the  record  fails  to  show  it.    See  CRIMINAL  LAW,  0. 
Defective  verdict  in  larceny.    See  VERDICT,  5. 

ASSAULT  AND  BATTERY. 
Of  the  law  of  self-defense.    See  SELF-DEFENSE 

ASSIGNMENT,  ASSIGNOR,  ASSIGNEE. 
Assignee  with  notice. 

1.  Subject  to  what  defenses.  Where  a  party  receives  the  assignment  of 
a  note  before  maturity,  with  notice  of  the  maker's  rights  in  respect  thereto, 
he  will  hold  the  note  subject  to  whatever  rights  of  set-off  existed  as  against 
the  payee.    Packwood  v.  Oridley,  388. 

2.  What  constitutes  notice  to  assignee.    See  NOTICE,  2,  3,  4. 
Measure  of  damages. 

3.  As  between  assignor  and  assignee.  See  MEASURE  OF  DAMAGES, 
1,2. 

Rights  of  assignee,  generally. 

4.  Assignee  of  an  order  for  county  bands  which  were  delivered  upon 
condition — how  far  the  assigi^ee  is  bound  by  the  condition.  See  DELIV- 
ERY, 12. 

ASSUMPSIT. 
For  money  had  and  received. 

When  the  action  will  lie.    See  ACTION,  1,  2, 8. 

ATTORNEY  AT  LAW. 
Evidence  of  his  authority. 

What  is  sufficient.  In  an  action  of  ejectment,  in  answer  to  a  rule  upon 
the  attorney  who  brought  the  suit  to  produce  his  authority  for  so  doing, 
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ATTORNEY  AT  LAW.    Evidence  of  his  authority.     Continued. 

he  exhibited  a  power  of  attorney  purporting  to  be  signed  by  four  out  of 
the  five  plaintiffs.  It  appearing  that  the  four  had  acted  formally,  and  the 
other  consented,  although  irregularly,  the  authority  was  sufficiently  shown, 
Lockwood  v.  Mills  et  al.  602. 

BAILEE. 
May  sue  for  injury  to  property. 
In  his  own  name.    See  PARTIES,  2. 

BANKS. 
Taxation  of  national  banks. 
By  the  State.    See  TAXES  AND  TAX  TITLES,  3  to  a 

BILL  OF  EXCEPTIONS. 
Its  requisites. 

Should  purport  to  contain  all  the  evidence — presumption.  Where  a  bill 
of  exceptions  does  not  purport  to  contain  all  the  evidence,  the  verdict 
below  will  not  be  disturbed,  but  it  will  be  presumed  there  was  sufficient 
evidence  to  support  it.  Peoria,  Pekin  and  Jacksonville  Railroad  Co.  v. 
Mclntire,  298  ;  Illinois  Central  Railroad  Co.  v.  Garish,  370. 
Exceptions— when  necessary.    See  PRACTICE,  6,  7. 

BOARD  OF  EDUCATION.    See  NORMAL  UNIVERSITY. 

BONDS. 
Bond  for  costs. 

Want  of  bond  for  costs — within  what  time  objection  must  be  taken.    See 
PRACTICE,  9. 
Appeal  bond,  in  forcible  entry  and  detainer. 

Its  requisites.    See  FORCIBLE  ENTRY  AND  DETAINER,  10, 13. 
Statutory  bonds — conditions  not  required  by  statute. 

Effect  of  such  conditions.    See  FORCIBLE  ENTRY  AND  DETAINER, 
11, 12. 

BURDEN  OF  PROOF.    See  EVIDENCE,  22,  23. 

CARRIERS. 

CARRIERS — WAREHOUSEMEN. 

1.  In  which  character  a  railroad  company  liable.  The  technical  liability 
of  a  common  carrier  does  not  attach  until  the  delivery  to  him  of  the  prop 
erty  is  complete.  St.  Louis,  Alton  and  Terre  Haute  Railroad  Co.  v.  Mont- 
gomery, 335. 

2.  If,  for  example,  the  same  person  is  common  carrier  and  warehouse- 
man, and  he  receives  goods  to  be  forwarded  when  he  has  orders  from  the 
owner,  his  liability  in  the  mean  time  is  that  of  a  warehouseman  and  not 
that  of  a  common  carrier.    Ibid.  335. 
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CARRIERS.    Carriers — warehousemen.     Continued. 

3.  So  where  A  delivered  to  a  railroad  company,  for  transportation,  a 
quantity  of  hay,  which  was  placed  on  platform  cars  ;  the  next  day,  when 
the  company  was  about  to  send  it  forward,  A  requested  that  it  should  not 
be  taken  away  until  he  could  first  see  the  party  to  whom  it  was  sold, 
which  request  was  complied  with,  and  the  next  day  the  hay  was  ignited 
by  sparks  from  a  passing  locomotive,  and  a  portion  of  it  burned.  In  an 
action  by  A  against  the  company  for  the  value  of  the  hay  thus  burned, 
held,  that,  from  the  moment  A  requested  the  hay  to  be  detained,  the  lia- 
bility of  the  company  was  that  of  a  warehouseman  only.  St.  Louis,  Alton 
and  Terre  Haute  Railroad  Co.  v.  Montgomery,  335. 

Degree  op  care  required. 

4.  Of  carriers  and  warehousemen  respectively.  A  common  carrier  is 
liable  for  all  losses  not  arising  from  the  "  act  of  God  "  or  the  public  enemy. 
Ibid.  335. 

5.  A  warehouseman  must  exercise  reasonable  care,  but  he  is  not  an 
insurer  against  all  losses  except  those  arising  from  the  "  act  of  God  "  and 
the  public  enemy ;  he  is  only  liable  for  losses  which  might  have  been 
guarded  against  by  the  exercise,  on  his  part,  of  ordinary  care  and  diligenca 
Ibid.  335. 

Express  companies. 

Their  liability  under  a  "  C.  O.  D."    See  EXPRESS  COMPANIES,  1  to  6. 

CAVEAT  EMPTOR. 
On  sales  op  personal  property. 

When  the  rule  applies.     See  WARRANTY,  3. 
As  applied  to  administrator's  sales.    See  PURCHASERS,  8. 

CERTIFICATE  OP  CONFORMITY.    See  CONVEYANCES,  17, 18. 

CHANCERY. 
Jurisdiction. 

1.  Over  the  estates  of  infants.  A  court  of  equity  has  plenary  jurisdiction 
over  the  persons  and  estates  of  infants,  and  will,  in  the  exercise  of  that 
jurisdiction,  cause  to  be  done  whatever  may  be  necessary  to  preserve  their 
estate.    Lynch  et  al.  v.  Rotan  et  al.  14. 

2.  In  suit  against  sureties  of  a  guardian.  So  in  a  suit  by  parties  against 
the  sureties  of  their  guardian,  who  has  died,  for  a  discovery  and  an  account 
of  moneys  which  came  to  the  hands  of  the  guardian,  belonging  to  the 
wards,  where  the  charge  is  of  maladministration  of  the  estate  of  the  com- 
plainants while  infants,  a  court  of  equity  has  jurisdiction  to  inquire  into  it 
and  correct  the  errors,  the  more  especially,  when  it  is  alleged  the  proceed- 
ings by  the  guardian  were  in  fraud  of  the  rights  of  his  wards.     Ibid.  14. 

3.  Where  there  is  a  remedy  at  law.  Where  no  conveyance  has  been 
made  to  a  purchaser  at  an  administrator's  sale,  it  is  not  necessary  to  resort 
to  a  bill  in  chancery  to  set  aside  the  sale  for  any  alleged  defects  in  the 
proceedings ;  the  action  of  ejectment  will  furnish  an  ample  remedy. 
Moore  et  ux.  v.  Neil  et  al.  256. 
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CHANCERY.    Jurisdiction.     Continued. 

4l.  Where  there  is  a  defense  at  law.  Where  a  party  has  a  defense  which 
is  available  at  law,  and  has  had  an  opportunity  to  insist  upon  his  rights 
in  a  court  of  law,  and  in  a  suit  directly  involving  them,  and  has  failed  to 
do  so,  he  is  barred  by  his  own  laches  from  asking  the  question  to  be 
re-opened  on  the  chancery  side  of  the  court.    Packwood  v.  Gridley,  388. 

5.  In  what  manner  and  at  what  time  to  assert  the  want  of  jurisdiction.  The 
objection  to  the  jurisdiction  of  a  court  of  chancery,  that  the  party  has  his 
remedy  at  law,  may  be  made  availing,  even  though  it  is  first  made  on  the 
hearing,  where  it  appears  that  he  has  had  an  opportunity  to  insist  upon 
his  rights  in  a  court  of  law,  and  in  a  suit  directly  involving  them,  and  has 
neglected  to  do  so.    Ibid.  388. 

6.  When  extended  to  matters  usually  only  cognizable  at  law,  as  an  incident  to 
the  principal  matter.  In  a  suit  in  chancery  brought  to  set  aside  a  convey- 
ance alleged  to  have  been  made  in  fraud  of  the  rights  of  the  complainant, 
if  the  bill  be  properly  framed,  an  account  may  be  taken  of  the  rents  and 
profits  of  the  land  which  accrued  under  the  occupancy  of  the  grantee,  or 
those  claiming  under  him,  and  a  decree  rendered  therefor,  and  thus  adjust 
all  the  rights  of  the  parties  in  that  suit,  arising  out  of  the  subject-matter 
of  the  litigation.    Hadley  v.  Monism,  392. 

7.  But  if  the  bill  in  such  case  should  not  be  so  framed  as  to  admit  of 
an  account  being  taken  of  the  rents  and  profits,  the  complainant  would  be 
estopped  from  afterward  invoking  the  aid  of  a  court  of  chancery  for  that 
purpose,  as  that  court  has  no  original  jurisdiction  to  state  an  account  for 
rents  and  profits  accruing  under  such  circumstances.     Ibid.  392. 

8.  In  suit  between  partnership  firms,  where  one  person  is  a  member  of  both. 
Where  the  same  person  is  a  member  of  two  partnership  firms,  one  firm 
cannot  sue  the  other  at  law,  because  a  party  cannot  be  both  plaintiff  and 
defendant  in  the  same  suit — he  cannot  sue  himself ;  and  in  an  action  at 
law  between  partnership  firms,  the  right  of  recovery  and  the  liability 
both  being  joint,  the  recovery  must  be  by  all  the  plaintiffs  and  against  all 
the  defendants.     Haven  &  White  v.  Wakefield  et  al.  509. 

9.  In  such  case,  although  the  subject-matter  of  the  controversy  is 
properly  cognizable  in  a  court  of  law,  as  for  rents  accrued  under  a  lease 
by  one  firm  to  the  other,  to  prevent  a  failure  of  justice  equity  will  take 
jurisdiction  and  afford  an  adequate  remedy.    Ibid.  509. 

10.  Swamp  lands  —  trusts.  Where  a  purchaser  of  swamp  lands  from  a 
county,  seeks  to  recover  back  the  purchase-money  paid  therefor,  upon  the 
ground  that  a  trust  was  devolved  upon  the  county,  under  the  several  laws 
on  that  subject,  requiring  the  application  of  the  proceeds  of  the  sales  of 
swamp  lands  to  their  drainage,  and  that  the  money  has  been  diverted  to 
other  purposes,  the  remedy,  if  any  exists,  is  in  chancery  and  not  at  law. 
Board  of  Supervisors  v.  Thompson,  566. 

Pleadings  —  form  of  the  bill. 

11.  Formal  prayer  for  parties  defendant — not  essential.  By  our  practice  ii 
chancery,  prayer  for  process  against  a  person,  and  service  of  process  upoi 
him,  give  the  court  jurisdiction  of  that  person,  whether  or  not  there  be  «< 
formal  prayer  that  he  be  made  a  defendant.     Tourville  et  ux.  v.  Pierson,  446. 
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CHANCERY.     Continued. 
Admissions  in  an  answer. 

12.  How  relieved  against — of  a  further  answer.  Where  an  answer  is  not 
under  oath,  and  a  further  answer  is  necessary  to  present  a  defendant's 
case,  it  is  always  allowed  upon  application  made  in  apt  time,  so  that  the 
complainant  is  not  surprised  or  delayed  in  the  progress  of  the  cause,  nor 
injustice  is  done  him  thereby.     Maker  v.  Bull,  Admx.,  531. 

13.  If  an  admission  has  been  made  in  an  answer  improvidently  and  by 
mistake,  the  court  will  relieve  the  party  making  it  from  its  effect  by  an 
order  directing  so  much  of  the  answer  as  contains  the  admission  to  be 
treated  as  no  part  of  the  record.  But  a  mere  retraction  of  such  admission, 
in  a  supplemental  answer,  will  not  avail  to  relieve  the  party  from  its 
effect.     Ibid.  531. 

14.  Nor  will  the  court  relieve  the  party  in  the  mode  indicated,  unless 
it  is  satisfied  by  affidavit  that  the  admission  was  made  under  a  misappre- 
hension or  by  mistake.     Ibid.  531. 

15.  But,  while  courts  exercise  a  liberal  discretion  in  relieving  from  the 
effect  of  admissions  in  answers  not  under  oath,  where  an  answer  is  under 
oath  great  caution  is  observed.    Ibid.  531. 

16.  If  the  relief  sought  is  from  an  admission  of  law,  it  may  be  sufficient 
to  show  that  the  party  was  erroneously  advised  by  his  solicitor  in  that 
regard.    Ibid.  531. 

17.  But,  where  the  relief  sought  is  from  an  admission  of  fact,  it  should 
be  shown  that  the  answer  was  drawn  with  care  and  attention,  stating, 
upon  information  and  belief,  such  facts  as  were  not  within  the  defendant's 
own  knowledge.  It  should  also  be  shown  that  the  fact  misstated  was  not 
one  within  the  defendant's  own  knowledge,  and  that  he  was  erroneously 
informed  in  regard  to  it,  and  made  oath  to  the  answer,  honestly  believing 
such  erroneous  information.     Ibid.  531. 

Cross-bill. 

18.  When  necessary.  Affirmative  relief  cannot  be  granted  to  a  defendant 
in  chancery,  except  upon  a  cross-bill  filed  for  that  purpose.  Where  the 
defendant  simply  files  his  answer,  upon  a  dismissal  of  the  original  bill  no 
further  decree  can  be  entered  except  for  the  costs.     Stone  v.  Smoot,  409. 

19.  So  where  a  party  exhibited  his  bill  in  chancery  to  enjoin  the  prose- 
cution of  an  action  of  ejectment  which  had  been  commenced  against  him, 
and  the  defendant  only  answered  the  bill,  without  filing  a  cross-bill,  it  was 
held  to  be  error,  on  dismissing  the  original  bill,  to  decree  that  the  com- 
plainant should  surrender  the  premises  to  the  defendant,  for  the  reason, 
among  others,  that  such  specific  relief  could  not  be  granted  to  the 
defendant,  except  upon  cross-bill.     Ibid.  409. 

20.  In  a  suit  to  enforce  a  claim  of  dower  in  lands  against  one  holding 
the  legal  title,  the  defendant  cannot  obtain  affirmative  relief  upon  an  equit- 
able lien  on  the  premises,  except  upon  a  cross-bill.  Atkin  et  al.  v.  Mer- 
uit, 63. 

Interlocutory  decree. 

21.  What  constitutes,  and  its  effect.  Where  a  court,  pending  a  suit  involv- 
ing the  question  as  to  the  purpose  for  which  certain  bonds  shall  be  applied. 
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orders  the  bonds  to  be  brought  into  court  and  to  be  placed  in  the  hands  of 
a  designated  person,  to  await  the  further  order  of  the  court,  and  that  the 
several  claimants  interplead,  such  order  is  not  to  be  regarded  as  a  final 
decree  settling  the  rights  of  any  of  the  parties,  but  simply  as  an  interloc 
utory  order  determining  nothing.  Tlwmas  et  al.  v.  The  County  of  Morgan, 
496. 
Bill  to  redeem. 

22.  By  a  purchaser  under  execution  upon  a  redemption  by  a  judgment  creditor — 
in  seeking  to  redeem  from  a  prior  trust-deed — lohether  he  must  also  redeem  from 
a  junior  lien  held  by  the  same  person.  Where  a  purchaser  under  judgment 
and  execution  files  his  bill  in  chancery  to  redeem  from  a  prior  trust-deed, 
he  will  not  be  required  also  to  redeem  from  an  absolute  deed  held  by  the 
same  party  which  was  given  to  secure  other  indebtedness  than  that  secured 
by  the  trust-deed,  the  absolute  deed  not  having  been  recorded  until  after 
the  lien,  under  which  the  execution  purchaser  claims,  attached,  although 
it  was  made  prior  to  that  time.     Blair  et  al.  v.  Ghamblin  et  al.  521. 

23.  Effect  of  an  attempt  to  cancel  the  junior  lien,  also.  Should  such  execu- 
tion purchaser  seek  to  have  the  absolute  deed  canceled,  then,  of  course,  he 
must  pay  all  the  debts  secured  by  it,  before  this  prayer  would  be  granted  ; 
but  in  seeking  only  to  redeem  from  the  trust-deed,  which  was  a  prior  lien, 
he  may  leave  the  junior  lien  in  force,  for  whatever  it  may  be  worth. 
Ibid.  521. 

24.  How  much  the  party  redeeming  must  pay — relief  in  chancery  against 
penalties.  In  the  exercise  of  the  power  of  a  court  of  chancery  to  relieve 
against  penalties,  each  question  must  depend  upon  its  own  equities.  The 
cases  in  which  such  relief  has  been  granted,  have  generally  arisen  under 
contracts  in  which  the  performance  of  some  collateral  act,  like  the  convey- 
ance of  land,  has  been  sought  to  be  secured  by  an  agreement  that,  in  the 
event  of  non-performance,  a  stipulated  sum  of  money  should  be  paid.  In 
such  cases  relief  will  be  granted  against  an  unreasonable  penalty,  where  a 
full  compensation  can  be  otherwise  given  for  the  non-performance  of  the 
contract.    Ibid.  521. 

25.  In  this  case,  a  purchaser  under  execution  filed  a  bill  to  redeem  from 
a  deed  of  trust,  which  was  an  elder  lien,  and  which  was  given  to  secure  a 
note  drawing  twenty-five  per  cent,  after  maturity,  as  a  penalty  for  delay 
in  payment  after  that  time.  The  holder  of  the  deed  of  trust  had  purchased 
the  note  it  was  given  to  secure,  to  protect  another  lien  which  he  held  on 
the  same  premises,  which  was  prior  in  date  to  the  lien  under  which  the 
execution  purchaser  claimed,  but  a  junior  lien,  by  reason  of  not  being 
recorded  in  proper  time.  The  party  seeking  to  redeem  asked  relief  against 
the  twenty-five  per  cent,  penalty  provided  for  in  the  note  secured  by  the 
deed  of  trust,  being  willing  to  pay  only  ten  per  cent,  in  lieu  thereof,  but 
at  the  same  time  insisted  upon  cutting  off  the  junior  lien,  although  it 
was  of  a  prior  date.  It  was  held  not  to  be  a  case  calling  upon  a  court  of 
equity  to  relieve  against  the  penalty  and  to  require  the  holder  of  the  trust- 
deed  to  accept  less  than  the  amount  due  by  the  terms  of  his  contract.     It 


634  INDEX 


CHANCERY.    Bill  to  redeem.     Continued. 

was  merely  a  contest  between  creditors,  in  which  each  was  at  liberty  to 
stand  on  his  legal  rights.    Blair  et  al  v.  Cliamhlin  et  al.  521. 

26.  Whether  party  redeeming  must  pay  for  improvements  made  on  the  prem 
ises,  and  taxes  paid  thereon.  At  the  time  the  absolute  deed  was  made,  the 
circumstances  were  such  as  would  go  to  show  that  neither  party  expected 
the  debtor  would  redeem  the  land,  and  the  grantee  who  afterward  pur- 
chased in  the  note  secured  by  the  trust-deed,  went  into  possession  and 
made  valuable  improvements,  which  he  was  regarded  as  having  done  in 
good  faith,  under  the  belief  that  he  owned  the  land.  So  it  was  held  that 
the  party  seeking  to  redeem  from  the  deed  of  trust,  claiming  under  the 
intervening  lien,  must  pay  the  value  of  the  permanent  improvements  at 
the  date  of  the  redemption,  made  by  the  holder  of  the  absolute  deed  and 
the  deed  of  trust  prior  to  the  filing  of  the  bill ;  and  also  all  taxes  paid  by 
him,  with  interest  from  the  date  of  payment,  must  be  refunded  to  him. 
Ibid.  521. 

Creditors'  bills. 

27.  In  what  cases  may  be  filed,  when  execution  has  not  issued.  As  a  general 
rule,  there  must  be  a  judgment,  and  an  execution  returned  unsatisfied, 
before  a  creditor's  bill  will  be  entertained  ;  but  there  are  exceptions  to  this 
rule.  In  proceedings  against  insolvent  estates,  an  execution  is  not  essen- 
tial to  give  the  court  jurisdiction,  and  under  our  statute  an  execution  can- 
not issue  against  an  administrator  so  as  to  reach  personal  assets.  In  such 
cases  a  resort  to  equity  may  be  had  without  suing  out  execution.  Steere 
et  al.  v.  Hoagland  et  al.  264. 

28.  Chancery  may  be  resorted  to  in  the  first  instance,  when  the  fund  cannot  be 
reached  at  law.  When  a  fund  cannot  be  reached  at  law,  and  is  only  acces- 
sible to  a  court  of  chancery,  and  the  debtor  is  dead,  creditors  may  resort  to 
equity  in  the  first  instance ;  and  especially  so  when  the  estate  is  insolvent. 
Ibid.  264. 

29.  Will  not  lie  in  State  court,  on  a  judgment  obtained  in  the  federal  court, 
A  judgment  obtained  in  the  United  States  court,  being  the  adjudication 
of  the  court  of  another  jurisdiction,  our  courts  will  not  recognize  such  pro- 
ceedings, as  the  basis  upon  which  to  afford  relief.     Ibid.  264. 

30.  Will  lie  on  justice's  judgment.  A  justice's  judgment  is  a  sufficient 
foundation  for  a  creditor's  bill,  if  the  amount  is  large  enough  to  confer 
jurisdiction  on  the  court.    Ibid.  264. 

Specific  performance. 

31.  When  granted.  A  purchaser  of  land  gave  his  notes  for  the  pur- 
chase-money, and  afterward  redeemed  the  land  from  a  sale  on  foreclosure 
of  a  mortgage  given  by  his  vendor,  and  which  it  was  the  duty  of  the  lat- 
ter to  have  satisfied.  Subsequently,  the  vendor  assigned  the  notes  which 
were  unpaid,  including  the  last  of  the  series,  to  a  party  who  had  notice  of 
all  the  maker's  rights  in  respect  thereto.  The  assignee  obtained  a  judg 
ment  at  law  upon  a  portion  of  the  notes,  the  maker  neglecting  to  inter- 
pose  any  defense  to  them.  On  the  bill  in  chancery  filed  by  the  maker  to 
enjoin  the  judgment  at  law,  and  for  a  specific  performance,  it  was  held* 
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that,  having  neglected  to  insist  upon  his  right  of  set-off,  arising  out  of  his 
redemption  from  the  mortgage  sale,  in  the  suit  at  law,  he  was  barred  from 
setting  it  up  in  equity ;  but  as  to  the  last  note  in  the  series,  that  not  being 
included  in  the  judgment,  the  maker  had  the  right,  upon  offering  to  bring 
into  court  the  amount  due  on  the  judgment,  to  have  that  note  surrendered 
and  canceled,  it  being  paid  by  means  of  the  redemption,  and  to  a  deed  to 
the  premises,  after  paying  the  judgment.    Packwood  v.  Gridley,  388. 

32.  Parties  in  such  proceeding.  In  such  case,  although  the  assignee 
of  the  notes  also  took  a  conveyance  of  the  land  for  the  purchase-money  of 
which  the  notes  were  given,  as  security,  and  therein  agreed  to  comply  with 
the  terms  of  the  bond  given  by  the  prior  vendor  for  a  conveyance  to  his 
vendee,  yet  in  the  suit  in  chancery  for  a  specific  performance,  the  vendor 
should  be  made  a  party.     Ibid.  388. 

33.  Upon  a  parol  exchange  of  lands.  See  STATUTE  OF  FRAUDS, 
1,2,3. 

Bill  for  an  account. 

34.  When  it  will  lie  by  the  administrator  of  a  deceased  partner  against  the 
survivor.     See  PARTNERSHIP,  10,  11, 12,  13. 

Remedy  to  obtain  title. 

35.  Merrell,  having  the  equitable  title  to  a  farm,  the  legal  title  to 
which  was  in  Atkin,  exchanged  the  same  with  Davenport  for  other  real 
estate.  Davenport  did  not  convey  to  Merrell,  but,  without  his  knowledge, 
conveyed  to  Atkin,  and  Atkin  conveyed  the  farm  to  Davenport.  Held,  that 
Merrell  could  compel  Atkin  in  chancery  to  convey  to  him  the  legal  title  to 
the  property  for  which  he  had  exchanged  with  Davenport.  Atkin  et  al.  v. 
Merrell,  63. 

Title  to  lands  op  a  decedent's  estate. 

36.  How  to  remove  a  cloud  upon  the  title,  when  it  becomes  necessary  to  sell  tht 
land  to  pay  debts,  and  by  whom  the  suit  must  be  brought.  See  ADMINISTRA- 
TION OF  ESTATES,  8,  9, 10. 

Relief  against  penalties.    See  this  title,  24. 
Oral  evidence  in  chancery. 

37.  Of  the  right  to  introduce  it  —  and  the  practice  in  respect  thereto.  Under 
the  act  of  February  12,  1849,  parties  have  the  right  to  sustain  every 
material  allegation  of  the  pleadings  by  an  examination  of  witnesses  in 
open  court,  and  no  order  can  be  made  abridging  the  rights  of  parties 
under  it  or  requiring  them  to  waive  or  forego  the  rights  thus  secured  to 
them.     Maher  v.  Bull,  Admx.  531. 

38.  So,  an  order  of  court,  made  during  the  progress  of  a  cause,  that  a 
party  shall  close  his  proofs  by  a  day  named,  can  in  no  wise  affect  the  right 
of  such  party  to  introduce  oral  testimony  on  the  hearing.     Ibid.  531. 

39.  The  proper  practice  is,  to  set  the  cause  for  a  hearing,  and,  if  after- 
ward justice  or  convenience  require  further  delay,  the  hearing  may  be 
postponed  from  time  to  time,  until  the  court,  in  its  discretion,  directs  the 
parties  to  proceed  therein,  having  granted  them  every  reasonable  indul- 
gence to  enable  them  to  procure  their  testimony.     Ibid.  531. 
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40.  Should  it  appear  that  the  oral  testimony  offered  to  be  introduced 
was  only  cumulative  in  its  character,  the  question  of  the  right  to  intro- 
duce it  would  merit  a  different  consideration.     Malier  v.  Bull,  Admx.  531. 

Trial  by  jury — in  chancery. 

41.  When  and  in  what  manner  allowable.  In  chancery  the  submission  of 
an  entire  case  to  a  jury  is  contrary  to  the  practice,  and  should  be  dis- 
couraged, even  when  the  parties  desire  such  a  trial.  Milk  et  ah  v.  Moore, 
584. 

42.  Our  statute  has,  however,  authorized  an  issue  in  chancery  to  be 
tried  by  a  jury,  and  this  it  may  be  convenient  and  highly  proper  to  do; 
but  all  such  issues  should  be  distinct  and  explicit,  presenting,  in  each,  a 
single  question  so  clearly  that  it  could  not  but  be  understood  by  the  jury, 
and  their  verdict  should  be  responsive  to  each.    Ibid.  584. 

43.  But  such  a  trial,  or  a  trial  of  a  feigned  issue  in  a  like  case,  is  not 
merely  by  the  consent  of  the  parties,  but  is  solely  under  the  control  of  the 
chancellor.    Ibid.  584. 

44.  The  chancellor  is  the  sole  judge  of  the  evidence  and  of  its  weight ; 
and  where  he  directs  an  issue  of  fact  to  be  tried  by  a  jury  to  inform  his 
conscience,  he  may  adopt  the  verdict,  or  disregard  it  and  render  a  decree 
against  the  finding,  or  may  grant  a  new  trial,  as  he  may  believe  justice 
demands.    Ibid.  584. 

Preparation  of  decree. 

45.  Duty  of  successful  party.  Where  the  minutes  of  the  judge  afford 
sufficient  data,  it  is  the  duty  of  the  solicitor  of  the  party  in  whose  favor  a 
decree  in  chancery  is  pronounced,  to  write  out  the  decree  in  proper  form, 
and  submit  it  to  the  court  for  its  approval,  and  furnish  it  to  the  clerk  to  be 
entered  of  record.     Stevens  v.  Coffeen  et  al.  148. 

46.  Consequence  of  neglect  therein.  If  such  duty  be  neglected,  the  party 
has  no  right  to  complain  or  to  claim  indulgence  by  reason  of  the  decree 
not  being  entered  at  the  term  it  was  pronounced ;  and  if  the  decree  should 
be  entered  of  record  at  a  subsequent  term,  nunc  pro  tunc,  it  seems  he  would 
be  bound  by  its  terms  the  same  as  though  it  had  been  entered  at  the 
proper  time,  although  by  lapse  of  time  some  of  his  rights  may  thereby  be 
cut  off.    Ibid.  148. 

Judge's  minutes. 

47.  As  a  sufficient  data  on  which  to  prepare  a  decree.  On  a  bill  to  redeem 
from  a  deed  absolute  on  its  face,  but  alleged  to  be  simply  a  mortgage,  a 
decree  in  favor  of  the  complainant  should  find  the  precise  amount  due  to 
the  defendant ;  and  where  the  minutes  of  the  judge  omit  to  specify  that 
amount,  they  do  not  afford  sufficient  data  to  enable  the  complainant's  solic- 
itor to  draw  up  the  decree.     Stevens  v.  Coffeen  et  al.  148. 

Time  for  payment  of  money. 

48.  On  decree  to  redeem — entering  decree  nunc  pro  tunc.  On  a  bill  to  redeem 
from  a  mortgage,  the  court  pronounced  a  decree  in  favor  of  the  redemp- 
tion, and  directed  the  amount  due  to  defendant,  without  specifying  what 
that  amount  was,  to  be  paid  by  the  first  day  of  the  next  term ;  this  decree, 
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however,  was  not  entered  of  record  at  the  term  it  was  pronounced,  but  was 
only  entered  in  the  minutes  of  the  judge.  At  the  next  term  a  decree  to 
the  same  effect,  but  finding  the  amount  due,  was  entered  of  record  nunc  pro 
tunc;  and,  at  the  same  time,  the  court,  finding  the  fact  that  the  money  had 
not  been  paid  within  the  time  prescribed  in  the  decree  as  pronounced  at 
the  former  term,  dismissed  the  bill.  This  was  error.  The  minutes  of  the 
judge  at  the  first  term  being  insufficient  data  from  which  to  enter  the 
decree  at  that  term,  on  entering  the  decree  at  the  next  term  some  short 
time  should  have  been  given  the  complainant  within  which  to  pay  the 
money.  Stevens  v.  Coffeen  et  al.  148. 
Of  the  master's  report. 

49.  On  statement  of  accounts  —  when  incorrect,  should  be  referred  back 
Where  the  master  in  chancery,  to  whom  a  case  has  been  referred  to  state 
an  account  between  partners  on  evidence  in  the  record,  states  it  incorrectly 
as  evidence  in  the  record  shows,  it  should  be  referred  back  to  him  for  cor- 
rection, and  opportunity  afforded  to  the  parties  to  introduce  other  evidence. 
Laswell  v.  Bobbins,  209. 

50.  Report  of  master  will  not  support  a  decree  where  he  mistakes  the  evidence. 
Where  a  case  had  been  referred  to  the  master  to  state  a  partnership  account 
on  the  evidence  then  taken  and  appearing  in  the  record,  it  being  evidence 
proper  for  that  purpose,  and  the  master  allowed  several  items  against  the 
same  party  a  second  time,  a  decree  founded  on  such  a  report  will  be 
reversed,  and  the  order  of  reference  so  modified  as  to  permit  both  parties 
to  be  heard  with  any  legitimate  proof  which  they  may  produce  before  the 
master.    Ibid.  209. 

New  parties  after  decree. 

51.  Must  impeach  the  decree,  or  they  will  be  bound  thereby.  A  decree  charg- 
ing lands  with  the  debts  of  a  testator  is  void  as  to  a  posthumous  heir  of 
the  devisee,  who  was  born  after  the  decree  was  rendered,  he  not  being  a 
party  to  the  proceeding ;  but  where,  in  such  case,  a  bill  of  revivor  was 
filed  and  the  new  heir  was  made  a  party  thereto  and  did  not  impeach  the 
former  decree,  it  was  held  to  be  a  charge  upon  the  property  inherited  by 
him  as  heir  of  the  devisee,  and  to  be  binding  upon  him  so  far  as  it  fixed 
and  adjusted  the  indebtedness  of  the  testator  who  devised  the  property  to 
his  father.     McGonnel  et  al.  v.  Smith,  Admr.,  et  al.  279. 

Parties  in  chancery.    See  PARTIES,  11, 12, 16, 17. 
Want  of  proper  parties. 

When  the  objection  may  be  taken.     See  PRACTICE,  10, 11. 

CHECK  OR  DOLLAR  MARK. 
On  a  promissory  note. 

Of  its  use.    See  PROMISSOR  Y  NOTE,  2,  3. 

CIRCUIT  COURT. 
The  judge  must  himself  be  present. 

1.  The  presence  of  the  judge  is  indispensable  to  the  validity  of  the  pro- 
ceedings of  a  Circuit  Court,  and  he  cannot  authorize  any  ministerial  officer! 
of  the  court  to  exercise  judicial  powers.      Wight  v.  Wallbaum  et  al.  555. 
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Adjournment  of  Court. 

2.  Must  be  by  the  judge.  Hence,  where  a  Circuit  Court  met  on  the  first 
day  of  a  regular  term,  was  duly  opened  and  adjourned  by  the  judge  to 
the  next  day,  and  the  judge  then  left,  directing  the  sheriff  and  clerk 
to  meet  and  open  and  adjourn  court  from  day  to  day,  which  they  did  foi 
one  week,  and  then  an  order  was  entered  declaring  court  adjourned  until 
the  next  regular  term,  the  court  stood  adjourned  after  the  first  day  for 
want  of  a  judge.  Wight  v.  Wallbaum  et  al.  555. 
May  adjourn  to  a  specified  day. 

8.  In  such  a  case,  the  judge  who  opened  court  might  have  adjourned  it 
to  a  specified  day,  had  the  business  of  the  court  required  it,  and  business 
might  have  been  regularly  resumed  at  that  time  ;  but  the  judge  had  no 
power  to  authorize  the  ministerial  officers  of  the  court  to  exercise  judicial 
powers,  even  in  opening  and  adjourning  court.    Ibid.  555. 

CLERK  OF  COURT. 
Not  a  receiver  of  the  court. 
Except  by  its  order.    See  COURT  FUND,  2. 

"C.O.  D." 

Liability  of  express  companies.    See  EXPRESS  COMPANIES,  1  to  6. 

COLOR  OF  TITLE. 
Of  the  good  faith  required. 

1.  Presumption.  A  party  holding  a  certificate  of  purchase  of  land  under 
a  tax  sale,  who  accepts  a  deed  therefor  before  the  two  years  allowed  for 
redemption  expire,  knows  that  he  is  not  entitled  to  it,  and  cannot  be  con- 
sidered as  acquiring  the  color  of  title  which  such  deed,  if  he  was  entitled 
to  it,  would  give  him,  in  good  faith,  within  the  meaning  of  the  first  or 
second  section  of  the  act  of  1839.     Bowman  v.  Wettig,  416. 

2.  When  a  deed  on  its  face  discloses  the  fact  that  it  is  illegal — that  it 
is  executed  in  defiance  of  the  law,  the  law  will  presume  bad  faith,  while 
the  presumption  will  be  in  favor  of  good  faith  until  rebutted,  when  the 
deed  is  not  prohibited  by  law,  and  purports  to  convey  title.     Ibid.  416. 

3.  But  a  purchaser  from  the  grantee  in  a  tax  deed,  which  was  executed 
before  the  expiration  of  two  years  from  the  sale,  would  not  be  held  to 
notice  of  the  illegality  appearing  on  its  face.     Ibid.  416. 

4.  Nor,  if  a  tax  deed  is  executed  after  the  expiration  of  the  time  of 
redemption,  would  it  be  vitiated  as  color  of  title  by  defects  in  the  proceed- 
ings which  would  vitiate  it  as  paramount  title.     Ibid.  416. 

COLLATERAL  PROCEEDING. 
What  constitutes. 

Where  bill  in  chancery  is  filed  to  set  aside  an  administrator's  sale,  tht 
proceedings  should  not,  perhaps,  be  regarded  as  collateral  to  the  former 
suit  so  far  as  it  relates  to  the  parties  to  that  suit,  but  as  to  purchasers, 
whose  title  derived  from  the  sale  is  sought  to  be  divested,  it  is  as  purely 
collateral  as  an  action  of  ejectment.     Moore  et  ux.  v.  Neil  et  al  256. 
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COLLECTOR. 
Of  his  report. 

Its  form  and  requisites.     See  TAXES  AND  TAX  TITLES,  12,  13. 

CONDITIONS. 
Conditions  in  statutory  bonds. 

Not  required  by  statute— effect  of  such  conditions.     See  FORCIBLE  ENTRY 
AND  DETAINER,  11, 12. 
Dependent  and  independent  conditions. 

On  the  sale  of  land.     See  CONTRACTS,  12,  13,  14,  15. 
Delivery  op  county  bonds  upon  condition. 

What  constitutes  a  qualified  delivery,  and  upon  whom  the  condition  is  binding 
See  DELIVERY,  6  to  13. 
And  generally.    See  CONTRACTS,  10, 11. 

CONFESSIONS.    See  EVIDENCE,  36,  37. 

CONFLICT  OF  LAWS. 
Power  op  taxation. 

As  between  the  federal  and  State  governments,  ana  herein  of  the  power  in  a  State  to 
tax  fed&ral  securities  and  national  bank  stocks.  See  TAXES  AND  TAX 
TITLES,  1  to  8. 

CONFUSION  OF  PROPERTY. 

AS  BETWEEN  PARTNERS. 

Presumptions.     See  PARTNERSHIP,  4. 

CONSIDERATION. 

TO  SUPPORT  A  GUARANTY. 

1.  What  is  sufficient.  The  assignment  of  a  judgment  is  a  sufficient  con- 
sideration to  support  a  guaranty.     Dickerson  v.  Derrickson,  574. 

Want  op  consideration. 

2.  What  constitutes.  A  note  given  for  past  and  not  for  future  forbear- 
ance of  money,  while  it  may,  perhaps,  be  usurious,  would  be  regarded  as 
having  been  given  without  any  consideration.     Carter  v.  Moses,  539. 

Averment  of  consideration.    See  PLEADING,  7. 

Proof  of  consideration.    See  PLEADING  AND  EVIDENCE,  4. 

CONSTITUTIONAL  LAW. 
Act  concerning  private  ways. 

1.  Its  constitutionality.  The  act  of  1861,  authorizing  a  private  way  to  be 
established  over  the  land  of  a  person  against  his  objection,  is  in  violation 
of  the  eighth  section  of  article  thirteen  of  the  Constitution  of  this  State, 
which  declares  that  no  person  shall  be  "  disseized  of  his  freehold "  or 
"  deprived  of  his  property,"  "but  by  the  judgment  of  his  peers  or  the  law 
of  the  land."     Ntsbitt  v.  Trumbo  et  al.  110. 

2.  Power  of  the  legislature.  The  legislature  is  powerless  to  afford  the 
means  by  which  a  private  way  can  be  established  over  another's  lands 
without  his  consent.  His  right  is  supreme,  except  when  such  lands  are 
needed  for  public  use,  and  then  he  must  be  compensated  before  they  can 
betaken.     Ibid.  110.     Mr.  Justice  Lawrkxck,  dissenting. 
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CONTRACTS. 
Construction  op  contracts. 

1.  General  rules.  While  it  is  not  the  province  of  courts  to  interpolate 
new  terms  into  contracts,  against  the  evident  intention  of  the  parties,  with 
the  view  of  making  such  contracts  more  reasonable,  yet,  on  the  other  hand, 
even  a  strained  construction  of  the  language  will  be  adopted  for  the  pur- 
pose of  preventing  obvious  injustice.     Robinson  v.  Stoiu,  Admx.,  et.  al.  568. 

2.  The  intention  of  the  parties,  it  is  true,  must  govern,  but  this  inten- 
tion is  not  to  be  sought  merely  in  the  apparent  meaning  of  the  language 
used,  but  this  language  may  be  enlarged  or  limited  by  reference  to  the 
circumstances  surrounding  the  parties,  and  the  objects  they  evidently  had 
in  view.    Ibid.  568. 

Contracts  construed. 

3.  Where  a  judgment  in  ejectment  by  R.  against  G.  had  been  virtually 
affirmed  by  the  Supreme  Court,  and  no  writ  of  possession  had  issued,  but 
G.  was  still  prosecuting  a  suit  in  chancery  for  the  land  and  to  enjoin  the 
suit  in  ejectment;  and  thereupon  the  parties  agreed  by  order  of  record, 
that  G.  should  retain  the  possession  a  year  and  build  a  certain  fence ;  that 
R.  should  take  no  writ  of  possession  for  a  year,  and  that  the  agreement 
should  not  affect  the  rights  of  either  in  the  chancery  suit ;  if  G.  recovered 
therein  he  was  to  pay  no  rent  for  the  year,  and  was  "  to  surrender  posses- 
sion at  the  end  of  the  year  unless  said  court  of  chancery  in  said  suit,  or  the 
judge  of  said  court  should  otherwise  order:"  Held,  that  R.  was  entitled  to 
a  writ  of  possession  at  the  end  of  the  year  unless  the  court  of  chancery  in 

hat  suit  or  the  judge  of  said  court  should  otherwise  order,  and  that  a  new 
trial  could  not  be  had  by  G.,  under  the  statute,  in  the  ejectment  suit,  or 
any  other  proceedings  at  law.  Held,  also,  that  by  this  agreement  G.  aban- 
doned all  legal  defenses,  and  relied  only  on  his  equitable  rights.  Gillespie 
v.  Bout,  247. 

4.  Where  the  first  party  paid  money  for  land,  and  a  second  party 
agreed  to  be  at  the  expense  of  subdividing  it,  advertising  it,  and  selling 
it,  and  the  receipts  from  sales  were  first  to  pay  the  first  party  his  purchase- 
money,  and  afterward  be  equally  divided,  and  the  second  party  performed 
his  part  of  the  contract,  it  was  held  that  a  clause  in  the  contract,  providing 
for  the  sale  of  the  lots  "  as  soon  as  practicable,  and  thought  proper  by  the 
parties,"  did  not  give  one  party  a  right  to  stop  the  sales  upon  his  arbitrary 
whim,  but  only  in  good  faith,  and  upon  just  and  reasonable  cause.  Robin- 
son v.  Stow,  Admr.,  et  al.  568. 

5.  Furnishing  substitutes  for  the  army.  A  receipt  was  given  to  one  Raney 
for  "  five  hundred  and  twenty-five  dollars,  in  full  for  a  substitute  to  be 
furnished,  and  the  said  substitute  to  be  a  clearance  in  his  stead."  In  an 
action  by  Raney  to  recover  back  the  money,  on  the  ground  that  no  substi- 
tute was  furnished,  it  was  held,  the  contract  implied  that  the  plaintiff  had 
been  drafted,  and  the  undertaking  of  the  party  receiving  the  money  was, 
that  the  substitute  to  be  furnished  should  be  received  and  mustered  into 
the  service  of  the  United  States,  in  the  place  and  stead  of  the  plaintiff. 
Raney  v.  Boyce  et  al.  24. 
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6.  If  the  party  for  whom  the  substitute  was  to  be  furnished  was 
relieved  of  the  draft  by  the  order  of  the  government,  and  not  by  the 
acceptance  of  the  substitute,  then  the  contract  of  the  party  receiving  the 
money  was  not  performed,  and  the  party  paying  it  could  recover  it  back, 
with  interest.     Raney  v.  Boyce  et  al.  24. 

7.  Donation  of  ground  for  a  street,  on  condition.  Conkling  proposed  to 
donate  the  ground  for  the  extension  of  a  certain  street  in  the  city  of 
Springfield,  on  the  condition  that  the  city  would  immediately  proceed  to 
open  said  street,  by  establishing  the  grade  along  the  ground  donated, 
"  and  cutting  down  the  street  to  said  grade,  and  removing  all  the  dirt 
forty-two  feet  on  each  side  of  the  center  of  said  street,  and  depositing  the 
dirt  on  the  low  ground  on  the  land  of  said  Conkling,  on  each  side  of  the 
sewer."  This  proposition  was  accepted  by  the  city.  The  contract  thus 
created  was  construed  to  mean  that  the  city  should  deposit,  on  the  low 
ground  of  Conkling,  not  merely  the  surplus  dirt  which  might  be  exca- 
vated, and  which  might  remain  after  bringing  certain  low  portions  of  the 
street  to  grade,  but  all  the  dirt  which  should  be  excavated  in  opening  the 
street,  excluding  the  use  of  any  portion  of  it  for  any  other  purpose. 
Conkling  v.  The  City  of  Springfield,  98. 

8.  Explanation  of  a  promissory  note  by  means  of  the  check  or  dollar  mark 
on  the  margin.     See  PROMISSORY  NOTE,  2,  3. 

9.  Agreement  to  submit  in  a  pending  suit  the  question  of  damages  for  subse- 
quent injuries.     See  FORMER  RECOVERY,  1,  2. 

Conditions. 

10.  Acceptance  of  a  donation  with  conditions  —  the  conditions  must  be  per- 
formed. Where  a  party  proposes  to  donate  ground  to  a  city,  for  public 
purposes,  upon  certain  conditions,  and  the  city  accepts  the  proposition,  it 
accepts  the  conditions  also,  and  must  comply  with  them.  The  city  cannot 
change  the  terms  of  the  contract,  omitting  some  of  the  conditions,  and 
substituting  others  in  their  stead.     Conkling  v.  The  City  of  Springfield,  98. 

11.  Conditions  not  complied  with  —  rights  of  the  donor.  Where  a  party 
gives  ground  to  a  city  for  a  public  street,  upon  certain  conditions  to  be 
performed  by  the  city,  and  the  city  begins  to  open  the  street,  but  refuses 
to  comply  with  the  conditions,  the  donation  will  not  take  effect,  and  the 
owner  may  resume  possession  of  the  ground  and  re-inclose  it.     Ibid.  98. 

12.  As  to  a  conveyance  of  land  and  payment  of  the  purchase-money — and 
payment  of  taxes.  A  vendor  of  land  covenanted  that  upon  the  express  con- 
dition (being  a  condition  precedeut  and  time  being  of  the  essence  of  said 
condition)  that  the  vendee  would  perform  his  covenants,  he  would  execute 
and  deliver  to  the  latter  a  quitclaim  deed  for  the  land.  The  covenants  of 
the  vendee  were  that  he  would  pay  $143.50  on  the  first  day  of  January, 
1881,  and  the  same  amount  on  the  first  day  of  January,  1862,  for  which 
sums  he  gave  his  two  promissory  notes,  and  that  he  would  pay  all  the 
taxes  on  the  land  from  January,  1859,  the  contract  being  dated  in  June, 
1859.  It  was  held,  the  payment  of  the  last  note  and  the  making  of  the 
deer.,  were  dependent  and  concurrent  acts ;  the  payment  of  the  taxes  was 
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unimportant,  and  a  matter  in  which  the  vendor  had  no  concern,  as  he  was 
to  give  only  a  quitclaim  deed  with  no  covenant  against  liens  for  taxes. 
Headley  v.  Shaw,  354. 

13.  And  in  a  suit  upon  both  notes,  it  was  held  a  good  defense  against 
a  recovery  upon  the  last  note,  that  no  deed  had  been  made  or  tendered ; 
and  it  is  not  essential  to  the  validity  of  such  a  defense  that  the  first  note 
should  have  been  paid.     Ibid.  354. 

14.  The  obligations  to  pay  the  last  note  and  to  make  the  deed,  being 
mutual  and  concurrent,  the  party  who  insists  upon  a  performance  from 
the  other  side  must  show  a  performance  or  an  offer  to  perform  on  his  own 
part.     Ibid.  354. 

15.  A  vendor  of  land  agreed  in  writing  to  make  to  the  vendee  a  title 
thereto  in  four  years  from  the  date  of  the  contract,  or  when  certain  notes 
therein  described  should  have  been  paid.  In  a  suit  upon  one  of  these 
notes,  the  maker  pleaded  that  the  note  sued  on  was  the  last  of  the  series 
given  for  the  purchase-money  of  the  land,  that  all  the  others  had  been 
duly  paid,  and  that  the  plaintiff  had  failed  to  tender  a  deed  before  bring- 
ing suit.     This  was  held  to  be  a  good  plea.     Hunter,  Admr.,  v.  Bilyeu,  367. 

Waiver  of  condition. 

16.  Who  may  waive  a  condition  in  a  contract.     See  DELIVERY,  13. 
Want  of  authority  to  contract. 

17.  Effect  thereof  upon  the  rights  of  the  person  making  the  contract  without 
authority.     See  DELIVERY,  9. 

Lease,  with  privilege  of  purchasing. 

18.  What  constitutes  a  contract  of  that  character.  See  LANDLORD  AND 
TENANT,  5. 

^Vaiver  of  non-performance. 

19.  What  constitutes  —  where  a  lessor  fails  to  complete  a  building  in  proper 
time.     See  same  title,  6. 

Delivery  of  county  bonds  upon  condition. 

20.  What  constitutes  a  qualified  delivery,  and  who  is  bound  by  the  condition. 
See  DELIVERY,  6  to  13. 

Of  the  form  of  an  agreement. 

21.  Delivery  of  county  bonds  upon  condition  —  in  what  form  the  agreement 
may  be  to  give  effect  to  the  condition.     Same  title,  8. 

CONVEYANCES. 

Who  must  prepare  the  deed. 

1.  The  vendor,  or  purchaser.  A  party  contracting  to  execute  and  deliver 
a  deed,  is  bound  to  prepare  the  deed,  if  there  be  no  agreement  that  it  shall 
be  prepared  by  the  other  party.     Headley  v.  Shaiv,  354. 

Description  of  land  in  a  deed. 

2.  Of  the  certainty  required.  A  deed  purported  to  convey  "  the  following 
lots,  tracts  or  parcels  of  land,  lying  and  being  in  the  county  of  St.  Clair 
and  State  of  Illinois,  being  lots  in  blocks  one,  two,"  etc.,  to  "  twenty-nine, 
in  Illinoistown,  also  in  surveys  one  hundred  and  seventeen,"  etc.,  to  "  one 
hundred  and  twenty-seven  of  the  common  fields  of  Cahokia,  in  St.  Claii 
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CONVEYANCES.    Description  of  land  in  a  deed.     Continued. 

county,  State  of  Illinois,  whether  the  same  have  been  laid  off  into  town 
lots,  or  otherwise."  The  description  of  the  property  intended  to  be  con- 
veyed was  sufficiently  certain.  Conveying  "  lots  "  in  certain  blocks,  if 
there  be  more  than  one  to  convey,  would  seem  to  carry  all  the  lots  in  the 
block.  But,  if  this  were  not  so,  there  is  no  uncertainty  in  the  description 
of  the  surveys,  and  the  lots,  being  shown  to  be  within  any  of  the  surveys, 
would  pass  by  the  deed.     Bowman  v.  Wettig,  418. 

3.  Reference  to  other  deeds:  A  description  of  land  in  a  deed  may  be  made 
sufficiently  certain,  if  not  so  of  itself,  by  reference  to  other  deeds  in  which 
it  is  sufficient.     Ibid.  418. 

What  will  pass  by  a  deed. 

4.  Fruit  trees  and  ornamental  shrubbery  in  a  nursery.  While  fruit  trees 
and  ornamental  shrubbery,  grown  upon  premises  leased  for  nursery  pur- 
poses, would  probably  be  held  to  be  personal  property,  as  between  land 
lord  and  tenant,  yet,  as  between  vendor  and  vendee,  such  trees  and  shrub- 
bery are  annexed  to  and  form  a  part  of  the  freehold,  and  would  pass  with 
a  sale  of  the  land.     Smith  v.  Price,  28. 

5.  Whether  rent  will  pass  on  a  conveyance  of  the  land.     See  RENT,  2,  3. 
ACKOWLEDGMENT  OF  DEEDS. 

6.  In  other  States.  The  acknowledgment  of  a  deed  for  land  in  this 
State  was  certified  as  follows :  "  City  and  County  of  New  York,  ss. — I  cer- 
tify that  on  this  12th  day  of  October,  1841,  before  me,  Morris  Franklin,  a 
notary  public  in  and  for  the  State  of  New  York,  duly  commissioned,  etc., 
personally  appeared  Hezekiah  Lyon,  to  me  known  to  be  one  of  the  parties 
described  in,  and  who  executed  the  within  conveyance,  and  duly  executed 
and  acknowledged  the  same  as  his  act  and  deed."  The  certificate  was 
held  to  come  within  the  twentieth  section  of  the  conveyance  act,  and  was 
sufficient.     Lockwood  v.  Mills  el  al.  002. 

7.  When  executed  out  of  this  State  —  under  act  of  1819.  Under  the  act  of 
1819,  the  clerk  of  any  court  of  record  was  authorized  to  take  the  acknowl- 
edgment of  a  deed  for  lands  lying  in  this  State,  he  certifying  the  fact, 
under  his  seal  of  office.     Bowman  v.  Wettig,  416. 

8.  So,  where  a  deed  for  lands  lying  in  this  State  was  acknowledged  in 
May,  1821,  before  the  clerk  of  a  Circuit  Court  in  the  State  of  Missouri,  his 
certificate  in  proper  form,  of  that  fact,  under  his  seal  of  office,  was  held 
sufficient  under  that  act.     Ibid.  416. 

9.  Under  the  acts  of  1822  and  1847.  Under  the  act  of  1822,  if  a  deed  for 
land  in  this  State  is  executed  and  acknowledged  in  another  State  in  con- 
formity to  the  laws  of  the  State  where  made,  it  can  be  recorded,  and  used 
in  evidence  in  the  courts  of  this  State,  and  a  similar  provision  is  found  in 
the  act  of  1847.     Ibid.  416. 

10.  By  a  married  woman  to  convey  her  right  in  fee.  In  the  acknowledg 
ment  of  a  deed  by  a  married  woman,  it  is  sufficient  if  it  appears  the  statute 
has  been  substantially  observed  and  followed  ;  a  mere  literal  compliance  is 
not  demanded  or  expected.     Stuart  et  al.  v.  Button  et  al  91. 

11.  A  certificate  of  acknowledgment  stated  that  the  husband  and  wife 
acknowledged  that  they  "  signed,  sealed  and  delivered  "  the  deed,  and  on 
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her  separate  examination,  the  wife  "  again  acknowledged  that  she  signed 
the  same  freely  and  voluntarily,  of  her  own  accord,  without  the  fear,"  etc., 
"  and  that  she  relinquished  her  right  and  claim  of  dower  to  the  lands 
therein  described,  and  does  not  wish  to  retract."  This  was  held  sufficient 
to  pass  the  fee,  that  being  the  interest  the  wife  owned.  Stuart  et  al.  v. 
Button  et  al.  91. 

12.  It  is  not  essential  to  the  sufficiency  of  such  a  certificate,  that  the 
wife,  on  her  separate  examination,  should  acknowledge  that  she  "  exe- 
cuted "  the  deed ;  by  acknowledging  that  she  "  signed "  the  deed,  she 
admits  her  signature  and  seal,  which  is,  technically,  the  execution  of  the 
deed.     Ibid.  91. 

13.  Nor  is  it  necessary  that  the  certificate  should  state  she  acknowl- 
edged the  deed  as  her  "  act  and  deed,"  in  that  precise  phraseology.  In 
acknowledging  that  she  executed  the  deed,  she  acknowledged  that  she 
executed  it  as  her  act  and  deed,  —  being  a  deed  made  by  her,  it  is,  ipso 
jacto,  her  act  and  deed.     Ibid.  93. 

14.  The  use  of  the  words  in  this  certificate,  "  that  she  relinquished  her 
right  and  claim  of  dower  to  the  lands,"  was  mere  surplusage,  which  could 
not  vitiate,  and  might  be  rejected.  The  wife  had  no  dower  in  the  lands, 
and,  with  the  omission  of  those  words,  the  certificate  would  have  been 
sufficient.     Ibid.  95. 

15.  By  a  married  woman  —  act  of  1853.  Where  a  married  woman  makes 
a  deed  to  property,  the  fee  of  which  is  in  her,  and  the  improvements  thereon 
belong  to  her  husband,  who  joins  in  the  same  deed,  and  before  the  officer 
acknowledges  that  she  executed  the  deed,  this  is  substantially  acknowl- 
edging it  as  her  act  and  deed,  and,  although  only  her  dower  right  was  in 
terms  released,  still  it  is  sufficient  to  pass  the  fee.  Tourville  et  ux.  v.  Pierson, 
447. 

16.  Under  the  law  of  1853,  commonly  called  the  confirmatory  law  (see 
Laws  1853,  p.  89),  which  provides  that  no  informality  or  omission  in  set- 
ting forth  the  particulars  of  the  acknowledgment  shall  make  the  same 
invalid,  where  it  appears,  in  substance,  from  the  certificate,  that  the  parties 
executed  the  deed  voluntarily,  and,  in  case  of  a  married  woman,  that  she 
knew  the  contents  of  the  deed,  and  had  been  examined  separate  from  her 
husband,  an  acknowledgment  like  that  above  mentioned  is  sufficient. 
Ibid.  447. 

17.  Of  the  certificate  of  conformity.  Since  the  act  of  1851,  the  certificate 
of  conformity  required  by  the  sixteenth  section  of  chapter  twenty-four  of 
the  Revised  Statutes  need  not  be  recorded,  nor  is  it  material  at  what  time 
it  was  made.     Bowman  v.  Wettig,  416. 

18.  Where  a  deed  for  land  in  this  State  is  acknowledged  in  another 
State,  the  certificate  of  conformity  must  be  under  the  seal  of  the  court. 
It  is  not  sufficient  that  a  scroll  is  used,  instead  of  a  seal,  the  clerk  making 
the  certificate,  stating  that  the  scroll  is  used  instead  of  the  seal  of  the 
court,  which  had  been  lost.     Skinner  v.  Fulton,  484. 

19.  Proof  of  execution  of  deeds  under  the  twentieth  section  of  the  convey anct 
act.     In  the  certificate  of  a  clerk  of  the  proof  of  the  execution  of  a  deed, 
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under  the  twentieth  section  of  the  conveyance  act,  the  clerk  referred  to  a 
person  as  a  subscribing  witness  to  the  deed,  when  it  appeared  he  was  not 
a  subscribing  witness,  but  was  one  of  the  witnesses  by  whom  the  hand- 
writing of  the  grantors  and  the  subscribing  witnesses  was  proved.  This 
was  regarded  as  a  mere  clerical  error,  which  would  not  vitiate  the  certifi- 
cate, it  being  otherwise  sufficient.     Skinner  v.  Fulton,  484. 

20.  The  sections  referred  to  provide  the  mode  of  certifying  the  proof 
of  the  execution  of  a  deed,  in  a  case  where  the  grantor  and  the  subscribing 
witnesses  are  dead  or  "  cannot  be  had."  In  this  case  a  deed  was  executed 
in  Jefferson  county,  Virginia,  and  the  proof  of  its  execution  taken  in 
Boone  county,  Kentucky,  and  the  certificate  of  the  proof  of  its  execution 
shows  that  the  witnesses  by  whom  the  signatures  of  the  grantor  and  the 
subscribing  witnesses  were  proven,  stated  that  one  of  the  latter  went  to 
Kanawha,  in  Virginia,  about  forty  years  before  the  time  they  were  testify- 
ing, and  had  not  since  been  heard  from.  This  was  sufficient  to  show  that 
such  absent  subscribing  witness  "could  not  be  had."     Ibid.  484. 

21.  It  seems  that  where  a  deed  for  land  in  this  State  was  executed  in 
another  State,  the  proof  of  its  execution  may  be  taken  and  certified  under 
the  twentieth  section  mentioned,  in  a  State  foreign  to  that  in  which  the 
deed  was  executed  and  to  the  State  where  the  land  lies.     Ibid.  484. 

Delivery  op  a  deed. 

22.  What  constitutes  —  to  adult  grantees.  A  mere  formal  delivery  of  a 
deed  is  not  required,  even  between  adults.  It  is  only  necessary  that  the 
grantor  should  part  with  the  control  of  the  deed,  and  do  so  with  a  view 
of  passing  the  title.  The  delivery  may  be  to  the  grantee,  or  to  a  stranger, 
for  his  use,  and  his  acceptance  will  be  presumed,  from  the  fact  that  the 
deed  is  for  his  benefit.     Rivard  et  al.  v.  Walker  et  al.  413. 

23.  As  to  infant  grantees.  As  to  the  delivery  of  a  deed  to  infants,  a 
greater  presumption  is  indulged,  in  their  behalf,  than  as  to  adults,  from 
the  fact  of  their  incapacity  to  manifest  directly  their  acceptance  of  the 
deed.     Ibid.  413. 

24.  A  made  and  executed  a  deed  of  certain  premises  to  his  minor  chil- 
dren, to  prevent  the  same  from  being  squandered  by  his  then  wife,  and  had 
the  same  recorded.  Afterward  the  wife  obtained  a  divorce,  whereupon  A 
filed  a  bill  to  set  aside  the  deed  made  to  the  children,  on  the  ground  that 
there  had  been  no  delivery  to  the  grantees,  and  that  the  motive  for  execut- 
ing the  deed  had  ceased  to  exist.  Held,  that,  it  appearing  from  the  aver- 
ments in  the  bill  that  A  intended  to  part  with  the  title  to  the  land  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  spendthrift  wife,  and  secure 
it  for  the  benefit  of  his  children,  which  objects  would  not  have  been 
accomplished  had  A  not  intended  that  the  deed  should  take  immediate 
effect,  such  intention  was  evidenced  and  consummated  by  delivering  the 
deed  to  the  magistrate,  without  any  reservation,  and  directing  him  to 
record  it ;  and  this,  in  behalf  of  infant  grantees,  will  be  regarded  as  an 
absolute  delivery  for  their  benefit.     Ibid.  413. 

25.  The  fact  that  A,  after  the  deed  was  recorded,  told  the  recorder  not 
to  deliver  the  deed  to  any  one  but  himself,  except  in  event  of  his  death, 
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when  he  should  deliver  it  to  the  grantees,  does  not  relieve  A  from  the 
effect  of  such  absolute  delivery.    Eivard  et  al.  v.  Walker  et  al.  413. 

26.  A,  by  directing  the  deed  to  be  recorded,  and  by  its  record,  assured 
the  public  that  he  had  transferred  the  title  to  his  children,  and  cannot  be 
permitted  to  resume  it  at  pleasure  because  he  may  have  afterward  regretted 
the  act.    Ibid.  413. 

CORPORATION. 
Appointment  op  agents. 

1.  The  board  of  education  of  this  State  may  act  by  an  agent.  The  old 
doctrine  that  corporations  can  only  be  bound  by  acts  under  their  corporate 
seal,  has  been  long  exploded.    Board  of  Education  v.  Greenebaum  &  Sons,  609. 

CORPORATE  SEAL. 

2.  Wliether  essential.  Nor  is  it  essential  that  the  appointment  of  an 
agent  by  a  corporation  should  be  under  the  corporate  seal.  The  acts  of  a 
corporation  evidenced  by  vote,  written  or  unwritten,  are  as  completely 
binding  upon  it,  and  are  as  complete  authority  to  its  agents,  as  the  most 
solemn  acts  done  under  the  corporate  seal ;  it  may  as  well  be  bound  by 
express  promises  through  its  authorized  agents  as  by  deed  ;  and  promises 
may  as  well  be  implied  from  its  acts  and  the  acts  of  its  agents,  as  if  it  were 
an  individual.     Ibid.  610. 

Corporate  name. 

3.  Of  the  degree  of  accuracy  required  in  its  use.  The  transposition,  inter- 
polation, omission  or  alteration  of  some  of  the  words  going  to  make  up  the 
name  of  a  corporation,  is  not  material,  if  it  makes  no  essential  difference  in 
their  sense.     Ibid.  610. 

4.  So  where  it  was  alleged  that  a  contract  was  entered  into  by  one  of 
the  parties  by  the  name  and  style  of  "  The  State  Board  of  Education  of 
Dlinois,"  when  by  the  act  creating  the  corporation,  the  name  given  to  it 
was,  "  The  Board  of  Education  of  the  State  of  Illinois,"  it  was  held,  that 
although  the  words  were  transposed  in  the  contract,  the  name  and  style 
remained  substantially  the  same.     Ibid.  610. 

COSTS. 
Costs  against  an  administrator. 

1.  He  is  not  personally  liable.  In  a  suit  by  an  administrator  upon  a  prom- 
issory note  given  to  his  intestate,  two  special  pleas  were  filed  ;  a  demurrer 
thereto  was  overruled,  and  afterward  withdrawn,  whereupon  the  plaintiff 
filed  three  replications  to  the  second  plea,  leaving  the  first  plea  unanswered. 
A  demurrer  being  filed  to  the  replications,  it  was  sustained  to  the  first  and 
third  and  overruled  as  to  the  second,  and,  the  plaintiff  declining  to  amend, 
the  court,  as  the  record  recites,  gave  judgment  against  him  for  costs.  Held, 
that  while  the  defendant  was  entitled  to  judgment  on  the  pleadings,  it 
was  error  to  render  a  judgment  for  costs  against  the  plaintiff  personally. 
Hv/nter,  Admr.,  v.Bilyeu,  367. 

Costs  in  the  supreme  court. 

2.  When  not  awarded.  Subpoenas  for  witnesses,  notices  for  taking 
depositions,  magistrates'  certificates,  copies  of  fee  bills,  etc.,  are  properly 
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no  part  of  the  record  of  a  case  ;  when  such  a  record  is  taken  up  the  Su- 
preme  Court  will  not  take  the  time  to  examine  and  designate  what  is 
recoverable  as  costs  and  tax  the  same  but  will  refuse  costs.     Milk  et  al.  v. 
Moore,  585. 
Bond  for  costs. 

3.  Motion  to  dismiss  for  want  of  bond  for  costs — when  it  should  be  made.  See 
PRACTICE,  9. 

COURTS. 
Power  of  courts  over  their  records. 

To  set  aside  orders,  etc.    See  JURISDICTION,  3,  4. 

COURT  FUND. 
Money  deposited  with  the  clerk 

1.  When  not  considered  as  a  court  fund.  Where  a  party  on  filing  his  bill 
for  redemption,  deposited  with  the  clerk  of  the  court  a  certain  sum  of 
money,  as  a  tender  to  the  defendants,  but  which  deposit  was  made,  with- 
out the  order  or  knowledge  of  the  court,  and  was  never  afterward 
recognized  or  treated  by  the  court  as  its  fund,  such  deposit  will  not  be 
considered  a  fund  of  the  court.     Hammer  v.  Kaufman  et  al.  87. 

Clerk  of  court  not  a  receiver. 

2.  The  clerk  is  not  by  virtue  of  his  office  a  receiver  of  the  court,  and  is 
not  bound  to  receive  deposits  of  money  except  under  an  order  of  the 
court,  and  when  so  received  he  can  only  pay  it  out  upon  the  order  of  the 
court.    Ibid.  87. 

3.  Rights  of  parties  in  respect  to  money  deposited  with  the  clerk.  Where 
money  is  deposited  with  the  clerk  of  a  court,  and  does  not  become  a  fund 
of  the  court,  if  lost,  the  party  making  the  deposit  must  sustain  the  loss, 
and  not  the  person  for  whom  it  was  so  deposited  as  a  tender.     Ibid.  87. 

4.  In  such  case,  the  depositor  may  withdraw  the  money  at  any  time 
before  the  court  has  recognized  it  as  a  fund  under  its  control,  or  the  party 
for  whom  it  was  intended  has  manifested  a  willingness  to  receive  it  upon 
the  terms  upon  which  it  was  deposited  ;  and  after  it  has  been  so  with- 
drawn, an  application  for  an  order  on  the  clerk  for  the  payment  of  such 
money  to  the  party  comes  too  late.     Ibid.  87. 

CREDITORS. 
Delivery  of  county  bonds  upon  condition. 

Effect  of  such   delivery   upon   creditors   without  notice  of  the  condition.     Se« 
DELIVERY,  15. 
Judgment  Creditors. 

Of  redemption  by  judgment  creditors  from  execution  sales.     See  REDEMP 
TION,  1,  2,  3,  4. 


CREDITORS'  BILLS.     See  CHANCERY,  27,  28,  29,  30. 
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CRIMINAL  LAW. 
Of  the  indictment. 

1.  Laying  the  venue.  Where  the  second  count  of  an  indictment  charged  : 
"  And  the  grand  j  urors  aforesaid  chosen,  selected  and  sworn,  in  and  for  the 

county  of  ,  aforesaid,"  held,  that   the  venue  was   sufficiently  laid, 

the  term  "  aforesaid "  referring  with  sufficient  certainty  to  the  county 
named  in  the  first  count.     Noe  et  al.  v.  The  People,  96. 

Indictment  for  robbery. 

2.  Its  requisites.  An  indictment  for  robbery  which  does  not  charge  a 
taking  by  force  or  intimidation  is  bad.     Collins  et  al.  v.  The  People,  233. 

Indorsement  of  indictment. 

3.  With  name  of  another  offense.  Where  a  bill  was  indorsed  by  mistake 
as  being  for  one  description  of  offense,  while  in  the  body  of  the  bill  a  dif- 
ferent offense  is  described,  the  court  would  be  bound  to  sustain  the  matter 
of  the  bill  regardless  of  the  indorsement.     Ibid.  233. 

4.  So,  where  the  indorsement  was  "  indictment  for  robbery,"  but  in 
the  allegations  it  was  a  good  indictment  for  larceny,  the  defendants  were 
properly  required  to  plead.     Ibid.  233. 

Indictment  returned  into  open  court. 

5.  Record  must  show  it.  Before  a  party  can  be  tried  on  an  indictment 
the  record  must  show  that  it  was  returned  into  open  court.  Kelly  v.  The 
People,  157. 

6.  Where  the  record  fails  to  disclose  such  fact,  a  motion  in  arrest  of 
judgment  is  good.     Ibid.  157. 

Reasonable  doubt. 

7.  Must  acquit.  It  is  a  familiar  doctrine  in  criminal  cases  that,  if  a 
reasonable  doubt  of  the  guilt  of  the  prisoner  is  entertained,  the  jury  havo 
no  discretion,  but  must  acquit.     Miller  et  al.  v.  The  People,  457. 

8.  What  amounts  to  a  reasonable  doubt.  But  a  merely  chimerical  or  con- 
jectural doubt  will  not  justify  an  acquittal  ;  it  must  be  a  doubt  arising 
from  a  candid  and  impartial  investigation  of  all  the  evidence,  and  such  as, 
in  the  graver  transactions  of  life,  would  cause  a  reasonable  and  prudent 
man  to  hesitate  and  pause.  And,  when  the  jury  can  say,  after  considering 
all  the  evidence,  that  they  have  an  abiding  conviction  of  the  truth  of  the 
charge,  they  are  satisfied  beyond  a  reasonable  doubt.     Ibid.  457. 

9.  Rule  applies  to  proof  of  an  alibi.  Evidence  of  an  alibi,  whether  suffi- 
cient to  render  the  guilt  of  the  defendant  impossible  or  only  improbable,  is 
proper  for  the  jury,  and  he  is  entitled  to  the  benefit  of  any  reasonable  doubt 
the  jury  may  entertain  on  this  point.     Ibid.  457. 

Alibi — failure  to  prove  it. 

10.  Its  effect.  Where  a  defendant  attempts  to  prove  an  alibi  and  fails  to 
do  so,  it  should  have  no  greater  weight  to  convince  a  j  ury  of  his  guilt  than 
a  failure  to  prove  any  other  important  item  of  defense,  and  should  not, 
generally  speaking,  operate  to  his  prejudice.     Ibid.  457. 

Concert  of  action. 

11.  What  will  amount  to.  Where  several  are  jointly  indicted  for  rob- 
bery, and  the  evidence  shows  that  all  acted  together,  each  aiding  in  hia 
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own  way,  all  are  guilty,  though  they  did  not  actually  meet  together  and 
agree  to  commit  the  robbery.     Miller  et  al.  v.  The  People,  457. 
Justifiable  homicide. 

12.  Defending  one's  habitation.  A  party  indicted  for  manslaughter,  waa 
warned  that  the  deceased  and  two  others  were  coming  to  attack  him,  and 
when  they  did  come,  and  in  the  night-time,  they  broke  in  the  door  and 
window  of  the  defendant's  habitation,  and,  while  in  the  act,  the  prisoner, 
then  in  his  own  house,  struck  the  deceased  a  blow  with  a  poker,  from  which 
he  died  the  next  day.  This  was  a  clear  case  of  justifiable  homicide.  The 
defendant  had  a  right  to  defend  his  habitation.     Brown  v.  The  People,  407. 

Subsequent  expressions  of  a  party. 

13.  Of  their  effect.  Where  a  party  has  committed  a  homicide,  subse- 
quent expressions  by  him  that  he  did  not  regret  the  act  of  killing,  while 
they  may  be  improper,  are  not  criminal.  So  long  as  the  law  justifies,  he 
need  have  no  other  regret  than  that  which  naturally  results  to  every  one 
who  may  be  under  the  necessity  of  taking  human  life.    Ibid.  407. 

Disturbing  a  family  in  the  night-time. 

14.  What  constitutes  a  family.  The  intent  and  design  of  the  one  hun- 
dred and  twelfth  section  of  the  Criminal  Code  is  to  protect  all  persons  from 
unlawful  annoyances  in  their  abodes  at  night ;  and  a  woman,  occupying 
her  dwelling  alone,  is  as  much  under  such  protection  as  if  surrounded  by 
children  or  friends.     Noe  et  al.  v.  The  People,  96. 

15.  In  such  case,  an  unlawful  disturbance  of  her  in  the  night-time 
would  be  strictly  a  disturbance  of  her  "  neighborhood,"  and  would  be  a 
disturbance  of  her  family,  in  the  sense  in  which  this  term  is  used  in  the 
statute.     Ibid.  96. 

Larceny. 

16.  Value  of  property  must  be  included  in  the  instructions.  On  indictment 
for  larceny,  an  instruction  for  the  people,  which  directs  the  jury  to  return 
a  verdict  of  guilty,  if  they  believe  from  the  evidence  certain  facts,  which 
instruction  contains  no  reference  to  the  value  of  the  goods  stolen,  is  bad 
for  that  reason,  and  ground  for  new  trial,  proof  of  value  in  larceny  being 
indispensable.     Collins  et  al.  v.  The  People,  233. 

Confessions.    See  EVIDENCE,  36,  37. 

Evidence  in  criminal  cases,  generally.    See  EVIDENCE,  31-87. 

Instructions  in  criminal  cases. 

Should  be  few  and  simple.     See  INSTRUCTIONS,  a 
Separation  of  a  jury. 

Effect  thereof.     See  JURY,  5,  6 
Goods  and  chattels. 

What  constitutes — United  States   treasury  notes.     See  GOODS  AND  CHAT 
TELS,  1,  2. 
Of  self-defense.     See  SELF-DEFENSE. 
Verdict  in  larceny. 

Its  requisites.     See  VERDICT,  5. 
General  verdict  of  "  guilty."    See  VERDICT,  3. 
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CROSS-BILLS.     See  CHANCERY,  18,  19,  20. 

DECREE. 
Must  conform  to  the  allegations. 

1.  Upon  bill  filed  against  one  holding  the  legal  title  to  land,  in  which 
the  complainant  claims  dower,  upon  the  ground  that  her  husband,  during 
the  marriage,  held  an  equitable  estate  of  inheritance  in  the  premises,  it  is 
only  necessary  for  the  court  to  find  whether  the  husband  did,  during  the 
marriage,  hold  such  an  estate  as  gave  the  widow  a  right  to  dower.  It 
would  be  informal  in  such  case  to  find  that  the  defendant  held  the  land 
merely  as  a  trustee  for  the  husband,  the  manner  in  which  he  held  it  not 
being  in  issue.     Atkin  et  al.  v.  Merrell,  63. 

Defective  return  of  summons. 

2.  Cured  by  recital  in  decree.     See  PROCESS,  1. 
Defective  certificate  of  publication. 

3.  Cured  by  recital  in  decree.  See  ADMINISTRATION  OF  ESTATES 
12,  13. 

New  parties  after  decree. 

4.  Must  impeach  the  decree,  or  they  will  be  bound  (hereby.  See  CHAN- 
CERY, 51. 

Preparation  of  decree. 

5.  Duly  of  successful  party.     See  CHANCERY,  45. 
Minutes  of  the  judge. 

6.  As  a  sufficient  data  on  which  to  prepare  the  decree.     Same  title,  47 
Interlocutory  decree. 

7.  What  constitutes,  and  its  effect.     See  CHANCERY,  21 

EEDS.    See  CONVEYANCES. 

DELIVERY. 
On  sale  of  personal  property. 

1.  When  delivery  necessary,  and  when  not.  As  a  general  principle,  there 
must  be  a  delivery  of  the  article  to  complete  the  sale,  but  between  the 
parties  it  is  not  indispensable.  Even  where  the  property  is  not  cumbrous 
and  may  easily  be  delivered,  actual  delivery  is  not  necessary  to  vest  the 
title  in  the  purchaser.     Kohl  v.  Lindley  et  al.  195. 

2.  As  between  the  parties,  a  delivery  is  not  essential  to  a  complete  sale 
of  personal  property  and  the  passing  of  a  title,  when  nothing  remains  to 
be  done  but  for  the  purchaser  to  take  possession.     Corgan  v.  Frew,  81. 

3.  But  as  to  creditors  and  subsequent  bona  fide  purchasers,  a  delivery  is 
indispensable  to  complete  the  sale.     Ibid.  31. 

4.  Presumption,  when  there  is  no  delivery.  And  where  a  sale  of  persona, 
property  is  made  without  a  delivery  of  possession  to  the  purchaser,  as  to 
creditors  and  subsequent  bona  fide  purchasers,  the  sale  will  be  presumed  to 
have  been  made  in  bad  faith.     Ibid.  31. 

Delivery  of  bulky  articles. 

5.  What  constitutes.  Where  L.  purchased  four  ricks  of  hay  at  a  stipu- 
lated price  per  ton,  the  same  to  be  baled  and  weighed  by  him,  and  he 
actually  baled  seven  bales  therefrom  and  took  it  into  his  possession,  offer 
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ing  to  pay  for  it  but  refusing  to  bale  more,  alleging  that  it  was  unsound 
and  unfit  to  be  baled,  there  was  all  the  delivery  of  which  the  article  was 
susceptible.     Kohl  v.  Lindley  et  al.  195. 
Delivery  op  county  bonds  upon  condition. 

6.  Upon  whom  the  condition  is  binding.  Where  the  bonds  of  a  county, 
issued  upon  a  subscription  of  the  county  to  the  stock  of  a  railroad  company, 
were  delivered  to  the  bankers  of  the  company,  upon  an  understanding, 
prior  to  their  being  issued,  between  the  members  of  the  County  Court 
who  issued  the  bonds  and  the  president  of  the  company,  that  they  were  to 
be  applied  in  payment  for  work  done  upon  the  road  in  that  county,  and 
not  otherwise,  such  understanding  is  binding  upon  all  persons  affected 
with  notice  of  what  it  was,  and,  as  to  such  persons,  the  bonds  could  be 
applied  to  no  other  purpose  than  that  indicated.  Thomas  et  al.  v.  TJie 
County  of  Morgan,  496. 

7.  Whether  the  deposit  of  the  bonds  with  the  banker  of  the  company 
was  with  or  without  any  notice  or  condition,  was  immaterial.  No  matter 
how  absolute  the  delivery  may  have  been  in  form,  it  was  nevertheless  a 
qualified  delivery,  and  subject  to  the  understanding  between  the  county 
and  the  president  of  the  company,  as  against  all  persons  chargeable  with 
notice.     Ibid.  496. 

8.  In  what  form  the  agreement  may  be  had.  It  is  not  essential  to  the 
binding  force  of  such  an  understanding  that  it  should  be  embraced  in  a 
formal  contract.  In  this  case  the  County  Court,  as  a  condition  precedent  to 
the  issuing  of  the  bonds,  required  a  stipulation  as  to  the  manner  of  their 
application,  and  the  president  of  the  company  thereupon  filed  in  the  office 
of  the  clerk  of  that  court  his  certificate,  stating  that  the  road  in  that 
county  was  under  contract,  and  that  in  this  contract  it  was  provided  that 
the  bonds  should  be  used  for  work  in  that  county,  and  not  elsewhere. 
This  was  treated  by  all  parties  as  furnishing  the  requisite  security  that 
the  bonds  would  only  be  used  for  that  purpose,  and  thereupon  they  were 
ordered  to  be  issued.  This  certificate  was  regarded  as  a  part  of  the  trans- 
action, and,  viewed  in  the  light  of  surrounding  circumstances,  showed  a 
clear  understanding  as  to  the  use  which  should  be  made  of  the  bonds. 
Ibid.  496. 

9.  As  to  the  authority  of  the  president  of  the  company.  Nor  is  the  binding 
effect  of  such  an  understanding,  so  far  as  the  president  of  the  company  is 
concerned,  dependent  upon  his  authority  to  enter  into  it.  It  matters  not 
whether  or  not  he  transgressed  his  authority  as  president  of  the  road,  it  is 
still  conclusive  upon  his  rights.  So  that,  where  the  company  gave  to  him 
an  order  on  the  banker  with  whom  the  bonds  were  deposited  for  a  certain 
portion  of  them,  in  payment  of  a  sum  found  due  him  from  the  company, 
it  was  held  that  the  bonds  could  not  be  thus  diverted  from  the  purpose  for 
which  they  were  issued.     Ibid.  496. 

10.  Rights  of  the  contractors.  And  so  with  the  parties  who  had  entered 
into  a  contract  to  construct  the  road,  in  which  it  was  stipulated  that  tli6 
bonds  should  be  payable  to  them  only  for  work  done  in  the  county  which 
issued  them,  that  stipulation  was  at  least  sufficient  to  put  the  contractors 
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on  inquiry  as  to  the  power  of  the  company  to  dispose  of  the  bonds  in  any 
other  way  than  that  provided  for  in  their  contract.  Thomas  et  al.  v.  The 
County  of  Morgan,  496. 

11.  So  that,  where  such  contractors  accepted  an  order  from  the  company 
for  a  portion  of  such  bonds,  when  no  work  had  been  done  upon  the  road  in 
that  county,  they  knew  they  were  not  entitled  to  them,  and  acquired  no 
right  to  have  them  thus  appropriated.     Ibid.  496. 

12.  Rights  of  assignee  of  such  order.  A  party  to  whom  such  contractors 
assigned  such  order  would  simply  stand  in  the  shoes  of  the  contractors 
themselves,  as  to  the  purpose  to  which  the  bonds  should  be  applied. 
Ibid.  496. 

13.  Waiver  of  the  condition.  In  such  case,  the  company,  as  one  of  the 
contracting  parties,  could  not  waive  the  provision  in  the  contract,  it  being 
inserted  for  the  benefit  of  the  county,  whose  bonds  the  provision  had  refer- 
ence to.     Ibid.  496. 

14.  Evidence  as  to  the  character  of  the  delivery.  The  fact  that  the  county 
voted  as  a  stockholder  of  the  company  in  the  election  of  directors,  and 
paid  two  years'  interest  on  the  bonds  after  their  deposit,  is  not  to  be  taken  as 
proof  that  the  delivery  of  the  bonds  was  absolute,  as  against  the  other  facts 
mentioned,  showing  it  to  have  been  only  a  qualified  delivery.  Persons 
having  knowledge  of  the  facts  had  no  right  to  regard  such  acts  on  the  part 
of  the  county  as  a  waiver  of  the  condition  upon  which  the  bonds  were 
issued.     Ibid.  496. 

15.  Rights  of  creditors  not  having  notice  of  the  condition  Creditors  of  the 
company,  who  probably  gave  credit  to  the  company  in  consequence  of  this 
absolute  order  of  the  County  Court  in  regard  to  the  issuing  of  the  bonds 
to  the  company,  and  having  no  notice  of  the  condition  upon  which  they 
were  issued,  would  not  be  bound  by  such  condition,  but,  having  exhausted 
their  legal  remedies,  would  be  entitled  to  have  the  bonds,  as  equitable 
assets  of  the  company,  applied  in  satisfaction  of  their  claims.    Ibid.  496. 

Delivery  op  a  deed.     See  CONVEYANCES,  22  to  26. 

DEMAND. 
On  agreement  op  sale. 

1.  What  amounts  to  a  demand.  Where  by  an  agreement  for  the  sale  of 
cattle,  W.  was  to  deliver  them  at  a  certain  place  between  the  first  and  fif- 
teenth of  March,  at  the  option  of  T.,  and  on  the  thirteenth  of  March,  an 
agent  of  T.  went  to  the  house  of  W.  and  found  there  a  man  who  said  his 
name  was  W. ;  and  when  the  agent  said  he  had  come  for  the  cattle  W. 
had  sold  to  T.,  W.  said  he  had  sold  T.  no  cattle  :  Held,  that  it  was  for  the 
jury  to  say  whether  there  was  a  demand,  and  that  the  evidence  warranted 
the  jury  in  finding  that  there  was  a  demand.      White  v.  Thomas,  227. 

2.  Whether  demand  necessary.  But  where,  under  such  an  agreement,  W. 
sold  the  cattle  to  F.  on  the  fifteenth  of  February,  and  so  put  it  out  of  his 
power  to  perform  his  former  agreement  with  T.,  then  a  demand  by  T. 
would  have  been  useless,  and  he  was  not  bound  to  make  it ;  the  law  never 
requires  the  performance  of  a  useless  act.     Ibid.  227. 
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DEMAND.     Continued. 
Demand  for  dower. 

3.  What  constitutes.     See  DOWER,  4.     Dowress  entitled  to  damages  from 
time  of  demand.     See  same  title,  6,  7. 

By  a  distributee  op  an  administrator. 

4.  When  demand  not  required.     See  ADMINISTRATION  OF  ESTATES, 
2,  3,  4. 

Demand  in  forcible  detainer. 

5.  By  whom  it  must  be  made,  where  the  landlord  has  aliened  the  reversion. 
See  FORCIBLE  ENTRY  AND  DETAINER,  6,  7. 

DEMURRER. 
Carrying  demurrer  back. 

To  a  former  pleading.     See  PLEADING,  15,  16 

DEPOSIT. 
Deposit  op  money  in  court. 

And  herein  of  a  deposit  of  money  with  the  clerk  without  an  order  of  court.     See 
COURT  FUND,  1,  2,  3,  4. 

DEPOSITIONS. 
Objections  thereto 

At  what  time  objections  should  be  taken.     See  PRACTICE,  14,  15. 

DESCENTS. 
Personal  property  of  infants 

1.  In  whom  the  title  vests  on  the  death  of  the  infant.  Where  an  infant,  who 
has  a  share  in  moneys  in  the  hands  of  a  guardian,  dies  in  his  minority,  at 
a:i  age  incapable  in  law  of  contracting  debts,  his  share,  on  Ids  death,  will 
vest  immediately  in  his  next  of  kin  entitled  thereto.  Lynch  et  al.  v.  Rotan 
et  al.  15. 
Widow's  right  to  one-half  TnE  land  in  fee.    See  WIDOW,  1,  2. 

DESCRIPTION. 
Description  of  premises  in  a  deed.    See  CONVEYANCES,  3,  3. 

DISCLAIMER. 
By  plaintiff  in  forcible  entry  and  detainer. 

Disclaimer  by  plaintiff  before  the  entry,  constitutes  a  defense.     See  FORCIBLE 
ENTRY  AND  DETAINER,  9,  10. 

DISCRETIONARY. 
Amending  affidavit  in  replevin.    See  REPLEVIN,  3,  4 

DISMISSAL  OF  SUIT. 
Question  of  taxation  in  replevin.    See  REPLEVIN,  6. 

DONATION. 
Donation  to  the  public — with  conditions. 

Conditions  must  be  complied  with,  and  if  not,  rights  of  the  donor.     See  CON' 
TRACTS,  7. 


354  INDEX. 


DOWER. 
What  character  of  estate  subject  thereto. 

1.  Equitable  estate  of  inheritance.  If  the  husband  is  seized,  during  the 
marriage,  of  an  equitable  estate  in  fee  in  lands,  which  would,  on  his  death, 
descend  to  his  children,  that  constitutes  such  an  estate  as  is  subject  to  the 
dower  of  the  wife.     Atkin  et  al.  v.  Merrell,  62. 

HOW  DOWER  MAY  BE  BARRED. 

2.  This  right  of  the  wife  can  'only  be  defeated  by  her  voluntary  act, 
done  in  the  mode  pointed  out  by  the  statute.  A  sale  or  transfer  of  his 
equitable  title  by  the  husband  will  not  have  that  effect,  nor  will  the  pro 
curement  of  the  conveyance  of  the  land  by  the  holder  of  the  legal  title  to 
a  third  person.     Ibid.  62. 

Manner  op  alloting  dower. 

3.  Directions  to  commissioners.  Where  commissioners  are  appointed  to 
allot  dower,  it  is  the  correct  and  proper  practice  to  direct  them  to  allot 
and  set  off  to  the  widow,  by  metes  and  bounds,  according  to  quantity  and 
quality,  one-third  part  of  the  lands  in  which  she  is  entitled  to  dower. 
Ibid.  62. 

Demand  tor  dower. 

4.  What  constitutes.  The  commencement  of  a  suit  to  obtain  an  assign- 
ment of  dower  may  be  regarded  as  a  demand  therefor.     Ibid.  62. 

Whether  widow  entitled  to  rents. 

5.  And  herein  of  the  measure  of  damages  on  assignment  of  dower.  The 
widow  may  retain  possession  of  the  dwelling-house  in  which  her  husband 
usually  dwelt  next  before  his  death,  together  with  the  outhouses  and 
plantation  thereto  belonging,  free  from  molestation  or  rent  until  her 
dower  is  assigned  ;  and  if  in  possession,  she  may,  no  doubt,  lease  them 
and  collect  the  rents  therefor  until  the  assignment  of  dower.     Ibid.  62. 

6.  But  the  widow  is  not  entitled  to  rents  and  profits  as  damages  for 
non-assignment  of  her  dower,  which  have  accrued  prior  to  her  demand  for 
dower  and  a  refusal  to  assign  the  same.     Ibid.  62. 

7.  From  the  time  a  demand  is  made  for  dower,  she  is  entitled  to 
damages,  and  the  third  of  the  rents  which  may  have  accrued  after  the 
demand,  of  the  lands  in  which  she  has  dower,  would,  no  doubt,  form  their 
proper  measure.  But,  until  demand,  she  is  not  entitled  to  damages. 
Ibid.  62. 

Lien  for  value  of  dower  assessed. 

8.  To  what,  land  it  attaches.  When  dower  cannot  be  assigned  by  metes 
and  bounds,  and  the  yearly  value  thereof  is  assessed  by  a  jury,  a  judg 
ment  for  such  ascertained  value  becomes  a  lien  or  charge  upon  the  land 
out  of  which  the  dower  arises.     Ibid.  62. 

9.  But  when  the  widow  is  entitled  to  dower  in  separate  tracts,  and  the 
yearly  value  thereof  is  assessed,  the  gross  sum  thus  ascertained  should 
not  be  made  a  charge  upon  all  the  lands,  but  each  separate  tract  should 
be  charged  with  the  value  of  the  dower  which  arises  therefrom,  and  not 
beyond  that  amount.     Ibid.  62. 

The  doctrine  of  election. 

Applied  to  a  dower  right.     See  WILLS. 
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DURESS. 
Plea  of  duress. 

1.  Its  requisites.     See  PLEADINGS,  12. 
Duress  op  principal  in  recognizance. 

2.  Not  pleadable  by  security.  The  security  upon  a  recognizance  cannot 
plead  the  duress  of  his  principal  in  discharge  of  his  liability,  ffuggins  et 
al.  v.  The  People,  241. 

EASEMENT. 
Parties  —  plaintiff. 

Who  may  sue  for  a  disturbance  of  an  easement.     See  PARTIES,  4. 

EDUCATION,  BOARD  OF.     See  NORMAL  UNIVERSITY. 

EJECTMENT. 
Outstanding  title. 

1.  Its  effect-  on  the  plaintiff's  right  of  recovery.  Where  there  is  an  out- 
standing title  to  the  premises  in  controversy,  established  in  a  third  person, 
the  plaintiff  in  ejectment  cannot  recover,  though  the  defendant  may  not 
be  able  to  connect  himself  with  that  title.     Stuart  et  al.  v.  Dutton  et  al.  91. 

ELECTION. 
Notice  of  election  as  overseer  of  highways. 
What  constitutes.     See  NOTICE,  16. 

ELECTION,  DOCTRINE  OF.         , 

AS  APPLIED  TO  DEVISEES  AND  LEGATEES.      See  WILLS,  4  to  15. 

ERROR. 
What    constitutes    error.      See    PRACTICE    IN    THE    SUPREME 
COURT,  1. 

ESTOPPEL. 

1.  When  a  writ  is  returned  by  an  officer  as  duly  served,  the  defendant 
is  estopped  from  contradicting  such  return,  as  against  third  persons  who 
have  acquired  rights  under  the  judgment  of  the  court.  Rivard  et  al.  v. 
Gardner,  125. 

2.  In  a  suit  in  chancery  brought  to  set  aside  a  conveyance  alleged  to 
have  been  made  in  fraud  of  the  rights  of  the  complainant,  if  the  bill  be 
properly  framed,  an  account  may  be  taken  of  the  rents  and  profits  of  the 
land  which  accrued  under  the  occupancy  of  the  grantee,  or  those  claiming 
under  him ;  but  if  the  bill,  in  such  case,  should  not  be  so  framed  as  to 
admit  of  an  account  being  taken  of  the  rents  and  profits,  the  complainant 
would  be  estopped  from  afterward  invoking  the  aid  of  a  court  of  chancery 
for  that  purpose,  as  that  court  has  no  original  jurisdiction  to  ftate  an 
account  for  rents  and  profits  accruing  under  such  circumstances.  Radley 
v.  Morrison,  392. 

3.  Where  the  owner  of  land,  for  the  purpose  of  evading  the  payment 
of  an  anticipated  creditor,  conveys  the  same  to  another  to  be  held  as  a 
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secret  trust  for  the  grantor,  equity  would  not  enforce  the  trust,  yet,  should 
the  grantor  die  while  the  title  was  thus  situated,  and  the  grantee  and 
trustee  voluntarily  convey  the  land  back  to  the  executors  of  the  grantor, 
who  accept  the  conveyance  in  their  capacity  as  executors,  and  for  the 
avowed  purpose  of  placing  "  the  property  to  the  benefit  of  the  estate, 
where  it  belonged,"  the  executors  will  be  estopped  to  deny  that  the  test- 
ator died  seised  of  an  equitable  estate  of  inheritance  in  the  premises,  as 
against  his  heirs,  devisees  or  widow.     Brown  et  al,  Exrs.,  v.  Pitney,  470. 

4.  Nor  could  any  of  the  beneficiaries  under  the  will,  deny  the  seisin  of 
the  testator,  for  the  purpose  of  disputing  the  rights  of  others,  they  them 
selves  claiming  by  virtue  of  such  seisin.     Ibid.  470. 

EVIDENCE. 
Judicial  notice. 

1.  Of  what  courts  take  judicial  notice.  Of  facts  of  unvarying  occurrence 
courts  must  take  judicial  notice,  but  not  of  the  vicissitudes  of  climate  oi 
of  the  seasons.     Dixon  v.  Niccolls  et  al.  372. 

2.  So  courts  will  not  take  judicial  notice  of  the  time  when  crops  of 
wheat,  oats  and  barley  mature,  because  the  time  for  those  crops  to  mature 
varies  greatly  in  the  different  parts  of  the  State,  and  even  in  the  same 
locality  there  is  a  difference.     Ibid.  372. 

Parol  evidence. 

3.  Explaining  a  deed.  While  parol  evidence  is  inadmissible  for  the  pur- 
pose of  contradicting  a  deed  or  impairing  its  legal  effect,  it  is  always 
admissible  for  the  purpose  of  showing  the  circumstances  under  which  a 
deed  was  made  and  from  whom  the  consideration  moved,  with  the  view 
of  establishing  a  resulting  trust.     Brown  et  al ,  Exrs.,  v..  Pitney,  470. 

4.  So,  where  the  owner  of  land  executed  a  conveyance  of  the  same  in 
fee,  a  consideration  being  stated  in  the  deed,  it  is  competent,  upon  a  recon- 
veyance of  the  land  to  the  executors  of  the  grantor,  to  show,  by  parol,  that 
there  was  no  consideration  for  the  first  conveyance,  but  that  it  was  made 
to  avoid  the  payment  of  an  anticipated  creditor,  and  that  the  land  was  to 
be " held  by  the  grantee  as  a  secret  trust  for  the  grantor;  and  this  for  the 
purpose  of  showing  that  the  latter  died  seised  of  an  equitable  estate  cf 
inheritance  in  the  premises.     Ibid.  470. 

5.  Impairing  the  legal  effect  of  a  deed.  It  would  be  a  violation  of  the  most 
familiar  rule  of  evidence  to  receive  proof  of  a  verbal  arrangement  con- 
temporaneous with  a  written  contract,  and  impairing  its  legal  effect 
Smith  v.  Price,  28. 

6.  So  where  the  owne,'  of  land  upon  wi  ich  fruit  trees  and  ornamental 
shrubbery  are  growing  for  nursery  purposes,  executes  a  contract  of  sale 
for  the  land  in  such  terms  as  to  pass  the  trees  and  shrubbery  to  the  pur- 
chaser, the  vendor  will  not  be  permitted  to  show  that  there  was  a  verbal 
agreement  for  their  reservation,  as  that  would  be  inconsistent  with  the 
legal  import  of  the  written  contract  between  the  parties.     Ibid.  28. 

7.  Whether  an  alleged  insolvent  is  the  owner  of  lands.  Where  the  assignee 
of  a  note  seeks  to  recover  against  his  assignor  on  the  ground  of  the  insol- 
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EVIDENCE.    Parol  evidence.     Continued. 

vency  of  the  maker,  in  proving  the  fact  of  the  insolvency  of  the  latter  by 
himself,  there  is  no  objection  to  asking  him  whether  he  was  the  owner  of 
real  estate,  as  well  as  of  personal  property.     Corgan  v.  Frew,  31. 

8.  Locality  of  a  town  lot  may  be  shown  by  parol  evidence.  See  this  title, 
13, 14. 

9.  Proving  contents  of  a  written  instrument — whether  notice  to  produce  original 
is  required.     See  NOTICE,  6,  7. 

10.  In  explanation  of  the  meaning  of  the  letters  "  C.  0.  2).,"  as  used  in  a  receipt 
given  by  an  express  company,  and  in  proof  of  prior  transactions  between  the  par- 
ties.   See  EXPRESS  COMPANIES,  1,  2,  3,  4. 

Secondary  evidence,  generally. 

11.  Preliminary  proof  required  to  admit  a  certified  copy  of  a  recorded  deed. 
A  plaintiff  in  ejectment,  as  a  basis  for  the  introduction  of  a  certified  copy 
of  a  recorded  deed,  made  oath  that  he  was  not  in  possession  of  the  original, 
that  he  had  searched  for  it  unsuccessfully,  and  could  not  produce  it.  To 
this  preliminary  proof  no  objection  was  made,  and  it  was  therefore  held 
sufficient,  and  brought  the  case  within  the  amendatory  act  of  1861  on  that 
subject.     Bowman  v.   Wettig,  416. 

12.  Notice  to  produce  the  original  deed  not  necessary.     See  NOTICE,  7. 
Proof  of  location  of  town  lots. 

13.  A  town  plat  not  a  necessary  muniment  of  title — parol  evidence  to  establish 
the  locality  of  land.  A  party  may  establish  title  to  the  premises  described 
in  his  deed  as  a  town  lot,  although  no  plat  has  ever  been  made  and 
recorded.  He  is  not  to  be  prejudiced  by  such  an  omission  of  his  grantor, 
if  he  can  give  locality  to  the  premises,  and  this  may  be  established  by  other 
satisfactory  proof.     Bowman  v.  Wettig,  416. 

14.  Parties  owning  land  in  common,  have  the  right  to  divide  it  into 
town  lots,  and  number  them,  even  if  they  fail  to  make  a  public  record  of 
it.  For  their  own  convenience,  they  may  divide  and  subdivide  it  and  give 
a  name  to  the  subdivisions  ;  and  each  take  such  specified  number  as  may 
be  mutually  agreed  upon.     Ibid.  416. 

Questioning  judicial  proceedings  collaterally. 

15.  The  general  rule.  Where  a  court  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  the  judgment  must  be  held  conclusive  in  all 
cases  except  in  a  direct  proceeding  for  its  reversal  Wight  v.  Wallbaum 
et  al.  555. 

16.  Guardian's  settlement  with  probate  court.  Where  a  guardian  makes  a 
settlement  with  the  probate  court,  and  it  was  fair,  not  impeachable  for 
fraud,  that  court  having  competent  jurisdiction  of  the  subject,  and  of  the 
person,  however  erroneous  its  decisions  may  be,  they  must  stand  until 
reversed  by  a  superior  court.  They  cannot  be  questioned  in  a  suit  in 
chancery  by  the  wards  against  the  sureties  of  a  guardian.  Lynch  et  al.  v 
Rotan  et  al.  15. 

17.  Irregularities  in  granting  letters  of  administration  cannot  be  brought  in 
question  in  a  collateral  proceeding.  See  ADMINISTRATION  OF  ESTATES, 
18,  19,  20. 

42 — 39th  III. 
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Questioning  judicial  proceedings  collaterally.    Continued. 

18.  When  an  administrator  purchases  at  his  own  sale,  whether  the  title 
derived  therefrom  is  invalid — of  the  rule  at  law  and  in  equity.  See  ADMINIS- 
TRATION OF  ESTATES,  16, 17. 

Evidence  of  title  in  ejectment. 

19.  Whether  an  instrument  collateral  to  a  deed  must  be  given  in  evidence.  A 
deed  offered  in  evidence  by  a  party  in  an  action  of  ejectment,  contained  a 
provision  that  it  was  made  subject  to  the  covenants  contained  in  certain 
articles  of  agreement  previously  entered  into  between  the  parties  to  the 
deed.  Held,  not  to  be  necessary  to  give  those  articles  of  agreement  in  evi- 
dence as  a  part  of  the  deed.  Title  is  not  passed  or  affected  by  covenants 
in  a  conveyance.     LocJcwood  v.  Mills  et  al.  602. 

Proof  of  title  by  possession. 

20.  Possession  of  part  of  a  tract  of  land,  claming  the  whole.  See  POSSES- 
SION, 1,  2,  3,  4. 

Proof  of  non-payment  by  the  principal. 

21.  To  charge  a  guarantor — burden  of  proof.  In  a  suit  upon  a  guaranty, 
where  the  proof  tends  to  show  that  the  original  promisor  had  not  beea  in 
the  part  of  the  country  where  the  contract  was  made,  since  its  execution, 
the  inference  would  be  warranted  that  he  had  not  paid  the  money ; 
and  the  fact  that  the  promisee  was  still  in  possession  of  the  original  instru- 
ment would  be  evidence  that  the  money  had  not  been  paid ;  such  evidence 
would  be  sufficient  to  put  the  guarantor  upon  proof  that  it  had  been  paid. 
Dickerson  v.  Derrickson,  575. 

Burden  of  proof. 

22.  -4s  to  question  of  care  and  diligence.  In  an  action  against  a  railroad 
company  for  injury  done  to  property  by  reason  of  fire  escaping  from  their 
locomotives,  the  burden  of  proving  that  the  engine  was  properly  guarded 
in  that  respect  is  upon  the  company.  St.  Louis,  Alton  and  Terre  Haute 
Railroad  Co.  v.  Montgomery,  335. 

23.  To  establish  a  warranty.  In  a  suit  to  foreclose  a  mortgage  given  to 
secure  the  fulfillment  of  a  contract  by  a  party  who  took  certain  sheep  and 
agreed  to  make  certain  returns  therefrom  to  the  owner,  or  in  default 
thereof  to  pay  a  stipulated  sum  of  money,  the  defendant  set  up  an  alleged 
warranty,  on  the  part  of  the  owner,  that  the  sheep  were  not  diseased,  but 
that  they  were  diseased,  and  many  of  them  had  therefore  died ;  it  was  held, 
the  burden  of  proof  to  establish  the  warranty  was  upon  the  party  alleg- 
ing it.     Milk  et  al.  v.  Moore,  585. 

Proof  of  heirship. 

24.  What  is  sufficient  proof  that  certain  persons  are  the  only  heirs  of  another. 
Proof  that  certain  persons  are  the  only  children  who  survived  their  father 
does  not  establish  the  fact  that  they  are  his  only  heirs.  It  may  be  that  the 
ancestor  had  other  children  who  died  before  he  did,  leaving  issue  who 
survived  their  grandfather.  It  should  be  shown  whether  he  left  such 
grandchildren,  and  leave  the  law  to  decide  who  are  the  heirs.  Skinner  v 
Fulton,  484. 
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EVIDENCE.     Continued. 
Admissions. 

25.  What  weight  they  are  entitled  to.  Admissions  are  not  necessarily  con- 
clusive upon  the  party  calling  for  them ;  they  should  be  considered  and 
weighed  by  the  jury  precisely  as  other  evidence.  Ayers  et  al.  v.  Metcalf 
et  al.  307. 

Agreement  to  pay  interest. 

26.  By  what  character  of  evidence  to  be  proven.  The  statute  authorizes 
parties  to  contract  for  the  payment  of  interest,  and  a  contract  for  that  pur- 
pose, like  any  other  lawful  agreement,  may  be  proven  by  positive  or  cir- 
cumstantial evidence.    Ibid.  307. 

27.  A  promise  to  pay  interest  may  be  inferred  from  the  particular  mode 
of  dealing  between  the  parties,  or  from  the  usages  of  trade  governing  the 
business  in  which  the  parties  were  engaged.    Ibid.  307. 

28.  So  where  it  appeared  that  a  party  arranged  with  his  banker  to  over- 
draw his  account,  and  did  overdraw,  and  that  on  previous  occasions  he 
had,  on  making  settlements  with  his  banker,  paid  interest  upon  amounts 
overdrawn,  these  are  circumstances,  in  connection  with  the  fact  that  the 
party  advancing  the  money  was  a  banker,  engaged  in  loaning  money  for 
a  profit,  proper  to  be  considered  by  a  jury  in  determining  whether  there 
was  an  agreement  to  pay  interest  on  the  sums  overdrawn  in  the  particular 
instance.    Ibid.  307. 

Materiality  op  evidence. 

29.  In  action  against  a  railroad  company  for  destroying  property  by  fire.  In 
an  action  against  a  railroad  company,  to  recover  damages  for  setting  fire 
to  a  warehouse  by  sparks  escaping  from  a  passing  locomotive,  the  master 
mechanic  of  the  company  testified,  on  their  behalf,  that  the  spark-arrester 
used  on  that  locomotive  was  the  best  known  and  in  use,  and  he  knew  it 
was  in  good  repair  at  the  time  the  fire  occurred.  On  cross-examination, 
he  stated  that  it  was  his  business  to  know  the  condition  of  every  engine 
before  each  trip,  and  that  he  knew  the  condition  of  this  engine  from  the 
uniform  course  of  business  in  the  shop,  but  could  not  state  when  he  made 
a  personal  examination  of  the  engine  in  question.  On  a  re-examination 
the  defendant  asked :  "  What  was  the  uniform  course  of  business  in  the 
shop  1 "  It  was  held  not  material  that  the  witness  should  explain  in 
detail  the  course  of  business  in  the  shop,  having  already  stated,  on  behalf 
of  the  party  asking  this  question,  that' the  spark-arrester  was  in  good  con- 
dition, and  that  he  knew  that  fact  from  the  uniform  course  of  business  in 
the  shop,  and  it  was  not  error  to  refuse  to  allow  it  to  be  answered.  Great 
Western  Railroad  Co.  of  1859  v.  Haworth  et  al.  346. 

Cross-examination  and  re-examination. 

30.  While  the  plaintiff  might  properly  have  asked  the  question  referred 
to,  on  cross-examination,  the  defendant,  who  called  the  witness,  had  no 
right  to  ask  it  on  a  re-examination.    Ibid.  346. 

Evidence  in  criminal  cases. 

31.  What  is  evidence  of  genuineness  of  money  stolen.  On  the  trial  of  a;party 
on  a  charge  of  larceny,  where  the  property  alleged  and  proved  *o  have 
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been  stolen  was  United  States  treasury  notes,  and  the  notes  themselves 
were  offered  in"  evidence  to  the  jury;  held,  that  such  notes  had  a  value 
fixed  by  law,  and  the  mere  production  of  them  in  evidence,  if  genuine, 
authorized  the  jury  to  infer  their  value.     Collins  et  al.  v.  The  People,  233. 

32.  Yet  in  such  case  the  court  should  have.given  an  instruction  for  the 
defendants,  telling  the  jury  that  they  must  be  satisfied  of  the  genuineness 
of  the  notes  before  they  could  find  a  verdict  of  guilty ;  slight  evidence  on 
this  point  would  suffice.    Ibid.  233. 

33.  In  larceny,  proof  of  the  value  of  the  property  stolen  is  indispensable. 
Ibid.  233. 

34.  Concealment  of  evidence  by  the  accused.  The  suppression,  destruction, 
or  concealment  of  evidence  against  the  accused  is  a  circumstance  from 
which  the  jury  should  draw  some,  but  not  the  strongest,  inference  of  guilt. 
Miller  et  al.  v.  The  People,  457. 

35.  Description  of  the  accused,  some  evidence  of  guilt.  Where  the  jury 
believed,  from  the  evidence,  that  R.  was  robbed  by  persons  staying  in  his 
immediate  neighborhood,  and  of  a  particular  description,  evidence  that 
there  were  then  no  other  persons  than  defendants  in  that  neighborhood, 
of  that  description,  is  a  circumstance  of  some  weight  against  those  of  the 
accused  thus  described.     Ibid.  457. 

36.  Confessions.  The  rule  has  long  been  settled  that,  while  a  free  and 
voluntary  confession  of  guilt  is  of  the  highest  order  of  evidence,  one 
extorted  is  never  received.    Ibid.  457. 

37.  So,  where  one  was  taken  from  his  home  about  midnight  by  a  body 
of  men  armed  and  disguised,  and  hung  on  a  tree  in  a  neighboring  wood, 
and  being  taken  down  almost  senseless,  made  a  confession,  implicating 
himself  and  others  in  a  robbery,  it  was  error  to  allow  it  to  go  to  the  jury 
on  the  trial  of  an  indictment  for  the  offense  against  those  thereby  inipli 
cated.    Ibid.  457. 

Presumptive  evidence.   See  PRESUMPTIONS,  PARTNERSHIP,  3,  4, 5 
Proof  op  publication  op  notice. 

When   presumed  from    recital    in  decree.     See  ADMINISTRATION  OF 
ESTATES,  12, 13. 
Delivery  op  county  bonds  upon  condition. 

What  is  evidence  of  the  character  of  the  delivery.     See  DELIVERY,  14. 
Oral  evidence  in  chancery.    See  CHANCERY,  37-40. 

EXCEPTIONS. 
When  necessary.    See  PRACTICE,  6,  7. 

EXECUTION. 
Form  of  an  execution. 

1.  After  death  of  defendant.  Where  a  judgment  debtor  dies,  an  execu- 
tion cannot  be  issued  upon  the  judgment  against  his  administrator  or 
heirs.  The  better  practice  in  such  case  is,  to  recite  in  the  execution,  the 
recovery  of  the  judgment,  the  death  of  the  defendant,  the  notice  to  the 
administrator,  and  then  specially  command  the  sheriff,  that,  of  the  lands 
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EXECUTION.    Form  op  an  execution.     Continued. 

owned  by  the  defendant  at  his  death,  he  levy  the  amount  of  the  judgment 
and  costs.  But  this  is  only  form  and  not  material ;  so,  if  the  execution  is 
issued  in  the  usual  form,  against  the  defendant  himself,  though  informal, 
a  sale  of  land  thereunder  will  be  valid,  and  pass  the  title  to  the  purchaser 
Wight  v.  Wallbaum  et  al.  554. 
Final  process  against  school  directors. 

2.  What  character  of  writ  can  be  awarded  against  school  directors.  A  judg- 
ment against  school  directors  can  only  be  enforced  in  the  mode  provided 
by  section  forty-nine  of  the  act  of  1857;  and  an  order  by  the  *•««-*  p^r  a 
general  execution  to  issue  on  such  a  judgment,  is  erroneous.  £>w»*n  et  al. 
v.  Osborne,  102. 

EXPRESS  COMPANIES. 
Their  liability  under  a  "  c.  o.  d." 

1.  And  herein  of  parol  evidence  in  respect  thereof.  When  an  express  com- 
pany gives  a  receipt  for  a  package  for  transportation,  in  which  the  letters 
"  C.  0.  D."  are  used,  and  a  certain  sum  is  also  stated  in  connection  therewith, 
in  a  suit  against  the  company  by  the  consignor  to  recover  the  value  of  the 
package,  which  was  delivered  to  the  consignee  without  the  amount  being 
collected,  parol  evidence  is  admissible  to  prove  the  meaning  of  those  let- 
ters.    American  Express  Company  v.  Lesem  et  al.  312. 

2.  And  if  an  express  company,  or  other  common  carrier,  resort  to  enigmas 
in  the  conduct  of  their  business,  they  shall  not  alone  be  permitted  to  afford 
the  solutions.    Ibid.  312. 

3.  But  it  is  not  competent,  in  such  case,  for  the  company  to  prove  by 
parol  that  goods  which  had  on  prior  occasions  been  sent  by  the  same  con- 
signor to  the  same  consignee,  and  the  receipt  given  therefor  using  the 
same  letters,  were  delivered  to  the  consignee  without  payment  being  first 
required,  upon  an  understanding  to  that  effect  between  him  and  the  con- 
signor, as  such  an  arrangement  in  regard  to  prior  transactions  did  not  pre- 
clude the  company  from  contracting  not  to  deliver  the  goods  until  the 
money  was  paid,  and  such  proof  would  change  the  legal  import  and  effect 
of  the  written  contract,  which  cannot  be  done  by  parol.    Ibid.  312. 

4.  In  this  case,  which  was  of  the  character  mentioned,  the  agent  of  the 
company  testified  that  the  letters  "  C.  0.  D."  meant  that  the  company  was 
to  collect  of  the  consignee,  on  delivery,  the  amount  due  from  him  and 
marked  on  the  package,  and  to  return  such  amount  to  the  consignor. 
"  And  this,"  the  court  say,  "  is  the  experience  of  the  whole  business  com- 
munity employing  such  an  agency.  The  letters  are  the  initials,  and  so 
understood,  of  the  words  '  collect  on  delivery,'  and  this  undertaking,  by 
those  letters,  the  company  assumed,  and  they  must  be  held  to  a  strict  per- 
formance thereof."     Ibid.  312. 

Agents  of  express  companies. 

5.  Of  their  authority.  An  express  company  is  bound  by  all  the  acts  of 
its  agents  done  in  the  regular  course  of  its  business.     Ibid.  312. 
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6.  So  where  the  agent  gives  a  receipt  for  goods  for  transportation,  in 
which  the  letters  "  C.  0.  D."  are  used,  the  company  is  bound  by  the  con- 
tract.   American  Express  Company  v.  Lese7n  et  al.  312. 

FALSE  RETURN  OF  PROCESS.    See  PROCESS,  2,  3. 

1ENCES. 
Stock  bunning  at  large. 

Owner  of  land  must  fence  against  stock.     See  LIVE  STOCK,  1,  2,  8,  4. 
Division  fences. 

Of  the  rule  respecting  them.    Same  title,  6. 
Fencing  railroads. 
Modification  of  the  rule  in  Seeley  v.  Peters.     Same  title,  5. 
Liability  for  injuries  done  by  the  trains  of  one  company  while  using  the  road 
of  another.    See  RAILROADS,  5,  6,  7. 

FORCIBLE  ENTRY  AND  DETAINER. 
Of  the  complaint. 

1.  Its  sufficiency  in  forcible  detainer.  There  is  no  precise  form  for  a  com- 
plaint in  this  action,  nor  ought  unreasonable  strictness  be  required.  It  is 
enough,  if  the  complaint  show  the  relation  of  landlord  and  tenant  to  have 
existed,  that  the  time  for  which  the  premises  were  let  has  expired,  and 
that  the  tenant  persists  in  holding  the  premises  after  demand  made  in 
writing  for  the  possession  thereof.    Dunne  v.  Trustees  of  Schools,  578. 

By  whom  the  action  must  be  brought. 

2.  Where  the  party  dispossessed  has  sold  the  premises.  Where  there  has 
been  a  forcible  or  unlawful  entry  upon  lands,  the  right  to  maintain  an 
action  of  forcible  entry  and  detainer  therefor,  vests  at  once  in  the  one 
whose  possession  is  invaded,  and  this  right  must  be  exercised,  during  his 
life,  in  his  own  name.    Dudley  et  al.  v.  Lee,  339. 

3.  It  will  not  pass  to  Ms  assignee,  to  be  asserted  in  the  name  of  the 
latter,  the  object  of  the  statute  being  to  give  a  summary  remedy  to  one 
who  has  been  forcibly  dispossessed,  without  reference  to  his  title  or  to  his 
right  of  possession.    Ibid.  339. 

4.  The  words  in  the  statute  concerning  forcible  entry  and  detainer, 
which  give  a  right  of  action  to  the  person  "  entitled  to  the  possession," 
apply  to  cases  brought  for  forcible  detainer  simply,  and  not  to  those  for 
forcible  entry  and  detainer.    Ibid.  339. 

5.  So,  although  the  party  who  was  dispossessed  may  have  conveyed  the 
premises  to  another  before  suit  brought,  still  the  action  must  be  in  the 
name  of  the  former.    Ibid.  339. 

6.  Where  a  tenant  holds  over,  and  the  landlord  has  alienated  the  reversion. 
But  there  is  no  right  of  action  against  a  tenant,  who  holds  over,  until  "  a 
demand  made  in  writing  by  the  person  entitled  to  the  possession  ; "  and, 
as  against  the  tenant,  that  person  must  be  either  the  landlord  or  his  lega1 
representative  by  assignment  or  otherwise,  and  it  may  be  either  of  theiu. 
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And  the  right  of  action  vests  alone  in  the  person  so  "  entitled  to  the  pos- 
session."   Dudley  et  al.  v.  Lee,  339. 

7.  If  the  landlord  has  alienated  the  reversion  during  the  lease,  then  his 
alienee  is  "  entitled  to  the  possession  "  at  its  termination,  and  he  should 
make  the  demand  and  bring  the  action.    Ibid.  339. 

8.  Under  act  of  1861.  The  remedy  by  this  action,  to  recover  the  posses- 
sion of  land  sold  under  a  decree,  is  given  to  the  purchaser  of  the  premises 
by  the  amendatory  act  of  1861.     BucJcer  v.  Wheeler  et  al.  437. 

Disclaimer  by  plaintiff  before  entry. 

9.  Constitutes  a  defense.  In  an  action  of  forcible  entry  and  detainer  it  is 
competent  for  the  defendant  to  prove  that  prior  to  the  entry  the  plaintiff 
disclaimed  to  him  any  interest  or  claim  in  the  premises ;  and,  if  proven, 
such  fact  will  constitute  a  defense  to  the  action.    Dudley  et  al.  v.  Lee,  339. 

10.  Nor  does  the  fact  that  the  plaintiff  was  a  tenant  of  third  persons 
affect  the  question,  since  it  is  his  rights,  growing  out  of  an  invasion  of  his 
actual  possession,  which  are  in  controversy  in  such  a  suit.    Ibid.  839. 

Of  the  appeal  bond. 

11.  Its  requisites.  An  appeal  bond,  in  a  case  of  forcible  entry  and  de- 
tainer, is  the  same  as  that  required  in  other  appeals,  with  the  addition  of 
a  clause  for  the  payment  of  the  rents  pending  the  appeal.  Tomlin  et  al.  v. 
Green  et  al.  225. 

12.  Effect  of  conditions  not  required  oy  statute.  When  an  appeal  bond  con- 
tains conditions  which  are  not  required  by  the  statute,  such  conditions  are 
not  obligatory  upon  the  makers.    Ibid.  225. 

13.  So  where  an  appeal  bond,  given  in  a  case  of  forcible  entry  and  de- 
tainer, contained  a  condition  for  the  payment  of  all  damages  that  had  or 
should  accrue  by  reason  of  the  forcible  entry  and  detainer,  held,  that  it  was 
a  condition  not  required  by  the  statute,  and  therefore  void.    Ibid.  225. 

14.  May  cover  accruing  rents.  On  an  appeal  by  the  defendant  from  the 
judgment  of  a  justice  of  the  peace  in  an  action  of  forcible  detainer  brought 
by  a  purchaser  under  a  decree,  under  the  act  of  1861,  it  is  proper  that  the 
appeal  bond  should  cover  accruing  rents.    Rucker  v.  Wheeler  et  al.  436. 

15.  Measure  of  damages  in  action  on  appeal  bond.  See  MEASURE  OP 
DAMAGES,  3. 

FORFEITURE. 
Forfeiture  of  recognizance. 
Essential  to  a  valid  judgment    See  RECOGNIZANCE,  12. 

FORMER  DECISIONS. 
Alley  et  al.  v.  The  People,  1  Gilm.  112. 

Upon  the  question  of  awarding  execution  against  a  part  of  several  cognieort, 
upon  a  return  of  nihil  as  to  the  others,  overruled.     Wheeler  v.  The  Peo» 
pie,  430.    See  RECOGNIZANCE,  2. 
Lloyd  v.  Malone,  23  111.  43. 

In  regard  to  the  protection  afforded  a  purchaser  at  an  administrator's  sale,  ex- 
plained in  Moore  et  ux.  v.  Neil  et  al  256.     See  PURCHASERS,  6. 
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Merry  v.  Bostwick,  13  111.  398,  aud  Watson  v.  Reissig,  24  id.  281. 

Commented  upon  as  to  their  effect  upon  a  premature  redemption  from  an  execu- 
tion sale  by  a  judgment  creditor,  in  Blair  et  al.  v.  Chamblin  et  al.  521 
See  REDEMPTION,  2. 

FORMER  RECOVERY. 
Construction  of  an  agreement. 

1.  Bar  to  a  recovery  for  a  subsequent  injury.  Where,  in  an  action  against 
a  railroad  company  for  trespass,  "  resulting  from  the  construction  of  the 
road,"  the  parties  agreed  to  submit  to  the  jury  to  find  the  full  amount  of 
past,  present  and  future  damages  from  matters  charged  in  the  declaration," 
and  agreed  that,  "if  a  judgment  should  be  entered  on  a  verdict  of  a  jury, 
and  paid  by  defendant,  no  further  action  should  be  brought  for  the  con- 
tinuance of  the  matters  mentioned  in  the  declaration,"  and  the  proof  was 
that  such  a  judgment  had  been  rendered  and  paid;  held,  that  this  was  a 
bar  to  any  suit  for  injuries  by  the  washing  of  mud  and  sediment  brought 
by  the  party  making  this  agreement.  Illinois  Central  Railroad  Company  v. 
Allen,  205. 

2.  In  such  case,  whatever  injuries  were  proven  were  of  the  character 
which  the  parties  must  have  had  in  view  when  they  stipulated  that  "  no 
further  action  should  be  brought."     Ibid.  205. 

FRAUD. 
What  constitutes  fraud. 

1.  In  an  administrator's  sale  of  land.  Two  persons  purchased  a  note 
against  an  estate  as  a  means  of  getting  title  to  a  tract  of  land  belonging 
to  the  estate,  upon  speculation.  One  of  them,  in  pursuance  of  the  design, 
administered  upon  the  estate,  obtained  an  order  for  a  sale  of  the  land  to 
pay  the  debt,  and  procured  a  third  party  to  purchase  at  the  sale,  for  the 
use  of  the  owners  of  the  debt,  which  he  did  at  a  price  greatly  less  than  its 
value,  and  then  quitclaimed  to  the  administrator,  who  conveyed  to  his 
copartner  in  the  transaction.  It  was  held,  in  an  action  of  ejectment  brought 
fcy  the  heirs  of  the  intestate  against  the  party  thus  holding  the  title,  that 
there  was  such  fraud  attending  the  administrator's  sale  as  to  invalidate 
the  title  derived  therefrom,  in  the  hands  of  one  having  notice  of  the  fraud. 
Lockwood  v.  Mills  et  al.  602. 

SUPPRESSIO  VERI. 

2.  When  it  will  constitute  fraud.  To  make  the  mere  suppression  of  a  fact 
such  a  fraud  as  avoids  the  contract,  there  must  be  something  more  than  a 
failure  to  communicate  facts  within  the  knowledge  of  the  vendor, — there 
must  be  a  concealment,  as  by  withholding  information  when  asked  for,  or 
by  using  some  device  to  mislead,  thus  involving  act  and  intention.  Kohl 
v.  Lindley  et  al.  195. 

3.  And  the  distinction  in  such  cases  seems  to  be  that  the  seller  may  let 
the  buyer  cheat  himself  ad  libitum,  but  must  not  actively  assist  him  in 
cheating  himself.  So,  in  a  sale  of  hay  where  the  seller  was  silent,  and 
used  no  artifice  to  induce  the  purchaser  to  buy,  and  the  hay  was  then  in 
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FRAUD.    Suppressio  veri.     Continued. 

ricks,  and  proper  diligence  would  have  enabled  him  to  detect  its  unsound 
condition,  the  sale  was  not  fraudulent.     Kohl  v.  Lindley  et  al.  195. 
Statute  op  frauds.    See  that  title,  post. 

FRAUDULENT  CONVEYANCES. 
When  a  sale  is  fraudulent. 

1.  As  to  creditors.  When  A  claimed  to  have  sold  a  stock  of  goods  to  B, 
and  the  proof  was  that  such  purchase  was  not  an  absolute  one,  but  that  B 
simply  became  a  partner,  and  secretly  held  two-thirds  of  the  stock  in  trust 
for  A  and  his  partner ;  held,  that  such  sale  was  fraudulent,  and  designed 
to  hinder  and  delay  creditors  in  the  collection  of  their  demands.  Sieere  et 
al.  v.  Hoagland  et  al.  264. 

FRUIT-TREES  AND  SHRUBBERY. 
In  a  nursery. 

When  real  and  when  personal  property.    See  CONVEYANCES,  4. 

GARNISHMENT. 
Defect  in  form  of  writ. 

1.  Waived  by  appearance.  When  a  party  appears  and  answers  a  writ 
of  garnishment,  he  thereby  waives  any  want  of  form  in  the  writ.    Phelp* 

v.  Reeder  et  al.  172. 

GOODS  AND  CHATTELS. 
United  States  treasury  notes. 

1.  Where  the  proof,  on  an  indictment  for  larceny,  showed  that  United 
States  treasury  notes  were  what  was  taken,  they  were  held  to  be  not  only 
money  but  personal  property,  and  as  such  they  were  goods  and  chattels 
Collins  et  al.  v.  The  People,  233. 

2.  In  such  case  United  States  treasury  notes  in  the  possession  of  a 
person  may  properly  be  alleged  to  be  the  goods  and  chattels  of  that  person 
Ibid.  233. 

GUARANTY. 
Of  the  consideration. 

1.  What  is  sufficient.    See  CONSIDERATION,  1. 
Absolute  guaranty. 

2.  What  constitutes.  Where  a  guarantor  undertakes  to  pay  a  specific 
sum  of  money  in  case  a  third  party  fails  to  do  so,  that  constitutes  an  abso- 
lute guaranty.     Dickerson  v.  Derrickson,  574. 

3.  In  what  event  an  absolute  guarantor  becomes  liable.  Where  a  guaranty 
is  absolute,  it  is  the  duty  of  the  guarantor  to  see  to  the  payment  of  the 
money ;  no  demand  or  notice  of  non-payment  is  necessary  to  fix  his  lia- 
bility.   Ibid.  574. 

Contingent  guaranty  —  notice. 

4.  Whether  notice  is  necessary.  It  seems,  however,  that  when  the  guar- 
anty depends  upon  the  happening  of  some  contingent  event,  it  is  necessary, 
when  the  event  has  occurred,  that  notice  should  be  given  to  the  guarantor 
within  a  reasonable  time.     Ibid.  574. 
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GUARANTY.    Contingent  guaranty — notice.     Continued. 

5.  What  is  reasonable  notice  in  such  case.  What  is  a  reasonable  time  for 
such  a  notice  depends  upon  circumstances ;  if  it  is  given  before  loss  can 
occur,  or  the  situation  of  the  parties  becomes  changed  so  as  to  endanger 
loss,  it  is  sufficient.  If  delayed  so  long  as  to  deprive  the  guarantor  of  the 
means  of  securing  himself,  it  would  not  be  in  time,  and  the  guarantor 
would  be  released.    Dickerson  v.  DerricJcson,  574. 

Proof  of  non-payment  by  the  principal. 

6.  What  is  sufficient.     See  EVIDENCE,  21. 

HEIES. 
Liability  upon  contracts  of  ancestor. 

1.  Upon  an  exchange  of  lands.  A.  and  F.  exchanged  lands  with  each 
other,  by  parol,  each  delivering  possession.  A.  afterward,  in  the  absence 
of  F.,  took  wrongful  possession  of  F.'s  land,  and  refused  to  convey.  F 
filed  his  bill  against  A.  to  compel  a  conveyance,  and  praying  an  account 
of  rents  and  profits  ;  pending  the  suit  A.  died,  his  heirs  were  made  parties, 
and  were  compelled  to  convey  the  land  and  account  for  the  rents  and 
profits  from  the  time  their  ancestor  last  went  into  possession.  Fitzsimmona 
v.  Allen's  Admr.  and  Heirs,  440. 

When  rent  goes  to  the  heir.    See  RENT,  4. 

Removing  cloud  from  title  to  realty. 

The  heir  alone  can  institute  suit  for  that  purpose.    See  ADMINISTRATION 
OF  ESTATES,  9. 

Proof  of  heirship. 

What  is  sufficient     See  EVIDENCE,  24. 

HIGHWAYS. 
Notice  of  election  as  overseer  of  highways. 
What  constitutes.     See  NOTICE,  16. 

HOMESTEAD. 
Occupancy  essential. 

1.  And,  herein,  what  constitutes  a  sufficient  occupancy.  The  right  to  a 
homestead  does  not  consist  in  purchasing  property  for  a  homestead,  but  in 
actually  occupying  it  as  such.  Hence,  when  a  bill  for  a  foreclosure  alleged 
that  the  premises  were  not  occupied  as  a  homestead  at  the  time  of  the 
execution  of  the  mortgage,  and  the  answer  did  not  allege  an  occupation, 
but  did  allege  that  the  complainant  knew,  at  the  time  of  such  execution, 
that  it  was  purchased  as  a  homestead,  the  answer  was  not  responsive  to 
the  bill,  and  there  was  no  homestead.     Tourville  et  ux.  v.  Pierson,  446. 

2.  Where  a  tract  of  land  was  leased  to  a  tenant,  who  raised  a  crop  on 
it,  but  did  not  occupy  the  buildings  which  were  upon  it,  while  the  owner 
and  family  lived  on  another  and  distinct  tract  of  land,  owned  by  them,  of 
the  value  of  sixteen  hundred  dollars,  there  is  no  such  occupation  of  the 
tract  so  leased,  as  would  defeat  a  mortgage  executed  at  that  time,  by  reason 
of  the  homestead  law.     Ibid.  446. 
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HOMESTEAD.    Occupancy  essential.     Continued. 

3.  Only  one  homestead  for  each  family.  The  law  never  contemplated 
that  a  head  of  a  family  can  have  two  or  more  homesteads,  one  being  his 
place  of  actual  residence,  the  other  being  occupied  by  a  tenant.  Tourville 
et  ux.  v.  Pierson,  446. 

"  Lot  op  ground  and  buildings  thereon." 

4.  What  constitutes.  Where  a  mortgage  on  the  north  twenty  acres  of 
an  "  eighty  "  was  executed  by  parties  whose  homestead  where  they  then 
resided,  and  which  was  worth  sixteen  hundred  dollars,  was  the  south  forty 
acres  of  the  same  "  eighty,"  and  the  twenty  acres  lying  between  these 
two  tracts  had  been  previously  sold  by  said  parties,  and  deeded  away 
there  the  continuity  between  the  forty  and  the  twenty  was  broken,  and  it 
isolated  the  south  end  of  the  "  eighty,"  making  that  "  the  lot  of  ground 
and  the  buildings  thereon,"  which  was  the  homestead.    Ibid.  446. 

The  wipe  may  own  the  homestead. 

5.  Where  the  title  to  the  "  lot  of  ground,  and  the  buildings  thereon  " 
Is  in  the  wife,  and  she,  with  her  husband  and  her  family,  resides  thereon, 
that  lot  is  the  homestead.    Ibid.  447. 

Abandonment  op  homestead. 

6.  What  constitutes.  Where  the  owner  of  a  homestead  moves  off  the 
premises,  with  his  family,  to  a  farm  belonging  to  another  person,  and  sub- 
sequently the  husband  alone  conveyed  away  the  homestead,  this  was  held 
such  an  abandonment  as  destroyed  the  homestead  right.  Phillips  et  al., 
j&dmrs.,  v.  The  Gity  of  Springfield,  83. 

Rights  op  the  wipe. 

7.  During  the  life-time  of  the  husband.  In  this  case,  the  wife  voluntarily 
abandoned  her  husband  while  they  were  living  on  the  farm,  and  intruded 
upon  the  possession  of  his  grantee  in  their  former  homestead,  insisting  she 
still  had  a  homestead  right  therein.  But  it  was  held  that,  during  the  life- 
time of  the  husband,  no  claim  to  a  homestead  could  exist  in  her.  His 
domicile,  in  law,  was  hers.    Ibid.  83. 

Purchase  money. 

8.  No  right  of  homestead  exists  against.  Where  a  mortgage  on  land  was 
given  to  secure  the  purchase  price,  and  the  mortgagor  intended,  at  the 
time,  to  make  it  a  homestead,  and  afterward  did  actually  remove  to  it, 
these  facts  did  not  make  it  the  homestead  of  the  mortgagor,  so  as  to  defeat 
the  mortgage.     Tourville  et  ux.  v.  Pierson,  447. 

Judgment  LD3N. 

9.  Does  not  attach.  A  judgment  lien  does  not  attach  to  a  homestead. 
While  premises  remain  exempt  from  levy  and  sale,  under  the  homestead 
law,  they  are  in  the  same  situation,  with  reference  to  a  judgment  lien,  as 
though  no  judgment  existed  against  the  owner.     Bliss  v.  Clark,  590. 

When  a  lien  attaches. 

10.  Of  the  relative  rights  of  senior  and  junior  judgment  creditors,  When 
the  homestead  exemption  shall,  from  any  cause,  cease  to  exist,  and  the 
premises  become  liable  to  levy  and  sale,  then  the  first  levy  thereafter  will 
bind  the  property,  whether  the  writ  is  issued  upon  a  senior  or  a  junior 
judgment.    Ibid.  590. 
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HOMESTEAD.    When  a  lien  attaches.     Continued. 

11.  So,  where  there  were  two  judgments  recovered  against  the  owner 
of  a  homestead,  at  different  times,  an  execution  was  sued  out  upon  the 
junior  judgment,  and,  while  that  execution  was  in  existence,  and  the 
debtor  still  in  the  occupancy  of  the  premises  as  a  homestead,  the  debtor 
and  his  wife  released  to  the  plaintiff  in  the  junior  judgment  their  home- 
stead right,  and  such  release  was  followed  by  a  levy  and  sale  under 
the  execution.  Subsequently,  and  after  the  debtor  had  abandoned  the 
premises,  an  execution  was  sued  out  upon  the  senior  judgment  and  levied 
upon  the  premises,  and  they  were  sold.  It  was  held,  that,  upon  the  execu- 
tion of  the  release,  the  premises  then,  for  the  first  time,  became  liable  to 
levy  and  sale,  and  the  execution  issued  upon  the  junior  judgment  being 
in  existence,  and  the  release  followed  by  a  levy  and  sale  thereunder,  all 
of  the  debtor's  title  passed  to  the  purchaser  at  that  sale,  and  could  not  be 
defeated  by  any  subsequent  sale  under  the  senior  judgment.  Bliss  y. 
Clark,  590. 

IDEM  SONANS.    See  NAMES,  1 

IMPROVEMENTS. 
Redemption  by  purchases  under  execution. 

On  bill  to  redeem  by  such  purchaser  from  a  prior  trust-deed,  whether  he  must  pa} 
for  improvements  made  on  the  land.     See  CHANCERY,  26. 

INCUMBRANCE. 
When  purchaser  pays  off  incumbrance. 
Applied  as  a  payment  on  the  purchase-money.    See  VENDOR  AND  PUR. 
CHASER,  1. 

INFANTS. 
Descents— personal  property. 

On  the  death  of  an  infant,  in  whom  the  title  to  his  personal  property  vests.    See 
DESCENTS,  1. 
Administering  on  estates  of  infants. 

Whether  necessary.    See  ADMINISTRATION  OF  ESTATES,  1. 

INJUNCTION. 
When  allowable. 

1.  To  restrain  a  vendor  from  removing  trees  from  the  land.  A  purchaser  of 
land  upon  which  fruit-trees  and  ornamental  shrubbery  were  growing  for 
nursery  purposes,  being  in  possession  under  his  contract  of  purchase,  the 
vendor  removed  a  part  of  the  shrubbery,  and  claimed  the  right,  under  a 
verbal  reservation,  to  move  much  more.  Held,  this  was  a  proper  case  for  an 
injunction  at  the  suit  of  the  purchaser  to  restrain  the  vendor  from  remov- 
ing any  more  trees  or  shrubbery  from  the  premises.     Smith  v.  Price,  28. 

To  prevent  or  abate  a  nuisance. 

2.  When  the  remedy  is  by  injunction  and  v)hen  by  suit  at  law.  See  NUIS- 
ANCE, 3  to  8. 
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INSTRUCTIONS. 

TOO!  FOR  OFFERING  INSTRUCTIONS. 

1.  Under  a  special  rule  of  court.  Under  a  rule  of  court,  requiring  instruc- 
tions to  be  presented  before  the  argument  to  the  jury  had  closed,  instruc- 
tions were  offered  before  the  plaintiff  had  closed  his  argument,  but  the 
court  declined  to  receive  and  act  upon  them.  Held,  that  if  the  instruc- 
tions were  proper  they  should  have  been  given,  and  for  the  refusal  to  give 
them,  the  judgment  ought  to  be  reversed.    Bowman  v.  Wettig,41Q. 

Of  their  general  qualities. 

2.  Should  not  assume  facts  as  proven.  Instructions  should  be  given 
hypothetically,  and  be  so  drawn  as  to  state  the  law  upon  a  supposed  state 
of  facts  to  be  found  by  the  jury,  and  not  assume  the  facts  as  proved. 
Bond  et  al.  v.  The  People,  26. 

3.  So  on  the  trial  of  a  party  under  an  indictment  for  an  assault  with  an 
intent  to  murder,  where  the  court  instructed  the  jury  that  if  a  certain  fact 
existed  "  at  the  time  the  assault  to  murder  was  made,"  they  should  find 
the  defendant  guilty,  the  instruction  was  held  erroneous  because  it 
assumed  that  the  defendant  made  an  assault  to  murder,  a  fact  it  was  the 
province  of  the  jury  alone  to  decide.    Ibid.  26. 

4.  Should  leave  the  facts  to  the  jury.  An  instruction  which  takes  away 
from  the  jury  the  consideration  of  testimony  properly  before  them,  is 
erroneous.     Ayers  et  al.  v.  Metcalf  et  al.  307. 

5.  Must  be  based  on  the  evidence.  An  instruction  which  does  not  require 
the  jury  to  believe  "  from  the  evidence  "  the  facts  assumed  in  it,  is  objec- 
tionable, even  if  the  law  in  the  instruction  is  correctly  stated ;  but  this 
court  has  often  declared  that,  where  an  erroneous  instruction  has  been 
given,  and  still  on  the  whole  it  appears  that  substantial  justice  has  been 
done,  the  judgment  will  not  be  reversed.    Parker  v.  Fisher  et  al.  164. 

6.  Preponderance  of  testimony.  After  giving  instructions  based  upon  an 
assumed  state  of  facts  to  be  found  by  the  jury,  it  is  proper  then  to  instruct 
the  jury  that  they  should  decide  all  questions  in  controversy  in  the  case 
according  to  the  preponderance  of  the  evidence.     White  v.  Thomas,  227. 

7.  In  larceny,  the  value  of  the  property  stolen  must  be  included  in  the  instruc- 
tions.   See  CRIMINAL  LAW,  16. 

Instructions  in  criminal  cases. 

8.  Should  be  few  and  simple.  Attorneys  for  the  State,  it  seems,  should 
ask  very  few  instructions,  and  those  as  plain  and  simple  as  language  can 
make  them.    Miller  et  al.  v.  The  People,  457. 

INTEREST. 
When  recoverable. 

1.  In  suing  for  money  paid  upon  a  contract  to  furnish  a  substitute  in  the  army, 
which  was  not  performed.     See  CONTRACTS,  6. 

Compound  interest. 

2.  What  constitutes.  Where  a  decree  finds  a  sum  of  money  to  have  been 
due  at  a  certain  day,  and  interest  is  computed  thereon  up  to  the  day  of 
entering  the  decree,  the  principal  and  interest  so  found  will  be  the  amount 
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INTEREST.    Compound  interest.     Continued. 

of  the  decree,  and  the  decree  will  bear  interest  from  the  date  of  its  entry 
This  is  not  allowing  compound  interest.     Stevens  v.  Goffeen  et  al.  148. 
Agreement  to  pay  interest. 

3.    By  what  character  of  evidence  to  be  proven.    See  EVIDENCE,  26, 27,  28 

AS  BETWEEN  ASSIGNOR  AND  ASSIGNEE. 

4     Of  the  rate  of  interest  recoverable.    See  MEASURE  OF  DAMAGES,  1, 2 

INTERLOCUTORY  DECREE. 
What  constitutes,  and  its  effect.    See  CHANCERY,  21 

INTRUDER. 
May  be  ejected. 

1.  By  the  party  in  possession.  Where  one  is  in  the  lawful  possession  of 
premises,  he  has  a  right  to  eject  an  intruder  thereon,  using  no  unneces- 
sary force  in  so  doing.     Phillips  et  al,  Admrs.,  v.  The  City  of  Springfield,  83 

JUDGE'S  MINUTES. 
Their  sufficiency. 
For  the  preparation  of  decree.    See  CHANCERY,  47. 

JUDGMENTS. 
Judgment  in  action  on  the  case. 

1.  Its  requisites.  Upon  a  verdict  for  the  plaintiff  in  an  action  on  the 
case,  for  three  thousand  dollars  damages,  this  entry  was  made  :  "  Judg- 
ment entered  upon  the  verdict  for  $3,000,  and  costs."  Held,  not  to  be  a 
sufficient  entry  of  a  judgment.     Martin  v.  Barnhardt,  9. 

Presumptions. 

2.  In  support  of  a  judgment  It  cannot  be  presumed  that  a  judgment  has 
been  regularly  entered  merely  because  a  suit  has  been  instituted,  or 
because  a  jury  has  found  a  verdict  in  the  case,  or  because  the  clerk  may 
make  such  a  recital  as  the  above.     Ibid.  9. 

Judgment  on  forfeited  recognizance, 

3.  Its  requisites.  In  a  proceeding  by  scire  facias  on  a  recognizance,  a 
judgment  was  rendered  for  the  amount  of  the  penalty,  and  it  was  held  not 
to  be  erroneous,  although  an  order  merely  awarding  execution  would  have 
been  sufficient,  and  perhaps  technically  more  accurate.  Landis  et  al.  v.  The 
People,  79. 

Judgment  on  a  plea  not  answered.    See  PLEADING,  17. 
Judgment  for  costs. 

Against  an  administrator.     See  COSTS,  1. 
In  collateral  proceedings. 

Bow  far  deemed  conclusive.     See  EVIDENCE,  15, 16. 

JUDGMENT  LIEN.    See  LIEN.    13,14.    HOMESTEAD,  9. 

JUDICIAL  NOTICE. 
Of  what  courts  take  judicial  notice.    See  EVIDENCE,  1,  2 
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JUDICIAL  POWER. 
Opening  and  adjourning  court. 

Are  judicial  acts.    See  CIRCUIT  COURT,  2,  3. 
By  whom  to  be  exercised. 

By  the  judge  alone.    Same  title,  2,  8 

JUDICIAL  SALES. 
Administrator's  sales  op  land. 

When  and  in  what  manner  they  may  be  questioned.    See  ADMINISTRATION 
OF  ESTATES,  15  to  20. 
Purchaser  under  void  decree. 

Where  proceedings  are  void  for  want  of  proper  parties,  no  title  passes.     See 
PARTIES,  11, 12. 

JURISDICTION. 
In  matters  op  trust. 

1.  With  reference  to  swamp  lands.    See  CHANCERY,  10. 
Consent  cannot  give  jurisdiction. 

2.  As  between  a  court  of  chancery  and  a  court  of  law.  Where  an  action  of 
assumpsit  was  brought  in  reference  to  a  matter  of  which  the  exclusive 
jurisdiction  is  in  chancery,  as  an  alleged  trust,  it  was  held  that  a  stipula- 
tion by  the  parties  that  no  advantage  should  be  taken,  in  regard  to  the 
form  of  action  or  the  condition  of  the  pleadings,  would  not  avail  to  give 
the  court  of  law  jurisdiction.    Board  of  Supervisors  v.  Thompson,  566. 

Power  op  courts  over  their  oeders,  etc. 

8.  It  is  not  error  for  the  Circuit  Court  to  set  aside  an  order  vacating  a 
judgment  in  ejectment,  which  was  made  contrary  to  an  agreement  pre- 
viously entered  into  between  the  parties.  Motions  of  this  character  are 
within  the  equitable  jurisdiction  of  courts  of  law  over  their  judgments 
process  or  sales  made  under  their  authority.     Gillespie  v.  Bout,  247. 

4.  To  promote  justice,  to  carry  into  effect  the  agreement  of  parties,  and 
to  prevent  either  from  obtaining  an  unfair  advantage  of  the  other,  a  court 
of  law  may  vacate  an  order  where  unfairly  obtained.    Ibid.  247. 

Jurisdiction  in  chancery.    See  CHANCERY,  1  to  10. 

JURY. 
Impaneling  a  jury. 

1.  Presumption  as  to  its  sufficiency.  Where  it  appears  from  the  record  of 
a  cause,  that  there  was  a  jury  on  the  trial  below,  and  that  they  were  duly 
sworn,  in  the  absence  of  any  exception  to  the  mode  in  which  they  were 
tried,  selected  and  sworn,  it  will  be  presumed  that  was  done  according  to 
law.     Martin  v.  Barnhardt,  9. 

Who  may  excuse  jurors  from  attendance. 

2.  Authority  of  the  sheriff.  A  sheriff  has  no  power  to  excuse  any  of  the 
members  of  a  regular  panel  of  jurors;  that  is  the  province  of  the  court 
alone.  And  should  a  sheriff  assume  to  do  so,  the  irregularity  should  be 
promptly  checked.     Ayers  et  al.  v.  Metcalf  tt  ol  307. 
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JURY.     Who  may  excuse  jurors  from  attendance.     Continued. 

3.  Effect  of  such  action  of  the  sheriff.  But  the  simple  fact  that  a  sheriff 
has,  without  authority,  excused  jurors  who  have  been  regularly  selected, 
from  attendance,  will  not  warrant  the  conclusion  that  his  motives  were 
corrupt,  or  that  the  parties  were  prejudiced  by  his  action.  Ayers  et  al  v. 
Metcalf  et  al  307. 

Must  decide  on  the  entire  testimony. 

4.  Of  impeaching  a  witness.  In  a  criminal  case  the  jury  are  to  consider 
the  entire  testimony,  and  may  disregard  the  statements  of  such  witnesses 
as  have  been  successfully  impeached,  unless  such  statements  are  corrobo- 
rated by  other  evidence  not  impeached.     Miller  et  al.  v.  Tlte  People,  457. 

Separation  op  a  jury. 

5.  In  a  criminal  case.  An  officer  in  charge  of  a  jury,  after  a  case  was 
committed  to  them,  who  suffered  individual  jurors  to  separate  from  the 
panel,  deserves  the  punishment  of  the  court.    Ibid.  457. 

6.  But,  in  such  a  case,  where  there  was  no  undue  influenee  upon  the 
jury,  while  so  separated,  the  court  would  not,  for  that  reason,  set  aside  a 
verdict  otherwise  proper.     Ibid.  457. 

Trial  by  jury  —  in  chancery.    See  CHANCERY,  41  to  44. 

LANDLORD  AND  TENANT. 
When  the  relation  exists. 

1.  Where  a  party  was  permitted  to  go  into  possession  of  premises  by  the 
owner,  without  any  terms  of  leasing  being  agreed  upon,  but  under  an 
agreement  that  the  former  would  execute  a  lease  for  some  definite  time, 
which  he  afterward  refused  to  do,  and  willfully  remained  in  possession 
after  having  been  duly  notified  to  leave,  and  after  demand  in  writing  to 
quit  and  deliver  up  possession,  it  was  held,  the  relation  of  landlord  and 
tenant  existed  between  the  parties.     Dunne  v.  Trustees  of  Schools,  578. 

2.  Or  whether  the  parties  are  tenants  in  common  of  the  crop.  The  relation 
of  landlord  and  tenant  may  exist,  although  the  rent  is  to  be  paid  by  a  por- 
tion of  the  crop,  in  which  case  the  parties  are  not  tenants  in  common  of 
the  crop  raised.     Dixon  v.  Niccolls  et  al.  372. 

3.  But  in  all  cases,  whether  it  is  simply  raising  a  crop  on  joint  account, 
or  a  tenancy,  the  rent  payable  in  kind,  depends  upon  the  intention  of  the 
parties.  See  Blue  v.  Leathers,  15  111.  31.  In  this  case  the  tenant  rented  for 
a  year,  the  rent  to  be  one-third  of  the  crop  payable  in  kind,  the  small 
grain  rent,  wheat,  oats  and  barley,  to  be  delivered  to  the  landlord  in  the 
half  bushel  at  the  threshing  machine,  as  soon  as  threshed.  The  exclusive 
possession  of  the  farm  in  the  tenant,  for  a  series  of  years  previously,  a  rent 
agreed  upon,  and  the  non  residence  of  the  owner,  it  was  held,  all  con- 
spired to  show  the  relation  of  landlord  and  tenant,  and  not  a  tenancy  in 
common  in  the  crop.     Ibid.  372. 

What  constitutes  a  lease. 

4.  It  is  not  essential,  to  constitute  a  valid  lease,  that  the  building  which 
is  the  subject  of  the  contract  should  be  erected  at  the  time  the  lease  it 
made,  or  that  the  lessor  should  at  that  time  be  the  owner  of  the  ground 
upon  which  the  building  is  to  be  placed.  Haven  &  White  v.  Wakefielo 
et  al.  509. 
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LANDLORD  AND  TENANT.    What  constitutes  a  lease.     Continued. 

5.  So  where  a  party  agreed  to  procure  a  lot  of  ground  and  erect  a 
house  thereon,  which  another  was  to  rent  at  a  stipulated  price  per  year, 
and  for  a  fixed  term  of  years,  with  the  privilege  of  purchasing  the  prem- 
ises within  a  certain  time  during  the  term,  the  contract  providing  that  in 
case  of  a  purchase,  the  money  which  had  been  previously  paid  as  rent 
should  be  applied  on  the  purchase  price  of  the  land,  it  was  held,  that  the 
contract  constituted  a  lease,  binding  the  lessee  for  the  payment  of  the 
annual  rents,  with  the  right  to  elect  to  change  the  lease  into  a  purchase. 
Haven  &  White  v.  Wakefield  et  al.  509. 

Non-completion  of  a  building. 

6.  Waiver  by  the  lessee.  Where  a  lessor  of  premises  agreed  to  erect  and 
complete  a  building  thereon,  within  a  specified  time,  but  neglected  to  do 
so  within  the  time  agreed  upon,  if  the  lessee  enters  into  possession  of  the 
building,  under  the  contract,  while  it  is  in  an  unfinished  condition,  he 
thereby  waives  any  right  he  may  have  had  to  be  released  from  the  cove- 
nants on  his  part,  by  reason  of  the  failure  of  the  lessor  to  complete  the 
building  within  the  proper  time.    Ibid.  509. 

7.  Damages  to  lessee  for  failure  of  the  lessor  to  complete  a  building  in  proper 
time.  If,  however,  the  lessee  has  suffered  damage,  by  reason  of  the  failure 
of  the  lessor  to  complete  the  building  within  the  time  agreed  upon,  such 
damage  may  be  recouped  in  a  proceeding  for  a  recovery  of  the  rent,  to  the 
extent  of  the  rent ;  and  if  the  damage  exceeds  that  amount,  the  excess 
may  be  recovered  over  in  the  same  proceeding.     Ibid.  509. 

8.  Measure  of  damages  in  such  case.    See  MEASURE  OF  DAMAGES,  6, 7. 
Tenancy  at  will. 

9.  What  constitutes.  Where  a  party  is  let  into  possession  of  premises 
under  an  agreement  to  take  a  lease,  which  he  afterward  refuses  to  do,  he 
is  a  mere  tenant  at  will  after  his  refusal  to  make  the  lease.  Dunne  v. 
Trustees  of  Schools,  578. 

Notice  to  quit. 

10.  Under  the  act  of  1861.  The  act  of  1861,  prescribing  what  notice  shall 
be  given  a  tenant  in  order  to  terminate  the  lease,  has  reference  only  to 
cases  where  the  tenant  holds  over  after  his  term  is  ended,  and  does  not 
contemplate  a  tenancy  at  will.     Ibid.  578. 

11.  A  tenancy  at  will  is  terminated  by  a  demand  of  possession,  without 
any  notice  to  quit.    Ibid.  578. 

12.  Under  the  act  of  1861,  all  tenancies  less  than  one  year  and  greater 
than  one  month,  and  a  tenancy  by  the  month,  require  thirty  days'  notice 
to  terminate  them.  But  it  was  not  intended  by  that  act  to  require  a  notice 
of  thirty  days  to  terminate  tenancies  less  than  one  month.    Ibid.    578. 

Measure  of  recovery  of  rent. 

Where  the  price  is  agreed  upon.     See  MEASURE  OF  DAMAGES,  5. 
Whether  rent  passes  to  a  grantee  of  the  land.    See  RENT,  2,  8. 
Whether  it  goes  to  the  administrator  or  heir.    Same  title,  4 
When  rent  becomes  due.    Same  title,  5,  6. 
Rent  payable  in  kind. 

Ownership  of  the  crop.     Same  title,  7. 

43 — 39th  III. 
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LEASE,  LESSOR,  LESSEE.    See  LANDLORD  AND  TENANT. 

LESSEE  OF  RAILROAD. 
Railroad  not  fenced. 
Liability  for  injury  done  by  the  trains  of  one  company  while  using  the  road  of 
another.    See  RAILROADS,  5,  6,  7. 

LIEN. 
Vendor's  lien. 

1.  When  retained.  As  a  general  rule,  in  equity,  the  vendor  retains  a 
lien  upon  the  real  estate  sold  by  him,  until  the  purchase-money  is  paid. 
McLaurU  et  al.  v.  Thomas,  291. 

2.  This  is  always  the  case  between  the  parties  themselves,  unless  the 
lien  has  been  expressly  or  impliedly  released.    Ibid.  291. 

8.  Waiver  of  lien.  Where  there  is  an  express  agreement  to  waive  the 
lien,  or  where  the  vendor  takes  other  security,  he  thereby  waives  it.  And 
the  same  effect  is  produced  by  an  assignment  of  the  notes  given  for  the 
purchase-money,  as  the  assignee  cannot  enforce  such  a  lien.     Ibid.  291. 

4.  Purchaser  without  notice.  And  a  person  purchasing  from  the  vendee 
without  notice,  or  a  knowledge  of  such  facts  as  charge  him  with  notice, 
of  the  former  vendor's  lien,  takes  the  property  freed  therefrom.     Ibid.  291. 

5.  Where  a  part  of  the  lands  are  sold,  or  where  all  are  sold,  but  to  different 
purchasers.  Usually,  in  case  of  the  sale  of  several  tracts  of  land,  and  the 
vendee  sells  a  portion  to  another  person,  even  with  notice,  and  receives 
the  purchase-money,  the  vendor  will  be  required  to  exhaust  the  property 
remaining  in  the  hands  of  his  vendee,  before  he  can  resort  to  the  portion 
in  the  hands  of  the  second  purchaser.    Ibid.  291. 

6.  Or,  where  a  person  who  only  holds  a  bond  for  a  conveyance  from  his 
vendor,  sells  a  portion  of  the  premises  to  another,  and  the  first  vendor  con- 
veys such  portion  to  the  second  purchaser  without  objection,  and  without 
any  notice  to  him  that  he  would  rely  on  his  vendor's  lien  as  to  the  portion 
so  conveyed,  and  permits  such  second  purchaser  to  pay  the  money  to  his 
vendor,  without  objection,  the  first  vendor  will  thereby  be  estopped  from 
afterward  asserting  his  lien  for  unpaid  purchase-money,  as  against  sucb 
second  purchaser.    Ibid.  291. 

7.  It  seems  that  where  the  vendee,  who  holds  the  land  subject  to  ins 
vendor's  lien  for  unpaid  purchase-money,  sells  all  of  the  land  to  different 
purchasers,  who  are  all  in  the  same  situation,  having  notice  of  the  first 
vendor's  rights,  the  land  must  all  be  charged  ratably  with  his  "B*r.. 
Ibid.  291. 

8.  But  where  a  purchaser  from  che  first  vendee  of  a  portion  of  the  prem 
ises  holds  in  such  manner  that  the  first  vendor's  lien  still  exists  as  to 
him,  and  he  purchased  with  knowledge  that  the  residue  of  the  premises 
had  been  sold  to  other  parties  discharged  from  that  lien,  the  portion  so 
purchased  by  him  must  bear  the  whole  burden  of  the  unpaid  purchase- 
money  due  the  first  vendor.     Ibid.  291. 

9.  If,  however,  at  the  time  such  second  purchaser,  holding  subject  to 
the  first  vendor's  lien,  acquired  his  title,  there  remained  another  portion 
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LIEN.    Vendor's  lien.     Continued. 

of  the  premises  also  subject  to  that  lien,  these  two  portions  being  charge- 
able ratably  with  the  entire  lien,  and  the  latter  portion  was  afterward  sold 
to  another  party  to  whom  the  first  vendor  released  his  lien,  with  notice  of 
the  sale  to  the  former  of  these  two  purchasers,  then  the  second  purchaser, 
who  still  holds  subject  to  the  lien,  will  hold  his  portion  discharged  from 
the  ratable  proportion  thereof  which  had  existed  upon  the  other  portion 
at  the  time  he  purchased,  and  which  had  been  released  on  the  subsequent 
sale  of  the  same.  HcLaurie  et  al.  v.  Thomas,  291. 
Mechanic's  lien. 

10.  Pro  rata  distribution  among  several  creditors.  Where  several  creditors 
recover  judgments  at  the  same  term  of  court,  in  proceedings  under  the 
mechanic's  lien  law,  they  are  to  be  paid  pro  rata  out  of  the  proceeds  of  a 
sale  of  the  property  subject  to  the  liens.     Buchter  v.  Dew,  46. 

11.  Parties — who  may  sue  where  one  creditor  receives  more  than  his  pro  rata 
share.    See  PARTIES,  5. 

12.  Normal  university  subject  thereto.    See  NORMAL  UNIVERSITY,  2. 
Judgment  lien. 

13.  At  what  time  it  will  attach.  Where  the  Circuit  Court  met  on  the 
day  that  a  judgment  was  entered  and  was  duly  opened,  and,  after  the 
transaction  of  some  business,  was  by  the  presiding  judge  adjourned  until 
the  next  day,  but  there  was  no  legal  court  at  that  term  after  the  first  day, 
such  a  judgment  was  valid  ;  the  day  it  was  rendered  was  the  last  day  of 
the  term,  and  the  lien  of  that  judgment,  against  the  lands-  of  the  defend- 
ants therein,  attached  from  that  day.     Wight  v.  Wallbaum  et  al.  554. 

14.  Effect  of  death  of  the  judgment  debtor  before  execution  issues,  and  the  con- 
sequent failure  to  issue  an  execution  within  a  year  from  the  date  of  the  judgment. 
Where  the  judgment  debtor  dies  after  a  judgment  has  become  a  lien  and 
before  execution  has  issued,  the  statute  requires  the  execution  to  be  stayed 
one  year  after  the  death  of  the  defendant,  and  also  requires  that  three 
months'  notice  shall  be  given  to  his  representatives  before  it  can  be  issued 
and  proceedings  had  under  it ;  and  the  plaintiff,  in  such  case,  does  not  lose 
his  lien  because  an  execution  had  not  issued  within  a  year  from  the  date 
of  the  judgment.    Ibid.  554. 

Judgment  lien  upon  homestead.    See  HOMESTEAD,  9. 
Lien  for  value  of  dower  assessed. 

To  what  land  it  attaches.    See  DOWER,  8,  9. 
Debts  of  a  testator. 

When  a  lien  on  his  lands  under  a  sale  by  the  administrator  of  his  devisee.    See 
PURCHASERS,  7,  8. 

LIVE  STOCK. 
Running  at  large. 

1.  The  rule  in  Seeley  v.  Peters  re-affirmed.  All  persons  have  a  right  to 
permit  their  cattle  to  run  at  large  on  the  highways  and  commons,  except 
so  far  as  they  are  prohibited  by  legislative  enactment.     Headen  v.  Rust,  186. 

2.  The  rule  that,  in  order  to  maintain  trespass  for  damage  done  by 
fltock,  the  owner  of  the  close  must  have  it  surrounded  by  a  good  and 
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LIVE  STOCK.    Running  at  large.     Continued. 

sufficient  fence,  as  announced  in  Seeley  v.  Peters,  5  Gilm.  130,  is  still  the 
law.     Eeaden  v.  Rust,  186. 

3.  Many  acts  of  legislation  since  that  decision  was  made  show  that  the 
legislature  has  constantly  recognized  it  as  the  law,  and  it  has  been  so 
recognized  and  acted  upon  by  the  people  of  this  State  ever  since  it  was 
announced  in  1848.     Ibid.  186. 

4.  After  such  a  decision  as  that  in  Seeley  v.  Peters  has  been  recognized 
by  the  legislature  and  acquiesced  in  by  the  people  for  such  a  length  of 
time  as  eighteen  years,  it  belongs  to  the  legislature  to  change  the  rule,  if 
the  people  wish  to  have  it  changed.     Ibid.  186. 

Rule  modified  as  to  railroads. 

5.  On  what  principle.  And  though,  as  to  railroads,  the  rule  has  been  so 
modified  that,  where  the  roads  are  not  bound  to  fence  they  have  the  right 
to  run  their  trains,  and  stock  on  the  track  are  trespassers,  while  owners 
may  rightfully  permit  the  stock  to  run  at  large,  they  taking  their  own 
risk,  still  this  modification  is  on  the  principle  that  the  public  interest  and 
convenience,  for  which  such  roads  were  mainly  created,  makes  it  their 
duty  to  run  trains  over  such  places,  in  the  performance  of  which  duty  they 
are  not  liable,  except  for  gross  negligence,  and  does  not  affect  the  rule  in 
ordinary  cases.     Ibid.  186. 

Division  fences. 

6.  Common  law  rule.  The  common  law  rule  requiring  the  owner  of 
stock  to  keep  it  upon  his  own  land  has  been  recognized,  in  some  cases  in 
this  State,  as  governing  inside  or  division  fences.    Ibid.  186. 

MASTER  IN  CHANCERY. 
Of  the  master's  report. 

Statement  of  accounts.    See  CHANCERY,  49,  50. 

MEASURE  OF  DAMAGES. 

AS  BETWERN  ASSIGNOR  AND  ASSIGNEE. 

1.  As  to  the  rate  of  interest  recoverable.  In  a  suit  by  the  assignee  against 
the  assignor  of  a  note,  the  plaintiff  should  not  recover  more  than  he  could 
have  collected  from  the  maker  had  he  been  solvent.    Corgan  v.  Frew,  32. 

2.  So  where  the  assignee  of  a  note  drawing  interest  at  ten  per  cent, 
reduces  his  debt  to  a  judgment  against  the  maker,  and,  failing  to  make 
the  money,  sues  his  assignor,  the  measure  of  his  recovery  will  be,  not  the 
face  of  the  note  with  ten  per  cent,  interest,  but  only  the  amount  of  the  judg- 
ment with  interest  thereon  at  six  per  cent,  from  the  time  it  was  rendered, 
and  the  assignee's  costs  in  obtaining  that  judgment.    Ibid.  32. 

IK  ACTION  ON  APPEAL  BOND. 

3.  In  forcible  entry  and  detainer.  In  an  action  on  an  appeal  bond  in 
forcible  entry  and  detainer,  damages  resulting  from  the  forcible  entry  and 
detention  of  the  premises,  apart  from  the  rental  thereof,  are  not  recover 
able.     Tomlin  et  al.  v.  Green  et  al.  225. 
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MEASURE  OF  DAMAGES.     Continued. 
For  non-delivery  op  property  sold. 

4.  On  trial  of  an  action  for  breach  of  an  agreement  for  the  sale  of  a 
certain  number  of  cattle  to  be  delivered  by  weight  after  a  certain  day,  on 
demand,  and  the  same  cattle  were  told  to  a  third  party  before  that  day,  it 
was  proper  to  show  what  the  cattle  did  average  at  the  time  of  actual 
delivery ;  and  it  was  also  proper  for  witnesses  to  estimate  what  the  cattle 
would  have  weighed  on  the  day  when  by  the  agreement  they  should  have 
been  delivered.     While  v.  Thomas,  227. 

On  contract  for  rrnt. 

5.  Where  the  price  is  agreed  upon.  Where  one  agrees  to  pay  a  specific 
sum  as  rent,  for  the  use  and  occupation  of  premises,  proof  that  the  premises 
were  worth  more  than  that  sum  is  of  no  avail.  The  contract  must  control. 
It  is  unlike  the  case  of  proving  the  consideration  of  a  deed,  when  a  party 
may  snow  a  different  one  from  that  expressed  In  the  deed.  Stevens  T. 
Coffeen  et  al.  148. 

Non-completion  op  a  building  by  a  lessor. 

6.  Measure  of  damages  to  the  lessee.  A  party  agreed  to  procure  a  lot  of 
ground  and  erect  a  house  thereon  by  a  stipulated  time,  which  another  was 
to  rent  for  a  certain  price.  The  building  which  was  to  be  erected  by  the 
lessor,  was  designed  to  be  used  by  the  lessee  for  the  purpose  of  storing 
broom-corn,  and  the  manufacture  of  brooms  therefrom.  By  reason  of  the 
failure  of  the  lessor  to  complete  the  building  in  proper  time,  the  lessee 
was  obliged  to  use  it  in  an  unfinished  condition,  for  the  storing  of  the  crop 
of  broom  brush  he  had  raised  that  season,  and,  the  building  not  affording 
safe  storage  therefor,  the  brush  was  seriously  injured  by  the  weather. 
And  by  reason  of  the  non-completion  of  the  building,  the  lessee  was 
delayed  in  cutting  and  housing  his  crop  in  proper  season,  and  a  large  por- 
tion of  it  suffered  injury  from  frost,  rain  and  other  action  of  the  weather. 
This  damage  to  the  broom-corn  was  regarded  the  immediate  result  of  the 
failure  of  the  lessor  to  have  the  house  in  readiness  at  the  time  agreed 
upon.  Any  damage  the  lessee  may  have  sustained  by  the  failure  to  com- 
plete the  building,  would  be  proximate  damages  growing  out  of  the  breach 
of  contract.     Haven  &  White  v.  Wakefield  et  al.  509. 

7     Purely  speculative  damages,  however,  such  as  probable  profits, 
would  not  be  considered,  but  a  recovery  should  be  confined  to  such  dam- 
ages as  result  as  an  immediate  consequence  of  the  breach  of  the  contract 
Ibid.  509. 
On  assignment  op  dower.    See  DOWER,  5,  6, 7. 

MECHANIC'S  LIEN.    See  LIEN,  10, 11, 13. 

MERGER. 

AS  BETWEEN  ASSIGNOR  AND  ASSIGNEE. 

Where  the  assignee  of  a  note  obtains  a  judgment  thereon  against  the  maker—its 

effect  on  the  rate  of  interest  recoverable  against  his  assignor.     See  MEA- 
SURE OF  DAMAGES,  1,  2. 
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MINISTERIAL  OFFICERS. 
Cannot  exercise  judicial  power. 

So  the  clerk  and  sheriff'  cannot  open  and  adjourn  the  court  in  the  absence  of  the 
judge.     See  CIRCUIT  COURT,  1. 

MONET  HAD  AND  RECEIVED. 
Action  therefor.    See  ACTION,  1,  2,  3. 

NAMES. 
Idem  sonans. 

1.  Where  a  bill  was  filed  against  defendants  by  the  name  of  Sinclair, 
and  the  process  issued  against  them  under  the  name  of  St.  Clair,  and  was 
returned  served  upon  them  under  the  latter  name :  Held,  that  these  names 
in  ordinary  enunciation  are  not  distinguishable,  and  the  doctrine  of  idem 
sonans  is  applicable,  and  there  is  no  variance.    Rivard  et  at.  v.  Gardner,  125. 

Identity  op  names. 

2.  What  is  sufficient  proof.  In  proving  that  one  of  the  grantors  in  a  deed 
was  the  daughter  and  heir  at  law  of  the  former  owner  of  the  land,  it  was 
proven  that  she  was  married  to  Peyton  Brown.  The  deed  was  signed  by 
John  P.  Brown  and  his  wife ;  and,  in  the  deed,  John  P.  Brown  was 
described  as  the  husband  of  Mary  Elizabeth  Fulton,  the  latter  being  the 
family  name  of  the  one  from  whom  it  was  claimed  she  inherited.  It  was 
considered  reasonable  to  infer  that  John  P.  and  Peyton  Brown  were  one 
and  the  same  person.     Skinner  v.  Fulton,  484. 

The  middle  letter. 

8.  Not  a  part  of  the  name.  The  middle  letter  of  a  name  is,  in  law,  no 
part  of  the  name.  So,  when  an  indictment  alleged  that  J.  R.  R.  was  rob- 
bed, and  the  proof  was  that  it  was  J.  B.  R.  who  was  robbed,  there  was  no 
variance.     Miller  et  al.  v.  The  People,  457. 

"Jr,"  to  part  op  A  name.    See  PLEADING  AND  EVIDENCE,  1. 

Corporate  names. 

Of  the  degree  of  accuracy  required  in  their  use.    See  CORPORATION,  3,  4. 

NATIONAL  BANKS. 
Taxation  thereop. 
By  the  State.    See  TAXES  AND  TAX  TITLES,  8  to  8. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Diligence  required  to  prevent  injury  by  fire.  Railroad  companies  should 
use  all  the  appliances  of  science,  and  the  highest  degree  of  diligence,  to 
prevent  the  destruction  of  property  contiguous  to  their  lines,  by  means  of 
fire  escaping  from  their  passing  engines.  St.  Louis,  Alton  and  Terre  Haute 
Railroad  Co.  v.  Gilham,  455. 

2.  Leaving  hay  upon  a  side  track,  at  the  request  of  the  owner.  A  delivered 
to  a  railroad  company,  for  transportation,  a  quantity  of  hay,  which  waf 
placed  upon  platform  cars,  on  a  side  track ;  the  next  day,  when  the  com- 
pany  was  about  to  send  it  forward,  A  requested  that  it  should  not  be  taken 
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NEGLIGENCE.    Negligence  in  railroads.     Continued. 

away  until  he  could  first  see  the  party  to  whom  it  was  sold,  which  request 
was  complied  with,  and  the  day  following  the  hay  was  ignited  by  sparks 
from  a  passing  train,  and  a  portion  of  it  burned.  In  an  action  by  A  against 
the  company  for  the  value  of  the  hay  thus  burned,  it  was  held,  that  the 
mere  leaving  of  the  hay  where  the  owner  requested  it  might  be  left,  and 
subject  to  no  more  hazards  than  the  owner  knew  it  must  be  subject  to, 
was  not  a  want  of  ordinary  care  on  the  part  of  the  company.  St.  Louis, 
Alton  and  Terre  Haute  Railroad  Company  v.  Montgomery,  335. 

3.  In  such  case,  the  railroad  company  were  still  bound  to  use  all  possi- 
ble diligence  to  prevent  the  escape  of  fire  from  their  trains  in  passing  the 
loaded  cars.    Ibid.  335. 

4.  As  to  amount  of  steam  employed — injury  by  sparks  from  a  locomotive. 
And  if  it  is  true  that  sparks  are  emitted  from  a  locomotive  in  proportion 
to  the  amount  of  steam  applied,  it  would  be  negligence,  while  engines  are 
passing  near  buildings,  to  apply  to  them  an  unnecessary  amount  of  steam, 
and  thereby  endanger  the  property.  Great  Western  Railroad  Co.  of  1859  v. 
Haworth  et  al.  346. 

5.  In  a  suit  against  a  railroad  company  to  recover  damages  for  the 
destruction  of  a  warehouse  and  goods  stored  therein  by  fire,  occasioned  by 
sparks  escaping  from  a  passing  locomotive,  if  it  appeared  that  there  was 
employed  a  greater  amount  of  steam  than  was  necessary  on  the  engine,  by 
reason  of  which  an  undue  quantity  of  sparks  was  emitted,  that  would  con- 
stitute negligence  on  the  part  of  the  company,  if  such  unnecessary  employ- 
ment of  the  steam  caused  the  destruction  of  the  property.    Ibid.  346. 

6.  As  to  the  speed  of  the  train.  An  instruction  to  the  effect  that  the  com- 
pany was  bound  to  so  control  their  engines,  both  as  to  mechanical  appli- 
ances and  as  to  the  rate  of  speed,  so  as  not  to  unnecessarily  endanger 
the  property  of  others,  so  far  as  reference  is  made  to  the  speed  of  the  train, 
unless  it  was  shown  that  such  speed  contributed  to  the  injury,  it  would  be 
improper ;  but  in  cases  where  the  injury  resulted  from  collision  with  the 
train,  such  a  reference  to  its  speed  would  be  proper.    Ibid.  346. 

Mutual  negligence. 

7.  In  a  suit  against  a  railroad  company  to  recover  damages  for  the 
destruction  of  a  warehouse  and  goods  stored  therein  by  Are,  occasioned  by 
sparks  escaping  from  a  passing  locomotive,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  the  injury  resulted  from  an  unnecessary 
exposure  of  the  building  by  the  owner,  or  by  an  undue  amount  of  sparks 
emitted  from  the  locomotive ;  and  an  instruction  which  entirely  ignores 
the  question  of  negligence  on  the  part  of  the  owner,  and  from  which  the 
jury  may  have  supposed  that  they  were  at  liberty  to  find  for  the  plaintiff, 
notwithstanding  his  negligence  materially  contributed  to  the  injury,  is 
erroneous.    Ibid.  346. 

8.  When  the  owner  of  a  building  exposes  it  to  such  a  degree  of  danger 
that  it  will  most  probably  be  destroyed,  he  cannot  recover,  unless  the 
party  causing  the  injury  is  shown  to  have  been  guilty  of  greater  negli- 
gence ;  and  such  owner,  when  he  permits  the  windows  to  remain  open  and 
unglazed,  and  other  openings  in  the  building  to  remain  unrepaired,  so 
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NEGLIGENCE.    Mutual  negligence.     Continued. 

tliat  fire  emitted  from  a  passing  engine  is  liable  to  be  blown  into  it,  he  is 
guilty  of  negligence ;  and,  if  injury  happen,  he  cannot  recover,  unless 
greater  negligence  is  shown  on  the  part  of  the  company.  Great  Western 
Railroad  Co.  of  1859  v.  Haworth  et  al.  346. 

9.  Proper  degree  of  care  required  generally.  In  granting  to  railroads  their 
franchises,  it  was  designed  that  they  should  use  them  with  all  reasonable 
and  practicable  care ;  and  the  law  requires  them  to  exercise  their  privileges 
in  such  manner  as  to  prevent,  as  far  as  possible,  any  injury  to  others. 
Ibid.  346. 

10.  As  to  skill  of  operatives.  Railroad  companies  will  be  held  to  the 
employment  of  skillful  agents  and  prudent  operatives,  and  are  bound  to 
use  all  the  necessary  precautions  employed  by  such  organizations  to  pro- 
tect others  while  exercising  their  rights.    Ibid.  346. 

What  constitutes  negligence,  generally. 

11.  Negljgence  is  the  opposite  of  care  and  prudence ;  it  is  the  omission 
to  use  the  means  reasonably  necessary  to  avoid  injury  to  others,  and  is  not 
a  legal  question,  but  is  one  of  fact,  to  be  proved  like  any  other.     Ibid.  346. 

12.  Fencing  railroads  —  liability  for  injury  to  stock.  See  RAILROADS, 
lto7. 

Burden  op  proof. 

13.  As  to  question  of  care  and  diligence.     See  EVIDENCE,  22. 

NEW  TRIALS. 
Verdict  contrary  to  evidence. 

1.  Where  a  verdict  seems  to  be  manifestly  against  the  evidence,  it  is 
the  duty  of  the  Supreme  Court  to  reverse  the  judgment  and  have  the  facts 
passed  upon  by  another  jury.     Topping  et  al.  v.  Maxe,  159. 

2.  As  a  general  rule  the  Supreme  Court  will  hesitate  to  set  aside  a  ver- 
dict merely  because  it  seems  to  be  unsupported  by  the  evidence;  but 
where  a  verdict  seems  to  be  manifestly  against  evidence,  it  is  the  duty  of 
the  Supreme  Court  to  reverse  the  judgment  and  have  the  facts  passed  upon 
by  another  jury.     Wright  v.  English,  178. 

3.  In  an  action  against  a  railroad  company  to  recover  for  damage  to 
property  along  its  line,  occasioned  by  fire  escaping  from  a  passing  locomo- 
tive, it  was  at  least  a  matter  of  doubt  from  the  evidence  whether  the  proper 
appliances  and  diligence  were  used  to  prevent  the  escape  of  the  fire,  and 
the  court  refused  to  disturb  a  verdict  against  the  company.  St  Louis,  Alton 
and  Terre  Haute  Railroad  Company  v.  Gilham,  455. 

4.  When,  in  criminal  trials,  juries  improperly  acquit  defendants  upon 
some  false  hypothesis  of  self-protection,  their  verdicts  are  beyond  the 
power  of  the  court.  But  where  that  is  done  in  a  civil  case,  manifestly 
against  the  evidence,  the  verdict  should  not  be  allowed  to  stand.  Boran 
v.  Bartleson,  43. 

On  remanding  a  cause. 

5.  Whether  a  new  trial  must  be  had.  In  a  case  where  no  error  had  inter- 
vened prior  to  the  verdict  in  the  cause,  which  was  sufficient  to  sustain  a 
judgment  but  no  sufficient  judgment  was  entered,  the  judgment  waa 
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NEW  TRIALS.    On  remanding  a  cause.     Continued. 

reversed  and  the  cause  remanded,  with  leave  to  the  party  to  move  in  the 
court  below  for  judgment  on  the  verdict,  it  being  deemed  unnecessary  to 
award  a  venire  facias  de  novo.    Martin  v.  Earnhardt,  9. 

NORMAL  UNIVERSITY. 
Board  op  Education. 

1.  Whether  the  property  thereof  is  subject  to  creditors,  or  whether  the  univer' 
sity  is  a  State  institution.  The  property  of  the  Normal  University  is  not 
the  property  of  the  State,  but  is  the  property  of  the  "  Board  of  Education 
of  the  State  of  Illinois,"  as  a  corporation,  whose  charter  cannot  be  repealed 
by  the  legislature.  The  corporation  may  sue  and  be  sued,  and,  unlike  a 
municipal  corporation,  the  only  remedy  a  creditor  has  against  it,  is  by  a 
judgment  and  execution,  as  in  a  case  against  an  individual  or  other  cor- 
poration not  of  a  municipal  character.  Board  of  Education  v.  Greenebaum  & 
Sons,  610. 

2.  Subject  to  mechanic's  lien.  So  it  is  held  that  the  Normal  University 
building  is  subject  to  the  claims  of  a  creditor  under  the  law  providing  for 
the  enforcement  of  a  mechanic's  lien.    Ibid.  610 

NOTICE. 
When  necessary  and  when  not. 

1.  Of  a  motion  for  an  order  to  pay  over  money  deposited  for  the  use  of  a  party 
to  a  suit.  Where,  about  a  year  after  a  suit  had  terminated,  a  motion  was 
made  by  the  defendant  for  an  order  on  the  clerk  to  pay  over  certain  funds 
which  had  been  deposited  with  him,  by  the  plaintiff,  while  the  suit  was 
pending ;  held,  first,  that  the  plaintiff  was  entitled  to  notice  of  such  motion 
before  the  order  could  properly  be  granted ;  second,  but  that,  if  the  original 
decree  in  the  case  had  required  the  clerk  to  pay  such  money  so  deposited 
with  him  to  the  defendants,  such  notice  was  not  to  be  required.  Rammer 
v.  Kaufman  et  al.  87. 

Notice  to  assignee  op  a  note. 

2.  What  constitutes.  Where  the  assignee  of  a  note,  at  the  time  of  the 
assignment,  requests  and  receives  as  security  from  the  assignor  a  convey- 
ance of  land,  for  the  purchase-money  of  which  the  note  was  given,  with  a 
provision  in  the  deed  that  the  assignee  is  to  comply  with  the  terms  of  the 
contract  of  sale  to  the  prior  purchaser,  the  assignee  will  be  held  to  have 
actual  notice  of  the  character  of  the  note.    Packwood  v.  Gridley,  388. 

3.  The  sale  of  the  note  and  the  deed  of  the  land  to  the  assignee  being 
all  one  transaction,  he  must  also  be  held  to  constructive  notice  in  regard 
to  the  note  of  whatever  the  records  brought  to  his  knowledge  in  regard  to 
the  title  of  the  land.    Ibid.  388. 

4.  So,  where  the  prior  purchaser  had  redeemed  the  land  from  a  sale  on 
foreclosure  of  a  mortgage  given  by  his  vendor  before  his  purchase,  and  the 
certificate  of  redemption  was  recorded  at  the  time  of  the  assignment  of 
the  note,  the  assignee  would  hold  the  note  subject  to  whatever  rights 
of  set-off,  growing  out  of  the  redemption,  existed  in  favor  of  the  maker 
against  the  assignor.     Ibid.  388. 
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NOTICE.     Continued. 
Notice  to  creditors. 

5.  Of  a  sale  of  the  land  of  the  debtor — what  constitutes.  A  vendor  of  land 
executed  a  title  bond  to  his  vendee,  but  the  bond  remained  unrecorded 
and  the  vendor  retained  possession  until  a  j  udgment  was  obtained  against 
him  by  one  of  his  creditors.  On  the  day  after  the  service  of  the  summons 
in  the  suit  in  which  the  judgment  was  recovered,  which  was  subsequent 
to  the  sale  of  the  land,  the  vendor  informed  the  creditor  of  the  sale,  and 
told  him  who  was  the  purchaser,  offering  to  pay  him  his  debt  in  notes, 
among  them  one  of  those  given  for  a  part  of  the  purchase-money  of  the 
land,  which  was  refused.  This  information  to  the  creditor  was  held  to  be 
such  notice  to  him  of  the  sale  of  the  land  as  would  protect  the  prior  pur- 
chaser against  any  title  which  the  creditor  could  acquire  under  his  judg. 
ment  subsequently  recovered  against  the  vendor.     Stone  v.  Smoot,  409. 

Notice  to  produce  original  papers. 

6.  Whether  necessary.  The  general  rule  is,  that  a  party  will  not  be 
allowed  to  give  parol  evidence  of  the  contents  of  a  written  instrument, 
unless  he  has  given  the  opposite  party  notice  to  produce  the  original. 
Bowman  v.  Wettig,  416. 

7.  Of  recorded  deeds.  But  this  rule  has  no  application  to  recorded  deeds. 
A  certified  copy  from  the  record  can  be  used,  on  the  proper  preliminary 
proof  being  made,  without  notice  to  the  opposite  party  to  produce  the 
original.    Ibid.  416. 

Who  chargeable  with  notice. 

8.  A  party  claiming  under  an  administrator's  sale  of  land,  which  was 
accompanied  with  fraud,  being  a  partner  in  the  fraudulent  transaction, 
was  chargeable  with  full  notice.    Lockwood  v.  Mills  et  al.  602. 

Notice  to  purchasers. 

9.  What  constitutes.  Whatever  is  sufficient  to  put  a  subsequent  pui 
chaser  upon  inquiry  as  to  the  rights  of  others,  must  be  considered  legal 
notice  to  him  of  those  rights.  A  purchaser  is  held  affected  with  notice  of 
all  that  is  patent  on  an  examination  of  the  premises  he  is  about  to  buy. 
Hatch  v.  Bigelow  et  al.  546. 

10.  The  agent  of  a  party  claiming  title  to  real  estate  in  Chicago,  put  up 
on  the  premises  a  board,  on  which  was  printed,  "  For  sale  by  S.  H.  Ker- 
foot  &  Co.,  48  Clark  street."  Kerfoot  &  Co.  were  the  agents  of  the  party 
claiming  title.  Held,  that  a  creditor  whose  judgment  lien  attached  while 
this  notice  was  posted  upon  the  premises,  was  thereby  notified  of  the 
interest  of  the  party  claiming  title,  since,  upon  inquiry  of  the  agents,  he 
could  have  ascertained  the  extent  and  character  of  the  title,  and  could  not, 
therefore,  be  considered  a  bona  fide  purchaser.     Ibid.  546. 

11.  The  fact  that  the  party  claiming  title  had  laid  down  a  sidewalk,  is 
one  proper  to  be  considered  in  connection  with  other  marks  of  ownership, 
and  this  is  so  whether  the  sidewalk  is  constructed  by  order  of  the  city  or 
not.  If  by  order  of  the  city,  it  must  have  been  made  against  the  owner 
of  the  lot,  whoever  he  might  be.  In  these  cases  notice  does  not  generally 
arise  from  one  circumstance  alone,  but  from  a  collection  of  facts  which,  taken 
together,  may  be  held  sufficient  to  put  a  party  upon  inquiry.    Ibid.  546. 
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NOTICE.     Continued. 
Purchasers  at  administrator's  sales. 

12.  When  chargeable  with  notice  oj  debts  which  are  a  lien  on  the  lands  sold 
See  PURCHASERS,  9. 

Purchaser  of  tax  title. 

13.  Whether  a  purchaser  from  a  party  holding  under  a  tax  deed  is  charge- 
able with  notice  of  an  illegality  appearing  on  its  face.  See  COLOR  OP 
TITLE,  3. 

Notice  op  vendor's  lien. 

14.  To  a  subsequent  purchaser — what  constitutes.  Where  a  purchaser  of 
land  from  one  who  only  holds  a  title  bond  therefor,  takes  a  conveyance 
from  the  first  vendor,  he  will  be  chargeable  with  notice  of  the  lien  of  the 
latter  for  purchase-money,  for  if  he  did  not  have  actual  knowledge  that 
the  purchase-money  was  unpaid,  he  should  have  inquired  of  the  one  from 
whom  he  received  his  deed,  in  relation  to  that  fact.  McLaurie  et  al.  v. 
Thomas,  292. 

15.  Or,  if  such  second  purchaser  takes  either  the  bond  of  his  vendor  for 
a  conveyance  or  an  assignment  of  the  bond  held  by  his  vendor,  he  will  be 
equally  chargeable  with  notice  of  the  first  vendor's  lien  for  unpaid  pur- 
chase-money, and  for  the  same  reasons.    Ibid.  292. 

Notice  op  election  as  overseer  op  highways. 

16.  What  constitutes.  Where  the  name  of  E.  Y.  appears  on  the  poll 
list  of  persons  voting  at  a  township  election,  and  the  minutes  of  the  meet- 
ing  were  publicly  read  to  the  meeting,  and  the  name  of  E.  Y.  was  read 
out  to  the  meeting  as  having  been  elected  overseer  of  highways ;  held, 
that  E.  Y.  had  all  the  notice  of  his  election  to  which  the  law  entitled  him. 
Tocum  v.  Town  of  Waynesville,  220. 

Application  by  administrator  to  sell  land. 

17.  Requisites  of  the  notice.    See  ADMINISTRATION  OF  ESTATES,  11. 
Guarantor — notice. 

18.  When  notice  is  necessary  to  charge  a  guarantor,  and  what  is  sufficient 
notice.    See  GUARANTY,  3,  4,  5. 

NOTICE  TO  QUIT. 
As  BETWEEN  LANDLORD  AND  tenant.     See  LANDLORD  AND  TENANT, 
10, 11, 12. 

NUISANCE. 
Private  nuisance. 

1.  What  constitutes.  In  an  action  against  a  gas  company,  the  plaintiff 
complained  in  his  declaration  of  certain  smells,  smokes,  etc.,  caused  by  the 
manufacture  of  gas,  so  annoying  as  to  be  a  nuisance,  rendering  his  prem- 
ises uncomfortable  for  habitation.  The  court  were  inclined  to  the  opinion 
that  the  weight  of  authority  is  in  favor  of  the  action,  —  that  such  a  nui- 
sance as  was  alleged  comes  properly  under  the  denomination  of  a  private 
nuisance,  and  therefore  actionable.  Ottawa  Gas-light  and  Coke  Co.  v.  Thomp* 
son,  598. 
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NUISANCE.     Continued. 
Where  there  is  no  cause  op  action. 

2.  When  the  cause  existed  at  the  time  the  party  complaining  purchased. 
Where  a  pond  was  created  on  a  tract  of  land  by  the  making  of  an  embank 
ment  for  a  railroad,  the  right  of  way  for  which  was  granted  by  the  then 
owner,  a  subsequent  purchaser  of  the  land,  who  erects  a  dwelling-house 
thereon  in  the  neighborhood  of  the  pond,  cannot  have  an  action  against 
the  railroad  company  for  any  injury  to  the  salubrity  or  comfort  of  his 
abode  growing  out  of  the  original  creation  of  the  pond.  Illinois  Central 
Railroad  Company  v.  Allen,  205. 

Op  the  remedy  to  prevent  or  abate  a  nuisance. 

3.  Whether  by  injunction  or  suit  at  law.  A  court  of  chancery  will  some- 
times relieve  by  injunction,  though  a  suit  at  law  may  be  maintained  for 
the  injury.     Laney  v.  Jasper,  46. 

4.  But  to  authorize  the  intervention  of  a  court  of  chancery,  by  way  of 
injunction,  to  prevent  or  abate  a  nuisance,  as  in  leading  the  surface  water 
upon  the  land  of  another,  there  must  be  such  an  injury  as,  from  its  nature, 
is  not  susceptible  of  being  adequately  compensated  by  damages  at  law,  or 
such  as,  from  its  continuance  or  permanent  mischief,  must  occasion  a  con- 
stantly recurring  grievance,  not  capable  of  being  adequately  compensated 
in  damages,  and  which  cannot  be  otherwise  prevented  but  by  an  injunc- 
tion.    Ibid.  46. 

5.  Therefore,  a  mere  diminution  of  the  value  of  property  by  the  nui- 
sance, without  irreparable  mischief,  will  not  furnish  any  foundation  for 
equitable  relief.     Ibid.  46. 

6.  One  of  the  most  usual  cases  for  this  remedial  interposition  of  a  court 
of  equity  is,  the  obstruction  of  water-courses ;  and  another  is,  the  diver- 
sion of  streams  of  water  from  mills.     Ibid.  46. 

7.  But  where  a  person,  by  means  of  a  ditch  dug  upon  his  own  land, 
throws  the  surface  water  upon  adjacent  land  of  another,  at  a  place  other 
than  that  where  it  would  have  been  carried  by  the  natural  depression  in 
the  ground,  there  being  no  natural  water-course,  however,  which  is 
thereby  diverted,  the  doctrine  as  to  injunctions  in  cases  of  obstructing 
water-courses  has  no  application,  the  remedy  for  injury  resulting  from 
such  diversion  of  the  surface  water  being  complete  at  law.    Ibid.  46. 

8.  In  this  case,  a  party,  by  digging  a  ditch  upon  his  own  land,  and  run- 
ning furrows  upon  the  land  of  an  adjacent  proprietor,  with  the  consent  of 
the  latter,  diverted  the  surface  water  from  where  it  would  have  been  car- 
ried by  a  natural  outlet  for  it,  and  lead  it  from  his  own  land  upon  such 
adjacent  land,  thereby  forming  a  gully  upon  the  latter  tract,  which,  being 
arable  land,  there  was  thereby  a  constantly  recurring  obstruction  to  its 
convenient  cultivation;  it  was  held  that  a  subsequent  purchaser  of  the 
land  upon  which  the  water  was  so  thrown  could  not  have  his  remedy  in 
chancery  by  injunction,  to  abate  the  nuisance,  if  it  were  one,  and  to  pre 
vent  its  recurrence,  because  the  injury  was  not  of  that  irreparable  char 
acter  which  could  not  be  compensated  in  damages  at  law.    Ibid.  46. 

Parties — plaintiff. 

9.  Who  may  recover  damages  for  a  private  nuisance.    See  PARTIES,  3. 
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OFFICER. 
Remedy  for  false  return.    See  PROCESS,  2,  3. 

ORAL  EVIDENCE  IN  CHANCERY.    See  CHANCERY,  37,  38,  39,  40. 

PARTIES. 
In  suit  for  injury  to  stock. 

1.  Who  may  sue.  A  party  must  have  a  general  or  special  ownership 
in  property  before  he  can  recover  for  injury  it  has  sustained.  And,  where 
several  persons  sue,  if  any  portion  of  the  property  belongs  to  other  persons 
than  the  plaintiffs,  or  if  any  portion  of  it  belongs  to  either  of  them  indi- 
vidually, they  cannot  recover  for  it.  Where  several  sue  for  injury  to 
property  belonging  to  them  jointly,  they  can  recover  only  for  such  prop- 
erty as  they  prove  so  belonged  to  them.  St.  Louis,  Alton  and  Terre  Haute 
Railroad  Co.  v.  Linder  et  al.  433. 

2.  The  right  of  a  bailee  of  personal  property,  as  one  who  is  in  posses- 
sion of  an  animal  wliich  he  has  taken  up  as  an  estray,  to  sue  for  and 
recover  damages,  in  his  own  name,  for  injury  to  such  property,  is  unques- 
tionable.    Peoria,  Pekin  and  JacJcsonville  Railroad  Go.  v.  Mclntire,  298. 

To  recover  for  injury  to  property. 

3.  As  for  a  private  nuisance.  Where  the  owner  of  a  well  gives  to  another 
a  mere  verbal  license  to  enter  upon  the  premises  and  take  water  from  the 
well,  the  latter  acquires  no  such  interest  in  the  well  as  will  entitle  him  to 
recover  damages  for  an  injury  to  the  water  therein.  Ottawa  Gas-light  and 
Coke  Co.  v.  Thompson,  599. 

Disturbance  of  an  easement. 

4.  Who  may  sue  therefor.  Where  a  third  person  injures  the  water  of  a 
well,  an  action  on  the  case,  for  a  disturbance  of  his  easement,  may  possibly 
lie  in  favor  of  one  having  a  verbal  license  from  the  owner  to  use  such 
water,  but  not  an  action  for  the  destruction  of  the  property  of  another. 
Ibid.  599. 

In  suits  at  law,  generally. 

5.  Distribution  among  mechanic's  lien  creditors.  Where  one  of  several 
creditors  who  have  recovered  judgments  at  the  same  term  of  court,  in  pro- 
ceedings under  the  mechanic's  lien  law,  receives  from  the  sheriff,  who 
made  the  sale,  more  than  his  pro  rata  share  of  the  proceeds,  the  other 
creditors  have  a  right  to  sue  for  the  excess,  but  the  suit  cannot  be  brought 
in  the  name  of  the  sheriff.     Buchter  v.  Deto,  40. 

6.  In  forcible  entry  and  detainer — by  whom  the  action  must  be  brought.  See 
FORCIBLE  ENTRY  AND  DETAINER,  2.  3,  4,  5. 

7.  In  forcible  detainer — who  may  bring  the  suit  under  act  of  1861.  Same 
title,  6,  7,  8. 

Railroads  not  fenced. 

8.  Liability  for  injury  done  by  the  trains  of  one  company  while  using  the 
road  of  another.     See  RAILROADS,  5,  6,  7. 

In  suit  to  enforce  vendor's  lien. 

9.  A  party  who  held  a  bond  for  a  conveyance  of  land,  a  part  of  the 
purchase-money  remaining  unpaid,  sold  a  portion  of  the  premises  to 
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PARTIES.    In  suit  to  ENFORCE  vendor's  lien.     Continued. 

another,  and  either  assigned  to  his  vendee  the  bond  which  he  held,  or 
executed  to  him  his  own  bond  for  a  deed,  and  the  residue  of  the  premises 
were  sold  by  the  same  vendee  to  other  parties.  Held,  that,  in  a  suit  by 
the  first  vendor  to  enforce  his  lien  for  purchase-money  against  the  portion 
sold  to  the  second  purchaser  first  above  mentioned,  the  first  vendee  was 
not  a  necessary  party,  although  perhaps  he  would  not  have  been  an 
improper  party.    McLaurie  et  al.  v.  Thomas,  292. 

10.  But  if  any  other  of  the  second  purchasers  held  their  portions  sub- 
ject to  the  first  vendor's  lien,  they  would  have  been  necessary  parties  to 
such  a  bill ;  if,  however,  such  other  second  purchasers  held  discharged 
from  the  lien,  it  would  not  be  necessary  to  make  them  parties.    Ibid.  292. 

Posthumous  heir. 

11.  Must  be  a  party  to  any  proceedings  against  his  lands.  A  proceeding 
against  the  lands  of  a  decedent,  though  regular  in  every  other  respect, 
will  be  void  if  a  posthumous  heir  be  afterward  born  to  him,  such  heir  not 
being  a  party  thereto.     McOonnel  et  al.  v.  Smith,  Admr ,  et  al.  279. 

12.  So,  where  the  lands  of  a  testator  are  charged  with  Ms  debts  by  his 
will  as  well  as  by  law,  and  the  legatee  under  the  will  dies,  and  the  cred- 
itors of  the  testator  file  a  bill  in  chancery  to  enforce  their  lien  against  said 
lands,  and  bring  into  court  as  defendants  the  executor  of  the  testator,  and 
all  the  then  heirs  of  the  legatee,  he  being  without  issue,  and  obtain  a 
decree  for  the  sale  of  the  lands,  and  the  lands  are  sold,  and  it  afterward 
appears  that  a  posthumous  heir  had  been  born  to  the  legatee  after  said 
decree  was  rendered,  whereby  the  former  heirs  of  the  legatee  ceased  to  be 
his  heirs,  though  that  fact  was  not  known  in  this  State  at  the  time  of  the 
sale,  then,  since  the  real  heir  was  not  a  party  to  the  proceeding  in  which 
the  decree  was  rendered,  it  was  void  as  to  the  heir,  and,  being  void  as  to 
him,  the  purchasers  at  that  sale  took  no  title.    Ibid.  279. 

New  parties  after  decree. 

13.  Must  impeach  the  decree,  or  they  will  be  bound  thereby.  See  CHAN- 
CERT,  51. 

Description  of  parties. 

14.  In  suit  against  school  directors.    See  PLEADING,  5. 

15.  In  a  suit  by  a  town.     See  PLEADING,  6. 
Parties  in  chancery. 

16.  In  suit  against  sureties  of  a  guardian.  In  a  suit  against  the  sureties 
of  a  guardian,  for  an  account,  where  some  of  the  sureties  have  died,  the 
personal  representatives  of  the  deceased  sureties  should  be  made  parties. 
Lynch  et  al.  v.  Rotan  et  al.  14. 

17.  Administration  on  estate  of  deceased  infant — whether  necessary.  Where 
an  infant,  who  has  a  share  in  moneys  in  the  hands  of  a  guardian,  dies  in 
his  minority,  at  an  age  incapable  of  contracting  debts,  it  is  not  necessary 
to  take  out  letters  of  administration  on  his  estate,  in  order  to  have  an 
account  from  the  sureties  of  the  guardian,  but  those  in  whom  the  share 
of  the  deceased  infant  has  become  vested  may  maintain  a  bill  against  the 
sureties  of  the  guardian,  and  recover,  not  only  their  original  interest,  if 
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PARTIES.    Parties  in  chancery.     Continued. 

they  had  any,  but  also  their  respective  portions  which  they  took  by 
inheritance  from  the  deceased  infant.    Lynch  et  al.  v.  Rotan  et  al.  15. 

18.  In  suit  for  specific  performance.     See  CHANCERY,  32. 

19.  Who  may  bring  suit  to  remove  a  cloud  from  the  title  to  realty  of  an  intest- 
ate.   See  ADMINISTRATION  OF  ESTATES,  8,  9. 

Want  op  proper  parties  in  chancery. 

20.  At  what  time  the  objection  may  be  taken,     bee  PRACTICE,  10, 11. 

PARTNERSHIP. 
Liability  op  one  partner  to  another. 

1.  Where  one  partner  has  the  exclusive  management.  Where  a  partner 
had  received  partnership  property,  and  by  the  terms  of  the  partnership  was 
intrusted  with  its  custody,  management  and  disposal,  he  must  be  charged 
with  its  value,  and  to  discharge  himself  he  must  account  for  its  disposition, 
and  what  he  has  done  with  the  proceeds.    Laswell  v.  Robbins,  209. 

2.  Rule  is  general.  It  seems  that  this  rule  prevails  in  all  trials  involv 
ing  the  adjustment  of  accounts,  whether  for  the  sale  of  goods  and  chattels 
or  otherwise.     Ibid.  209. 

3.  In  such  case  the  one  partner  only  has  to  show  that  the  other  pur- 
chased or  received  the  property  and  its  value,  and  the  presumption  then 
arises  that  he  is  liable  ;  and  he  to  discharge  himself  must  show  payment, 
set-off  or  some  other  legal  defense.     Ibid.  209. 

Mingling  the  property  op  partners. 

4.  Presumptions — evidence.  Where  L.  had  entered  into  the  business  of 
raising,  buying  and  selling  stock,  in  partnership  with  R.,  on  the  farm 
where  L.  resided,  and  there  being  no  provision  in  the  partnership  articles 
to  commingle  the  stock  of  L.  with  that  of  the  firm,  this  court  cannot  pre- 
sume that  he  did  so ;  and  if  he  did  place  his  own  stock  on  the  farm,  to 
overcome  the  presumption  that  it  became  partnership  property  would 
require  the  clearest  and  most  satisfactory  proof.     Ibid.  209. 

Ownership  op  property. 

5.  Partnership  being  ended.  The  presumption  would  be,  until  rebutted, 
that  the  property  at  the  termination  of  a  partnership  belonged  to  the  firm, 
and,  if  so,  and  one  partner  appropriates  it  to  his  own  use  he  must  account 
for  it  in  the  settlement  of  the  affairs  of  the  partnership.     Ibid.  209. 

Value  op  property  in  such  case. 

6.  How  estimated.  In  such  a  case  it  seems  that  the  proper  way  would 
be  to  call  upon  neighbors  to  make  an  inventory,  and  fix  the  value  of  the 
property  so  taken.     Ibid.  209. 

7.  And  where,  in  such  case,  the  partner  having  custody  of  partnership 
property  appropriates  it  to  his  own  use,  without  preserving  any  evidence 
as  to  its  value,  the  other  partner  must  establish  his  claims  in  the  best 
mode  he  can,  and  if  in  doing  so,  as  he  has  to  prove  facts  from  which  pre- 
sumptions have  to  be  indulged,  which  the  wrong-doing  partner  may  think 
overcharges  him,  such  wrong-doing  partner  will  have  no  right  to  com- 
plain because  he  has  failed  to  provide  and  preserve  the  evidence  which  it 
was  his  duty  to  have  obtained.     Ibid.  209. 
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PARTNERSHIP.     Continued. 
In  case  of  the  death  op  one  partner. 

8.  Of  the  relative  rights  and  duties  of  administrator  of  a  deceased  partner 
and  the  survivor.  Primarily,  the  administrator  of  a  deceased  partner  has 
nothing  to  do  with  either  the  partnership  assets  or  the  partnership  debts. 
Miller  et  al.  v.  Jones,  54. 

9.  The  surviving  partners  take  the  exclusive  legal  title  to  the  former 
for  the  payment  of  the  latter.  If  any  assets  remain  in  their  hands,  after 
payment  of  all  liabilities,  they  should  account  to  the  administrator  for  the 
distributive  share  of  the  deceased,  which  then  becomes,  for  the  first  time, 
assets  in  his  hands  as  administrator.     Ibid.  54. 

10.  Remedy  jor  an  account  against  a  surviving  partner.  If,  however,  there 
is  an  unreasonable  delay  on  the  part  of  the  surviving  partners  in  closing 
the  affairs  of  the  partnership,  or  if  they  are  wasting  the  partnership  prop- 
erty, it  is  then  the  right  and  duty  of  the  administrator,  if  the  partnership 
creditors  remain  inactive,  to  file  a  bill,  calling  the  survivors  to  account, 
and  praying  for  an  appointment  of  a  receiver,  and  the  complete  adjustment 
of  the  partnership  affairs.     Ibid.  54. 

11.  In  this  case,  the  deceased  partner  died  in  October,  1858,  and  his 
administrator  filed  his  bill  against  the  survivors  for  an  account  in  May, 
1860,  alleging  they  had  not  closed  the  affairs  of  the  partnership,  and  the 
delay  was  considered  sufficient  to  justify  the  filing  of  the  bill.    Ibid.  54. 

12.  Although  there  may  be  such  delay  on  the  part  of  the  survivors,  in 
closing  the  partnership  affairs,  as  would  justify  the  filing  of  a  bill  by  the 
administrator  of  a  deceased  partner  for  the  purpose  of  a  settlement,  yet,  in 
the  absence  of  any  proof  of  bad  faith,  or  such  degree  of  negligence  as 
would  charge  the  survivors  personally  for  partnership  property  sold  by 
them,  the  administrator  could  only  require  them  to  account  personally 
for  the  actual  proceeds  of  the  sale.  The  debts  due  for  the  unpaid  sales 
would  pass  to  the  receiver,  to  be  collected  by  him.     Ibid.  54. 

13*.  Surviving  partners  cannot  be  required  to  pay  to  the  administrator 
of  a  deceased  partner  their  proportion  of  partnership  debts  allowed  against 
the  estate,  unless  it  appears  the  administrator  has  paid  such  debts.    Ibid.  54. 

14.  Who  may  be  receiver.  In  a  case  where  the  administrator  of  a 
deceased  partner  may  file  a  bill  against  the  surviving  partner,  and  have  a 
receiver  appointed,  the  administrator  himself,  if  a  proper  person,  may  be 
made  receiver,  but,  in  that  event,  the  court  should  require  him  to  give  a 
new  bond  as  such.    Ibid.  54. 

One  partner  stung  another. 

15.  Jurisdiction  in  chancery  in  suit  between  two  partnership  firms,  where  one 
person  is  a  member  of  both.    See  CHANCERY,  8,  9. 

PAUPERS. 
Bringing  a  pauper  into  a  county. 

1.  There  was  a  prosecution  under  the  sixteenth  section  of  the  chapter 
of  the  Revised  Statutes,  entitled  "  Paupers,"  for  bringing  a  pauper  into 
Franklin  county,  wherein  he  was  not  lawfully  settled,  knowing  him  to  be 
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I  i  UPERS.     Bringing  a  pauper  into  a  county.     Continued. 

a  pauper.     There  is  no  question  in  the  case,  except  one  of  fact,  whether  the 
defendant  knew  the  person  to  be  a  pauper.    Williams  v.  Franklin  County,  21. 

FAYMENT. 
Voluntary  payment. 

1.  What  constitutes.  Where  the  maker  of  a  note,  which  was  alleged  to 
have  been  given  upon  a  usurious  consideration,  delivered  to  the  holder 
certain  collaterals  which  the  latter  was  to  collect  and  apply  upon  the 
notes,  the  money  collected  upon  such  collaterals  was  regarded  as  having 
been  voluntarily  paid  by  the  maker  upon  the  note.     Carter  v.  Moses,  539. 

Application  op  payments. 

2.  When  an  express  company  delivered  goods  to  a  consignee,  which 
were  required  to  be  paid  for  before  delivery,  receiving  only  part  payment, 
but  remitted  the  portion  so  paid  to  the  consignor,  the  consignor  has  no 
right  to  apply  such  payment  on  other  indebtedness  due  him  from  the  con- 
signee, but  must  credit  it  to  the  company.  American  Express  Company  v. 
Lesem  et  al.  312. 

Paying  off  an  incumbrance. 

3.  By  a  purchaser  —  applied  as  a  payment  on  the  purchase-money.  See 
VENDOR  AND  PURCHASER,  1. 

PENALTIES. 
Whether  relieved  against,  in  chancery.    See  CHANCERY,  24. 

PERSONAL  PROPERTY. 
What  constitutes 

Whether  fruit-trees  and  ornamental  shrubbery  in  a  nursery  are  personal  prop- 
erty.   See  CONVEYANCES,  4 

PLEADING. 
Of  the  declaration. 

1.  Declaration  for  money  out  of  a  public  fund.  When  a  party  seeks  to 
draw  money  from  a  public  fund,  under  the  provisions  of  a  law  controlling 
its  disbursement,  he  must  by  the  necessary  averments,  bring  his  case  within 
its  provisions.     Botkin  et  al.  v.  Osborne,  101. 

2.  Declaration  by  a  teacher  against  school  directors.  In  an  action  by  a 
teacher  against  the  school  directors,  under  the  act  of  1857,  the  declaration 
must  aver  that  the  proper  certificate  of  qualification  was  exhibited  to  the 
board  of  directors  prior  to  his  employment,  or  the  action  will  fail.  The 
omission  to  make  such  an  averment,  will  not  be  cured  by  the  verdict. 
Ibid.  101. 

3.  May  state  the  contract  in  terms  or  in  substance.  The  declaration  is 
always  sufficiently  definite  when  it  states  the  contract  in  terms  or  in  sub- 
stance. So,  where  the  various  counts  averred  an  agreement  to  sell  sixty 
head  of  cattle,  to  be  selected  from  a  lot  of  eighty,  the  declaration  was  held 
sufficiently  definite,  as  it  was  proved  by  the  evidence,  and  as  the  evidence 
did  not  show  that  any  number  of  pounds  was  sold.    White  v.  Thomas,  227 

44 — 39th  III. 
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PLEADING.     Continued. 
Averring  the  meaning  of  letters. 

4.  As  used  in  a  particular  trade  or  business.  See  PLEADING  AND 
EVIDENCE,  3. 

Description  of  parties. 

5.  In  suit  against  school  directors.  Where  a  suit  was  instituted  against 
the  individual  directors  of  a  school-district,  but  described  them  as  a  body 
politic  and  corporate,  and  also  gave  their  corporate  name  ;  held,  that 
such  action  was  not  improperly  brought.  In  such  case,  the  individual 
names  are  regarded  as  surplusage.     Botkin  et  al.  v.  Osborne,  102. 

6.  In  a  suit  by  a  town.  Where  an  action  under  a  penal  statute  was 
commenced  in  the  name  of  "  A.  L."  and  others,  "  commissioners  of  high 
ways  of  the  town  of  Waynesville,"  and  should  have  been  in  the  name  of 
"  The  town  of  Waynesville,"  and  the  Circuit  Court,  on  motion,  allowed 
the  plaintiff  to  amend  by  striking  out  all  the  superfluous  words,  held,  not 
to  be  error.     Tocum  v.  The  town  of  Waynesville,  220. 

Averment  of  consideration. 

7.  What  is  sufficient.  In  an  action  upon  a  guaranty,  where  the  entire 
instrument,  which  recites  that  it  was  made  in  consideration  of  the  assign- 
ment of  a  judgment  to  the  guarantor,  is  set  out  in  the  declaration,  that  is 
as  clear  an  averment  that  a  consideration  was  given  to  support  it  as  if 
such  an  averment  was  formally  made.     Dickerson  v.  Derrickson,  574. 

Where  a  contract  is  not  made  in  the  true  name. 

8.  Averment  in  respect  thereto.  When  a  contract  is  made  by  a  corpora- 
tion by  a  name  varying  from  the  true  name,  it  may  be  sued  in  its  true 
name,  the  plaintiff  averring  in  his  declaration  that  the  defendant  made 
the  contract  by  the  name  mentioned  therein.  This  is  the  usual  and  formal 
mode  of  declaring  on  such  contracts.  Board  of  Education  v.  Greenebaum  & 
Sons,  610. 

Allegation  of  authority  of  an  agent. 

9.  What  is  sufficient.  In  a  petition  against  the  board  of  education  of 
this  State,  to  enforce  a  mechanic's  lien,  it  was  alleged  that  the  contract 
was  executed  on  the  part  of  the  board  by  certain  persons  named,  who 
were  the  building  committee  of  the  board,  and  who  had  full  authority  to 
make  the  contract.  This  was  a  sufficient  allegation  that  the  persons  who 
signed  the  contract  were  authorized  to  do  so.     Ibid.  609. 

One  good  count  sufficient. 

10.  Where  there  is  one  good  count  sustained  by  the  proof,  the  court 
must  enter  a  judgment  on  that  count,  without  regard  to  those  that  are 
faulty.     Dickerson  v.  Derrickson,  575. 

Where  a  count  combines  a  good  and  a  defective. 

11.  Cause  of  action.  In  an  action  on  the  case  two  distinct  grounds  of 
injury  were  alleged  in  each  of  the  counts  in  tbjfe  declaration,  upon  one  of 
which  grounds  a  right  of  action  might  arise,  but  upon  the  other  no  recov- 
ery could  be  had,  and  proof  was  given  respecting  both  of  them.  A  verdict 
for  the  plaintiff  was  not  allowed  to  stand  because  the  two  alleged  grounds 
of  complaint  were  so  coupled  together  that  it  was  impossible  to  know 
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PLEADING. 
Where  a  count  combines  a  good  and  a  defective.    Continued. 

for  which  alleged  injury  the  verdict  was  found.      Ottawa  Gas-light  and 

Coke  Co.  v.  Thompson,  599. 
Plea  op  duress. 

12.  Its  requisites,  when  pleaded  to  a  scirt  facias  on  a  recognizance.  When 
the  scire  facias  on  a  recognizance,  shows  the  principal  was  indicted,  that 
the  court  ordered  him  to  be  held  to  bail,  and  that  he  was  in  the  lawful 
control  of  the  sheriff  for  that  purpose,  a  plea  of  duress  of  the  principal, 
which  does  not  show  that  such  imprisonment  was  unlawful,  is  bad. 
ffuggins  et  al.  v.  The  People,  241. 

Plea  must  traverse  or  confess  and  avoid. 

13.  A  plea  which  neither  denies  any  material  allegation  in  the  declara. 
tion,  nor  confesses  and  avoids,  is  technically  bad  on  demurrer.  Landis  et 
al.  v.  The  People,  79. 

14.  Applied  to  a  plea  to  a  sci.  fa.  on  recognizance.  So,  where  a  scire 
facias  upon  a  recognizance  shows  that  the  term  of  court  at  which  the 
principal  cognizor  was  to  appear  was  not  held,  and  that  a  forfeiture  was 
entered  at  the  succeding  term,  a  plea  to  the  scire  facias,  in  which  the 

ureties  alleged  that  their  principal  did  appear  at  the  term  which  was  not 
held,  and  did  abide  by  all  the  orders  of  the  court  made  at  said  term  was 
technically  bad,  as  it  neither  denied  any  material  averment  in  the  scire 
facias,  nor  was  it  a  plea  of  confession  and  avoidance.     Ibid.  79. 
Carrying  demurrer  back  to  a  former  pleading. 

15.  A  demurrer  to  a  pleading  cannot  be  carried  back  to  another  which 
the  pleading  demurred  to  does  not  profess  to  answer  and  with  which  it 
has  no  connection.    Hunter,  Admr.,  v.  Bilyeu,  367. 

16.  So  a  demurrer  to  a  replication  to  one  of  two  pleas,  cannot  be  carried 
back  to  the  plea  which  remains  unanswered.    Ibid.  367. 

Judgment  on  plea  not  answered. 

17.  When  allowable.  A  demurrer  to  two  special  pleas,  being  overruled, 
was  withdrawn,  and  a  replication  filed  to  one  of  the  pleas  only.  Held,  that 
the  defendant  was  entitled  to  judgment  on  the  plea  not  replied  to.  By 
withdrawing  his  demurrer  the  plaintiff  lost  his  right  to  insist  upon  it. 
Ibid.  367. 

Op  the  order  of  proceedings. 

18.  Within  what  time  certain  objections  must  be  taken.  See  PRAC- 
TICE, 9  to  17. 

PLEADING  AND  EVIDENCE. 
Variance  in  names. 

1.  Of  the' "Jr."  Where  the  declaration  described  the  note  sued  on  aa 
made  by  "  Samuel  Headley,"  and  the  note  offered  in  evidence  was  signed 
"  Samuel  Headley,  Jr. ; "  held,  that  this  was  no  variance.  "Jr."  added  to  a 
person's  name  is  no  part  of  the  name.    Headley  v.  Shaw,  354 

Middle  letter  in  a  name. 

2.  No  part  of  the  name.    See  NAMES,  3. 
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PLEADING  AND  EVIDENCE.     Continued. 
Averring  the  meaning  of  letters. 

3.  As  used  in  a  particular  trade  or  business.  In  order  to  introduce  parol 
proof  in  what  sense  characters  or  letters  which  have  not  acquired  a  legal 
signification  are  used  in  a  particular  trade  or  business,  it  is  necessary,  in 
a  suit  brought  upon  a  contract  embodied  in  such  letters  or  characters,  to 
aver  in  the  declaration  that  they  are  so  used.  American  Express  Company 
v.  Lesem  et  al.  312. 

Proof  of  consideration. 

4.  What  is  sufficient  In  an  action  upon  a  guaranty,  where  the  entire 
instrument  which  recites  that  it  was  made  in  consideration  of  the  assign- 
ment of  a  judgment  to  the  guarantor  is  set  out  in  the  declaration,  that  is 
a  sufficient  averment  of  consideration,  and  when  the  instrument  is  intro- 
duced in  evidence  in  such  a  case,  it  proves  the  averment  of  consideration. 
Dickerson  v.  Derrickson,  574. 

One  good  count  sufficient. 

5.  Where  there  is  one  good  count  sustained  by  the  proof,  the  court 
must  enter  a  judgment  on  that  count,  without  regard  to  those  that  are 
faulty.    Ibid.  575. 

In  action  by  several. 

6.  All  must  be  entitled  to  recover.  Where  several  sue  for  injury  to  prop- 
erty belonging  to  them  jointly,  they  can  recover  only  for  such  property  as 
they  prove  so  belonged  to  them.  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Co.  v.  Linder  et  al.  433. 

POSSESSION. 
Possession  of  a  part  of  a  tract  of  land. 

1.  As  evidence  of  title  to  the  whole.  A  title  to  land  may  be  proved  m  this 
State  by  showing  possession  of  a  part  of  the  land  under  a  deed  which 
includes  more  land,  with  claim  of  ownership  to  the  whole,  and  such  a  title 
is  good  against  all  persons  who  cannot  show  a  title  from  the  United 
States,  or  from  some  one  having  a  prior  possession,  and  that  the  one  claim- 
ing under  the  oldest  possession  under  paper  color  of  title  has  the  best 
right.     Bowman  v.  Wettig,  416. 

2.  Required  duration  of  such  possession.  To  show  a  foundation  by  posses- 
sion of  a  part  with  a  deed  for  the  whole  coupled  with  it,  it  is  not  necessary 
to  show  such  possession  lasted  twenty  years.     Ibid.  416. 

3.  So  possession  of  a  part,  claiming  the  whole  under  a  deed  for  the 
whole  from  a  prior  possessor,  though  short  of  twenty  years,  is  at  least 
prima  facie  evidence  of  title  to  the  whole  tract,  as  against  a  mere  intruder 
or  trespasser  showing  no  paper  title.    Ibid.  416. 

4.  The  same  rule  applied  to  town  lots.  And  this  principle  applies  to  a  party 
who  is  in  actual  possession  of  one  only  of  several  town  lots.    Ibid.  416. 

Wrongful  possession. 

5.  On  parol  exchange  of  land,  each  party  delivering  possession,  efect  of  om 
party  wrongfully  resuming  possession.    See  STATUTE  OF  FRAUDS,  3. 
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POSTHUMOUS  HEIR. 
Parties. 
A  posthumous  heir  must  be  a  party  to  any  proceedings  against  his  lands.    See 
PARTIES,  11,  12. 

PRACTICE. 
Excusing  jurors  prom  attendance. 

1.  Authority  of  the  sheriff.    See  JURY,  2,  3. 
Impaneling  a  jury. 

2.  Presumption  as  to  its  sufficiency.    See  PRESUMPTIONS,  1. 
Regularity  op  proceedings. 

3.  How  far  presumed.    See  same  title,  2. 
Time  for  offering  instructions. 

4.  Under  special  rule  of  court.     See  INSTRUCTIONS,  1. 
Production  of  original  papers. 

5.  Whether  notice  is  necessary.    See  NOTICE,  6,  7. 
Exceptions  —  when  necessary. 

6.  To  instructions.  Unless  exceptions  are  taken  to  instructions  given  to 
a  jury,  no  question  can  arise  in  regard  to  the  propriety  of  giving  them. 
Illinois  Central  Railroad  Go.  v.  Garish,  370. 

7.  Questions  of  evidence.  The  rulings  of  the  court  below  upon  questions 
of  evidence,  cannot  be  assigned  as  error,  unless  exceptions  thereto  are 
taken  on  the  trial.     Board  of  Education  v.  Greenebaum  &  Sons,  610. 

Dismissal  of  suit. 

8.  Action  of  replevin  dismissed  if  question  of  taxation  is  raised.  See  RE 
PLEVIN,  6. 

Within  what  time  certain  objections  must  be  made. 

9.  Motion  to  dismiss  for  want  of  bond  for  costs.  Motion  to  dismiss  a  pros 
ecution  under  a  penal  statute  for  want  of  a  bond  for  costs,  being  of  a 
dilatory  character,  should  be  made  at  the  earliest  moment  before  the  jus- 
tice ;  it  is  too  late  to  make  the  motion  in  Circuit  Court  for  the  first  time. 
Yocum  v.  The  town  of  Waynesville,  220. 

10.  Want  of  proper  parties  in  chancery.  Where  parties  omitted  in  a  bill 
in  chancery  are  mere  formal  parties  and  not  indispensable  to  a  decision  of 
the  case  upon  its  merits,  it  will  be  too  late  to  make  the  objection  at  the 
hearing.     Lynch  et  al.  v.  Rotan  et  al.  15. 

11.  But  where  the  rights  of  parties  not  before  the  court,  are  intimately 
connected  with  the  matter  in  dispute,  so  that  a  final  decree  cannot  be 
made  without  materially  affecting  their  interests,  as  would  be  the  case 
with  the  personal  representatives  of  the  deceased  sureties  of  a  guardian  in 
a  suit  against  the  surviving  sureties  for  an  account,  the  objection  may  be 
taken  at  the  hearing,  or  on  appeal,  or  on  error.     Ibid.  15. 

12.  Objections  to  admissibility  of  evidence.  It  is  too  late  to  object,  for  the 
first  time  on  error,  that,  on  the  trial  of  the  issue  on  a  plea  of  nul  tiel  record 
interposed  to  a  scire  facias  on  a  recognizance,  the  indictment  was  improperly 
admitted  in  evidence,  because  there  was  nothing  to  show  that  it  was 
returned  by  a  grand  jury  into  open  court.  Such  an  objection,  if  availing 
at  all,  should  be  made  on  the  trial  below,  so  that  the  record  could  be  pro- 
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PRACTICE. 
Within  what  time  certain  objections  must  be  made.    Continued. 
duced,  and  the  fact  in  that  regard  ascertained.    Huggins  et  al.  v.  The  Peo- 
ple, 241. 

13.  Objections  to  the  admission  of  evidence,  to  be  availing,  must  be 
taken  on  the  trial  below ;  they  cannot  be  made  for  the  first  time  on  error. 
Board  of  Education  v.  Greenebaum  &  Sons,  616. 

14.  Objections  to  depositions.  The  objection  that  no  internal  revenue 
stamp  was  attached  to  the  certificate  of  the  officer  before  whom  a  deposi 
tion  was  taken,  is  merely  formal,  and  cannot  be  made  for  the  first  time  in 
the  Supreme  Court,  nor  upon  the  trial  in  the  court  below.  If  there  be  any 
force  in  such  an  objection,  it  should  be  made  on  a  motion  to  suppress  the 
deposition,  and  that  should  be  determined  before  the  commencement  of 
the  trial.     Lockwood  v.  Mills  et  al.  602. 

15.  The  rule  is  different  where  the  objection  is  substantial;  as  where 
the  evidence  is  irrelevant,  it  may  be  excluded  on  the  trial.    Ibid.  602. 

16.  Competency  of  a  witness.  The  objection  that  a  witness,  whose  deposi- 
tion is  sought  to  be  read  in  evidence  was  incompetent  on  the  ground  of 
interest,  should  be  made  either  when  the  deposition  was  taken,  if  the  other 
party  was  present  at  that  time,  or  on  motion  before  the  trial.     Ibid.  602. 

17.  At  what  time  objection  must  be  taken  to  regularity  of  proceedings. 
Where  the  defendant  in  an  action  of  forcible  detainer  appears  and  goes  to 
trial  in  the  Circuit  Court,  without  objection  to  the  regularity  of  the  pro- 
ceedings, he  thereby  admits  their  regularity,  and  the  validity  of  the  demand 
of  possession.  An  objection  to  the  form  and  mode  of  proceeding  cannot  be 
made  for  the  first  time  in  the  Supreme  Court.  Dunne  v.  Trustees  of  Schools, 
578. 

PRACTICE  IN  THE  SUPREME  COURT. 
What  constitutes  error. 

1.    Admitting  improper  evidence.    Where  material  evidence  was  improp 

erly  allowed  to  go  to  the  jury,  it  is  good  ground  for  reversing  the  judgment 

Miller  et  al  v.  The  People,  459. 
Transcript  op  the  record. 

What  it  should  contain — and  of  the  costs  thereof.     See  COSTS,  2. 
Bills  op  exceptions. 

Their  requisites.     See  BILLS  OF  EXCEPTIONS. 
Exceptions — when  necessary.    See  PRACTICE,  6,  7. 
Remanding  a  cause. 

Whether  a  venire  facias  de  novo  must  be  awarded.    See  NEW  TRIALS,  5 

PRESUMPTIONS. 
Impaneling  op  a  jury. 

1.  Presumption  as  to  its  sufficiency.  Where  it  appears  from  the  record 
of  a  cause  that  there  was  a  jury  on  the  trial  below,  and  that  they  were 
duly  sworn,  in  the  absence  of  any  exception  to  the  mode  in  which  they 
were  tried,  selected  and  sworn,  it  will  be  presumed  that  it  was  done 
according  to  law.     Martin  v.  Barnhardt,  9. 
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PRESUMPTIONS.     Continued. 
Regularity  op  proceedings. 

2.  Presumption  in  respect  thereto.  Nothing  appearing  to  the  contrary,  it 
will  be  presumed  that  courts  of  general  jurisdiction  perform  their  duty 
and  try  causes  according  to  the  due  course  of  law.    Martin  v.  Barnhardt,  9, 

Sufficiency  op  a  judgment. 

3.  Presumption  in  respect  thereto.     See  JUDGMENT,  2. 
On  bales  op  personal  property. 

4.  Presumption  as  to  their  good  faith      See  SALES,  1,  2. 
Color  op  title. 

5.  Presumption  as  to  the  good  faith.    See  COLOR  OF  TITLE,  1,  8. 
In  support  op  a  verdict. 

6.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evidence. 
See  BILLS  OF  EXCEPTIONS,  1. 

Premature  redemption. 

7.  Irregularity  in  premature  redemption  by  a  judgment  creditor — when  pre- 
sumed to  be  acquiesced  in  by  the  prior  purchaser.    See  REDEMPTION,  3. 

Publication  op  notice. 

8.  Proof  of  publication  of  notice — when  presumed  from  recitals  in  decree. 
See  ADMINISTRATION  OF  ESTATES,  12, 13. 

Ownership  op  property — partners. 

9.  Presumptions  as  between  partners  in  respect  to  the  ownership  of  property 
and  their  liability,  one  to  another.    See  PARTNERSHIP,  3,  4,  5. 

PRIVATE  WAYS. 
Power  to  establish  them.    See  CONSTITUTIONAL  LAW,  1, 9. 

PROCESS. 
Defective  return. 

1.  Cured  by  the  decree.  Where  the  return  of  the  sheriff  on  the  summons 
does  not  show  the  date  of  the  service,  but  the  decree  of  the  court  recites 
"  that  the  defendants  were  duly  served,"  such  recital  cures  the  defect  in 
the  return.    Rivard  et  al.  v.  Gardner,  125. 

False  return. 

2.  Remedy  of  party  injured.  When  a  writ  is  returned  by  an  officer  as 
duly  served,  the  defendant  is  estopped  from  contradicting  such  return,  as 
against  third  persons  who  have  acquired  rights  under  the  judgment  of  the 
court.    Ibid.  125. 

3.  In  such  case  the  remedy  of  the  injured  party  is  by  an  action  against 
the  officer  for  a  false  return.    Ibid.  125. 

Final  process  against  school  directors. 

What  character  of  writ  can  be  awarded.    See  EXECUTION,  2. 

PROMISSORY  NOTE. 
What  constitutes. 

1.  And  herein  of  the  use  of  the  check  or  dollar  mark.  An  instrument  «m 
made  as  follows : 
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PROMISSORY  NOTES.    What  constitutes.     Continued. 

"$500.  Waverly,  December  6,  1861. 

"  On  or  before  the  20th  of  next  May,  I  promise  to  pay  C.  P.  Christian,  or 
his  order,  five  hundred  for  value  received  of  him,"  etc. 

Held,  to  be  a  promissory  note  and  assignable  as  such.     Corgan  v.  Frew,  31. 

2.  While  the  check  or  dollar  mark  in  the  margin  cannot  be  used  to 
contradict  what  is  clearly  written  in  the  note,  yet  if  from  any  cause  there 
is  uncertainty  as  to  the  sum  intended  to  be  written  in  the  body  of  the 
instrument,  the  check  mark  may  be  resorted  to  for  the  purpose  of  explain- 
ing the  instrument  in  that  regard.    Ibid.  31. 

3.  So  in  this  case  the  words  "  five  hundred,"  written  in  the  body  of  the 
instrument,  by  reference  to  the  dollar  mark  in  the  margin,  are  shown  to 
mean  five  hundred  dollars.     Ibid.  31. 

PURCHASERS. 
Hold  subject  to  existing  burdens. 

1.  Where  the  owner  of  land,  by  ditching  it,  throws  the  surface  watei 
upon  the  land  of  an  adjoining  proprietor  with  his  consent,  or  upon  congress 
land,  it  seems  a  subsequent  purchaser  of  the  land  so  affected  has  no  ground 
of  complaint  on  that  account ;  acquiring  the  land  with  a  knowledge  of 
the  existence  of  the  ditch,  and  of  its  effect  upon  his  intended  purchase,  he 
will  take  it  with  all  its  drawbacks  and  inconveniences.    Laney  v.  Jasper,  46. 

2.  Where  a  railroad  was  built  in  1852,  and  thereby  a  pond  was  formed 
on  certain  land,  and,  in  1853,  the  owner  of  the  land  granted  to  the  com- 
pany the  right  of  way  over  it,  and  in  1854  conveyed  the  same  land  to  A., 
excepting  the  right  of  way,  held,  that  A.  could  not  recover  for  loss  of  land 
covered  by  the  pond,  it  being  an  injury  to  the  former  owner  and  not  to  A. 
Illinois  Central  Railroad  Company  v.  Allen,  205. 

3.  Where,  in  such  case,  it  further  appeared  that  the  house  of  A.  was  on 
this  land,  but  it  did  not  appear  when  the  house  was  built,  held,  that  the 
presumption  was,  he  built  after  he  bought,  and  after  the  pond  had  been 
created,  and  he  could  acquire  no  right  of  action  against  the  company  by 
building  in  its  neighborhood.     Ibid.  205. 

Purchasers  at  administrator's  sale. 

4.  How  far  protected.  The  rule  in  regard  to  administrators'  sales  is 
that  when  the  court  has  once  obtained  jurisdiction  by  the  notice  and  peti- 
tion, then  it  matters  not  what  errors  may  intervene,  the  title  of  the  pur- 
chaser is  protected  under  the  decree.    Moore  et  ux.  v.  Neil  et  al.  256. 

5.  This  rule  applies  as  well  in  a  case  where  the  sale  under  the  decree 
is  attacked  collaterally  by  bill  in  chancery,  as  in  a  direct  proceeding  to 
reverse  the  decree.    Ibid.  856. 

6.  Former  decision.  This  rule  is  not  in  conflict  with  any  thing  decided 
in  the  case  of  Lloyd  v.  Malone,  23  111.  43.     Ibid.  256. 

7.  The  creditors  of  one  who  had  died  owning  lands,  which  he  had  de- 
vised, filed  their  bill  against  the  executors  of  the  testator  and  the  then  heirs 
of  the  devisee,  and  obtained  a  decree  charging  the  lands  with  their  debts 
A  posthumous  heir  of  the  devisee  was  born  after  the  decree,  and  subse 
qnently  the  lands  were  sold  under  that  decree.     After  the  sale  the  post- 
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humous  heir  was  made  a  party  to  the  proceedings  by  bill  of  revivor,  it 
was  held,  that,  where,  in  such  a  case,  previous  to  the  bill  of  revivor,  but 
subsequent  to  the  former  sale,  the  same  lands  had  been  sold  by  the  admin- 
istrator of  the  devisee  to  pay  Ms  debts,  the  purchasers  at  that  sale  took  the 
title  to  the  lands,  but  took  it  subject  to  a  lien  for  the  indebtedness  of  the 
testator.     Mc  Connel  et  al.  v.  Smith,  Admr.,  et  al.  279. 

8.  Caveat  emptor.  Because,  at  a  sale  by  an  administrator,  the  doctrine  of 
caveat  emptor  applies,  and  purchasers  there  acquire  the  title  with  all  the 
incumbrances  to  which  it  is  liable.    Ibid.  279. 

Notice  to  purchasers. 

9.  What  constitutes.  And  in  the  foregoing  case,  since  the  proceedings 
by  the  creditors  were  a  matter  of  record  in  the  county  where  the  lands 
were  situate,  the  purchasers  at  the  administrator's  sale  were  chargeable 
with  notice  that  that  debt  had  been  ascertained  and  found  against  the 
estate.    Ibid.  279. 

Administrator  purchasing  at  his  own  sale. 

10.  Effect  thereof,  at  law  and  in  equity.  See  ADMINISTRATION  OF 
ESTATES,  16, 17. 

Purchaser  under  execution. 

11.  To  what  time  the  rights  of  the  purchaser  under  the  redeeming  creditor, 
relate.  The  rights  of  a  purchaser  under  an  execution  sale  made  by  a  judg- 
ment creditor  who  has  redeemed  from  a  prior  sale  on  execution,  relate 
back  to  the  time  when  the  lien  under  the  proceedings  from  which  the 
redemption  was  made,  first  attached.     Blair  et  al.  v.  Chamblin  et  al.  521. 

Purchaser  under  void  decree. 

12.  Where  proceedings  for  the  sale  of  land  are  void  for  want  of  proper  parties, 
the  purchaser  will  take  no  title.     See  PARTIES,  11, 12. 

Apportionment  op  liens. 

13.  Among  subsequent  purchasers — and  herein,  where  a  portion  of  lands 
subject  to  vendor's  lien  are  sold,  even  with  notice,  the  residue  must  be 
resorted  to  first.     See  LIEN,  5  to  9. 

Vendor's  lien. 

14.  When  subsequent  purchasers  subject  thereto,  and  when  not.  See  LIEN 
3  to  9. 

Purchasers  op  swamp  lands. 

15.  Their  rights  as  to  drainage  thereof.     See  SWAMP  LANDS. 
Whether  rent  passes  to  a  grantee  op  land.    See  RENT,  2,  3. 

Parties  plaintiff,  in  forcible  entry  and  detainer. 

Whether  purchaser  from  party  dispossessed  may  bring  the  action.     See 

FORCIBLE  ENTRY  AND  DETAINER,  2,  3,  4,  5. 
Purchaser  from  landlord  of  a  tenant  holding  over.    Same  title,  6,  7 

PURCHASE-MONEY. 
Not  subject  to  homestead  claim.    See  HOMESTEAD,  8. 
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RAILROADS. 
Fencing  railroads. 

1.  Liability  for  injury  to  stock.  Where  a  railroad  company  fails  to 
fence  its  track  as  required  by  law,  or  has  erected  an  insufficient  fence,  or 
failed  to  maintain  a  fence,  it  is  liable  for  all  damages  resulting  from  such 
omission  of  duty,  and  this  without  any  reference  to  the  manner  in  which 
its  engines  may  have  been  controlled.  St.  Louis,  Alton  and  Terre  Haute 
EaUroad  Company  v.  Linder  et  al.  433. 

2.  But,  where  cattle  get  upon  the  track  at  a  point  where  the  company 
is  not  bound  to  fence,  or  where  others  are  bound  to  erect  and  maintain  the 
fence,  and  stray  along  the  track  and  are  killed  by  a  train  at  a  place  where 
the  company  was  bound  to  fence  and  had  not  done  so,  the  company  is  not 
liable,  since  the  injury,  in  such  case,  would  have  no  connection  with  the  fail- 
ure to  fence  the  road  at  the  place  where  the  animals  were  killed.   Ibid.  433. 

3.  Where  stock  gets  upon  the  track  at  a  place  where  others  than  the 
company  are  bound  to  erect  and  maintain  the  fence,  and  is  killed  at  that 
place  or  another,  the  company  is  liable  only  in  case  of  gross  negligence. 
Ibid.  433. 

4.  The  rule  in  Seeley  v.  Peters  modified  as  to  railroads,  on  what  prin- 
ciple.   See  LIVE  STOCK. 

5.  Liability  for  injury  done  by  the  trains  of  another  company.  Where 
the  company  owning  a  railroad  track  which  is  not  fenced  as  required  by 
law,  by  contract  allows  another  company  to  run  trains  over  such  track, 
by  one  of  which  trains  stock  is  injured,  the  company  running  the  train  is 
liable  for  such  injury,  even  though  the  same  was  a  result  of  the  unfenced 
condition  of  the  road.    Illinois  Central  Railroad  Co.  v.  Kanouse,  272. 

6.  In  such  case,  it  being  the  duty  of  the  company  owning  the  road  to 
fence  it,  and  the  injury  being  a  result  of  their  neglect  of  that  duty,  they 
would  also  be  liable.    Ibid.  272. 

7.  Where  a  railroad  company  undertakes,  by  agreement,  to  use  a  road 
in  a  defective  condition,  and  control  the  running  of  their  trains  upon  it, 
the  demands  of  public  policy  require  that  they  should  be  responsible  for 
all  injury  resulting  from  the  use  by  them  of  the  road  while  in  such 
defective  condition.    Ibid.  272. 

Railroads  as  carriers  and  warehousemen. 

8.  When  liable  in  those  capacities,  respectively.    See  CARRIERS,  1,  2,  8. 
Negligence. 

9.  What  constitutes.    See  NEGLIGENCE. 

REAL  ESTATE. 
What  constitutes. 

Whether  fruit  trees  and  ornamental  shrubbery  in  a  nunery  belong  to  th§ 
realty.    See  CONVEYANCES,  4. 

RECEIPT. 
Effect  op  a  general  receipt. 

1.  Whether  it  shall  operate  to  release  an  equitable  title  to  land.  A.  and  P. 
exchanged  lands  with  each  other,  each  delivering  possession  :  it  was  held, 


INDEX. 


690 


RECEIPT.    Effect  of  a  general  receipt.     Continued. 

where  A.  took  possession  of  $500  worth  of  the  personal  property  of  F.  aa 
well  as  of  the  land,  and  two  years  afterward  there  was  a  general  receipt 
from  F.  to  A.  for  $240,  "  in  full  of  all  demands  and  claims  "  to  date,  such  a 
receipt  was  held  to  apply  only  to  the  claim  growing  out  of  the  personal 
property.    Fitzsimmons  v.  Allen's  Admr.  and  Heirs,  440. 

2.  In  such  a  case,  the  receipt  being  in  these  words :  "  September  17th, 
1857.  Received  of  Benjamin  Allen  two  hundred  and  forty  dollars,  in  full 
of  all  demands  and  claims  due  Jacob  Fitzsimmons  up  to  this  date. 
(Signed)  Charles  Fitzsimmons,  attorney  for  Jacob  Fitzsimmons  " :  Held, 
that  its  language  was  not  appropriate  to  the  purpose  of  releasing  a  com- 
plete equitable  title  to  a  tract  of  land,  and  there  was  a  personal  indebted - 
to  which  it  did  properly  apply.    Ibid.  440. 


RECEIVER. 
Who  may  be  appointed. 
Upon  bill  filed  by  administrator  of  deceased  partner  against  surviving  partner. 
See  PARTNERSHIP,  14. 
When  one  may  be  appointed. 

Between  such  parties.     See  same  title,  10. 
Clerk  of  a  court. 
Is  not  a  receiver  of  the  court  by  virtue  of  his  office.    See  COURT  FUND,  2. 

RECOGNIZANCE. 
Awarding  execution  against  part  of  several  cognizors. 

1.  On  a  return  of  nihil  as  to  the  others.  On  a  scire  facias  upon  a  joint 
and  several  recognizance,  where  service  is  had  on  one  or  more  of  the  cog- 
nizors and  a  return  of  nihil  as  to  the  rest,  execution  may  be  awarded 
against  those  served  with  process.     WJieeler  v.  The  People,  430. 

2.  Former  decision.  It  was  held  in  Alley  et  al.  v.  The  People,  1  Gilm. 
112,  that  to  justify  the  award  of  execution,  there  must  either  be  service  on 
all  of  the  defendants  or  two  nihils;  but  it  has  been  held  differently  in 
several  cases  since,  and  the  rule  is  now  as  above  laid  down.     Ibid.  430. 

Where  an  indictment  is  not  found. 

3.  As  to  liability  of  cognizors.  After  an  indictment  was  found  against 
a  party,  he  entered  into  a  recognizance  to  appear,  etc.,  "  to  answer  to  an 
indictment  to  be  preferred  against  him."  Not  appearing  at  the  next  term, 
a  judgment  of  forfeiture  was  entered.  On  scire  facias  upon  the  recogniz- 
ance, the  security  objected,  that,  as  the  undertaking  was  to  appear  and 
answer  to  an  indictment  to  be  preferred  at  the  next  term,  and  as  none  was 
preferred  at  that  term,  there  was  no  breach  of  the  undertaking.  But  it 
was  held  otherwise  —  it  was  immaterial,  in  order  to  fix  the  liability  of  the 
cognizors,  whether  an  indictment  was  found  or  not.    Ibid.  430. 

Duress  of  the  principal. 

4.  As  a  defense  by  the  security.  The  security  upon  a  recognizance  can. 
not  plead  the  duress  of  his  principal  in  discharge  of  his  liability.  Hug- 
gins  et  al.  v.  The  People,  241. 
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RECOGNIZANCE.     Continued. 
Where  the  principal  is  a  soldier. 

5.  Effect  upon  his  recognizance.  United  States  soldiers  are  not  exempt, 
because  of  such  service,  from  trial  and  punishment  by  the  State  courts  for 
a  violation  of  its  criminal  laws.     Huggins  et  al.  v.  The  People,  241. 

6.  Where  an  arrested  soldier  is  surrendered  or  abandoned  by  the  mili- 
tary to  the  civil  authority,  he  cannot  relieve  himself  from  arrest  by  giving 
bail,  and  then  voluntarily  placing  himself  under  military  control,  and 
insist  that  his  bail  is  discharged  by  the  principle  of  vis  major.    Ibid.  241. 

Principal  taken  by  military  authority. 

7.  Liability  of  surety.  Where  M.  was  in  jail,  on  indictment  for  lar. 
ceny,  and  S.  voluntarily  became  his  bail,  and  took  him  to  another  county 
for  the  purpose  of  putting  him  in  the  army  as  a  substitute,  as  a  matter  of 
speculation,  and  an  officer  of  the  United  States  took  M.  from  the  surety  as 
a  deserter,  and  sent  him  to  his  command  to  serve  two  more  years,  held, 
that  these  facts  did  not  discharge  the  surety  from  his  liability  under  the 
bail  bond,  in  a  proceeding  by  scire  facias,  upon  a  forfeiture  thereof.  Shook 
et  al.  v.  The  People,  443. 

Lapse  op  the  term. 

8.  At  which  the  party  was  to  appear — effect  thereof.  The  lapse  of  the 
term  of  court  at  which  a  principal  cognizor  was  to  appear  will  not  operate 
to  discharge  his  sureties  from  their  liability,  but  the  recognizance  will 
stand  continued  over  until  the  next  term,  at  which,  if  the  principal  fails 
to  appear,  a  forfeiture  may  be  regularly  entered.  Landis  et  al.  v.  The 
People,  79. 

Recognizance  by  security  alone. 

9.  When  valid.  Where  the  accused  gave  bond  before  the  justice,  with 
a  surety,  to  answer  any  indictment ;  and  when  the  indictment  was  found 
the  accused  did  not  appear,  and  no  forfeiture  of  said  recognizance  was  taken, 
either  as  to  accused  or  surety,  but  the  surety  was  recognized  in  open  court 
for  the  appearance  of  the  accused  at  the  next  term  ;  held,  that  the  second 
recognizance  was  not  void  because  entered  into  by  the  surety  alone,  though 
without  the  previous  recognizance  it  would  have  been  void.  Combs  v. 
The  People,  183. 

10.  Where  the  principal  has  entered  into  a  recognizance,  and,  failing 
to  appear,  his  surety  enters  into  a  new  one  to  save  the  forfeiture  of  the 
first,  it  is  good.     Ibid.  183. 

11.  The  reasons  for  the  rule  which  holds  the  first  recognizance  void  if 
entered  into  by  the  surety  alone  have  no  application  in  such  cases.  Ibid.  183. 

Forfeiture  of  recognizance. 

12.  Essential  to  a  valid  judgment.  It  is  error  to  enter  judgment  and 
award  execution  on  a  sci.  fa.  against  a  surety,  without  having  first  taken 
a  forfeiture  against  him  at  a  previous  term.    Ibid.  183. 

Judgment  on  forfeited  recognizance. 

Its  requisites.    See  JUDGMENTS,  3. 
Plea  to  sci.  fa.  on  recognizance. 

Its  requisites.     See  PLEADING,  13,  14. 
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RECORDS. 
Power  op  courts  over  their  records. 

To  set  aside  orders,  etc.    See  JURISDICTION,  3,  4. 
Record  in  the  supreme  court. 

What  it  should  contain — and  of  the  costs  thereof.    See  COSTS,  2. 

RECORDING  ACT. 
Certificate  op  conformity. 
Need  not  he  recorded.    See  CONVEYANCES,  17. 

RECOUPMENT. 
When  allowed. 
In  suit  between  lessor  and  lessee  for  rent,  recoupment  of  damages  sustained  by  the 
failure  of  lessor  to  complete  a  building  in  proper  time.     See  LANDLORD 
AND  TENANT,  7. 

REDEMPTION. 
Redemption  by  judgment  creditors. 

1.  From  execution  sale — effect  of  a  premature  redemption  and  levy.  Where 
a  judgment  creditor,  in  endeavoring  to  redeem  from  a  prior  execution  sale, 
pays  the  redemption  money  and  procures  the  levy  to  be  indorsed  upon  hie 
execution,  before  the  expiration  of  the  year  allowed  to  the  debtor  to 
redeem,  this  is  an  irregularity ;  but  if  the  sale  under  such  levy  should  not 
be  made  until  after  the  expiration  of  the  year,  the  debtor  not  having 
redeemed,  and  the  prior  purchaser  acquiesces,  waives  the  irregularity  of 
the  premature  redemption  and  levy,  and  receives  the  redemption  money, 
the  judgment  debtor  cannot  challenge  the  redemption.  Blair  et  ai.  v. 
ChwnbUn  et  al.  521. 

2.  Former  decisions.  Nor  is  this  ruling  a  departure  from  the  authority 
of  the  cases  of  Merry  v.  Bostwick,  13  111.  398,  and  Watson  v.  Reissig,  24 
id.  281,  in  which  it  is  held  that  the  judgment  debtor's  right  of  redemp- 
tion, within  the  year,  cannot  be  levied  upon  and  sold  under  execution. 
Ibid.  521. 

3.  Should  the  judgment  debtor,  in  such  a  case,  exercise  his  right  of 
redemption  from  the  first  execution  sale  within  the  year,  then  the  judg- 
ment creditor  cannot  consummate  his  redemption  thus  prematurely  made  ; 
but  if  the  debtor  fails  to  redeem  within  the  year,  the  irregularities  of  the 
premature  redemption  by  the  judgment  creditor  become,  as  to  the  debtor, 
res  inter  alios.  After  that,  the  first  purchaser  from  whom  the  redemption 
is  sought  to  be  made  can  alone  complain ;  and  if  he  makes  no  opposition, 
it  will  be  presumed  that  he  acquiesced  in  the  redemption,  and  waived 
whatever  irregularities  had  intervened.     Ibid.  521. 

4.  It  is  by  no  means  certain  that  the  mere  fact  that  the  money  was 
paid  by  the  redeeming  judgment  creditor  to  the  sheriff  and  the  levy 
indorsed  by  him  prematurely,  when  for  the  purposes  of  advertisement  and 
sale  they  were  treated  as  not  having  occurred  until  the  year  had  expired, 
would  be  such  an  irregularity  as  would  entitle  even  the  purchaser  from 
whom  redemption  is  made,  to  resist  such  redemption  as  void.  Upon  this 
question  no  definite  opinion  is  given.     Ibid.  521 
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5.  Purchaser  under  the  sale  by  the  redeeming  creditor — to  what  time  hit 
rights  relate  lack.    See  PURCHASERS,  11. 

6.  Upon  bill  to  redeem  by  such  purchaser  from  a  prior  trust-deed — 
whether  he  must  also  redeem  from  a  junior  lien  held  by  the  same  person. 
See  CHANCERY,  22. 

7.  Mow  much  the  party  redeeming  in  such  case  must  pay — relief  in 
chancery  against  penalties.    See  same  title,  24,  25. 

8.  Whether  party  redeeming  must  pay  for  improvements  made  on  the 
land,  and  taxes  paid  thereon.    Same  title,  26. 

REFUNDING  BOND. 

When  not  necessary.    See  ADMINISTRATION  OF  ESTATES,  5,  6. 
RELEASE. 
Op  equitable  title  to  land. 

What  constitutes  a  release  thereof.     See  RECEIPT,  2. 
Release  op  surety. 
Death  of  administrator  will  not  release  his  sureties.     See  ADMINISTRATION 
OF  ESTATES,  2,  3.    See  RECOGNIZANCE,  3  to  11. 

REMANDING  A  CAUSE. 

Whether  a  new  trial  must  be  had.    See  NEW  TRIALS,  5. 
REMEDY. 

Mode  op  questioning  a  tax.    See  REPLEVIN,  5,  0 ;  TRESPASS,  1. 

False  return  op  process. 
Remedy  therefor.    See  PROCESS,  2,  3. 

REMITTITUR. 
When  allowable. 

When  the  verdict  is  informal.    See  VERDICT,  4. 

RENT. 
Remedy  por  recovery  op  rent. 

1.  Under  act  of  1861.  The  act  of  1861  gives  tlie  purchaser  under  a 
decree  the  remedy  by  action  of  debt  or  assumpsit  for  use  and  occupation, 
but  this  does  not  exclude  the  recovery  of  the  rent  by  action  of  debt  on  the 
appeal  bond  in  forcible  entry  and  detainer,  when  it  contains  a  condition 
embracing  the  accruing  rents.  The  purchaser  has  a  double  remedy. 
Rucker  v.  Wheeler  et  al.  436. 

Whether  rent  passes  to  grantee  op  the  land. 

2.  And  of  severing  the  rent  from  the  reversion.  A  party  selling  leased  or 
rented  land  may  reserve  the  rent ;  so  he  may  sell  the  rent,  retaining  the 
reversion.  But  if  he  makes  no  reservation  of  the  rent  and  conveys  the 
fee,  the  accruing  rent  goes  to  the  grantee  of  the  fee.  Dixon  v.  Niccolla 
et  al.  372. 

3.  If,  however,  the  relation  of  landlord  and  tenant  does  not  exist  be- 
tween  the  owner  of  the  land  and  the  person  who  cultivates,  but  they  are 
mere  tenants  in  common  in  the  products  of  the  land,  the  interest  of  the 
owner  of  the  land  in  such  products  does  not  pass  to  his  grantee,  although  he 
makes  an  unqualified  grant  of  the  land  out  of  which  they  arise.    Ibid.  372. 
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BENT.     Continued. 
Whether  rent  goes  to  administrator  or  heir. 

4.  Rent  accruing  out  of  land  upon  a  lease  granted  by  the  owner  in  fee, 
and  which  does  not  become  due  till  after  the  death  of  the  lessor,  is  a 
chattel  real,  which  descends  to  the  heir  as  a  part  of  the  inheritance,  and 
does  not  go  to  the  executor  or  administrator.    Dixon  v.  Niccolls  et  al.  372. 

When  rent  becomes  due. 

5.  When  there  is  no  special  custom  shown  as  to  the  time  when  rent 
becomes  due,  nor  any  contract  about  the  time,  on  general  principles,  the 
rent  will  not  be  due  until  the  expiration  of  the  term.     Ibid.  372. 

6.  In  this  case  the  tenant  rented  the  land  for  the  year  commencing 
March  1,  1864,  and  ending  March  1,  1865,  the  rent  to  be  one-third  of  the 
crops,  payable  in  kind ;  the  small  grain  rent,  wheat,  oats  and  barley,  to  be 
delivered  to  the  landlord  in  the  half  bushel  at  the  threshing  machine,  as 
soon  as  threshed.  Under  the  rule  above  laid  down,  the  rent  was  regarded 
as  not  being  due  until  the  1st  day  of  March,  1865.    Ibid.  372. 

Rent  payable  in  kind. 

7.  Ownership  of  the  crop.  Where  rent  is  reserved,  payable  in  a  part  of 
the  crop  to  be  raised  on  the  land,  the  tenant  remains  the  exclusive  owner 
of  the  crop  until  the  stipulated  rent  is  set  off  to  the  landlord.    Ibid.  372. 

Account  for  rents  and  profits. 

When  it  may  be  taken  in  chancery.     See  CHANCERY,  6,  7. 
Measure  of  recovery. 

Where  the  price  is  agreed  upon.    See  MEASURE  OF  DAMAGES,  5. 
On  assignment  of  dower. 

Whether  widow  entitled  to  rents.    See  DOWER,  5,  6,  7. 
Use  and  occupation. 

When  action  will  lie  therefor.    See  USE  AND  OCCUPATION,  1  to  7. 

REPLEVIN. 
Op  the  affidavit. 

1.  Its  requisites.  The  statute  requires  that  the  affidavit  for  a  writ  of 
replevin  shall  state  in  positive  terms  that  the  property  has  not  been  taken 
"  for  any  tax,  assessment  or  fine  levied  by  virtue  of  any  law  of  this  State." 
McGlaughry  v.  Cratzenberg,  117. 

2.  In  this  case  the  affidavit  stated  that  the  property  had  not  been  taken 
for  any  assessment  or  fine  levied  by  virtue  of  any  law  of  this  State,  no* 
seized  under  any  execution  or  attachment  against  the  goods  and  chattels  of 
affiant,  "  and  further,  that  the  same  has  not  been  taken  for  any  legal  tax, 
as  this  affiant  is  informed  and  believes."  Held,  the  affidavit  was  bad  in 
not  stating,  in  positive  terms,  that  the  property  had  not  been  taken  for 
any  tax  levied  by  virtue  of  any  law  of  this  State.     Ibid.  117. 

3.  Amendment  of  affidavit.  An  application  for  leave  to  amend  an 
affidavit  in  replevin  is  addressed  to  the  discretion  of  the  court.     Ibid.  117. 

4.  Where  it  appears  from  the  original  affidavit  filed,  that  the  plaintiff 
seeks  to  present  in  the  action  the  question  of  the  validity  of  the  law 
imposing  the  tax  under  which  the  property  was  taken  from  him,  the  court 
may  properly  refuse  to  allow  an  amendment,  even  though  the  plaintiff 
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REPLEVIN.    Op  the  affidavit.     Continued. 

proposes  so  to  amend  the  affidavit  as  to  comply  with  the  statute,  because 
the  court  can  see  that  a  question  is  sought  to  be  raised  which  cannot  be 
considered  in  this  action.     McClaughry  v.  Craizenberg,  117. 
Questioning  validity  of  tax. 

5.  In  replevin.  The  law  forbids  the  consideration  of  the  question  of  the 
legality  of  a  tax,  assessment  or  fine,  levied  under  any  law  standing  on  the 
statute  book  of  this  State,  by  means  of  the  action  of  replevin.     Ibid.  117. 

Dismissal  of  suit. 

6.  When  question  of  taxation  is  involved.  Should  it  appear  in  any  stage 
of  a  suit  in  replevin,  that  a  question  of  taxation  is  involved,  and  the  con- 
stitutionality of  the  law  imposing  the  tax  was  the  hinge  on  which  the 
case  turns,  the  court  should  thereupon  dismiss  the  suit.    Ibid.  117. 

RETURN  OF  PROCESS.    See  PROCESS,  1,  2,  3. 

SALES. 
Of  the  good  faith  of  sales. 

1.  Presumption  in  respect  thereto.  It  may  be  that  where  all  the 
elements  of  a  valid  sale  of  personal  property  exist,  it  will  be  presumed  to 
have  been  made  in  good  faith ;  but  such  would  not  be  the  presumption, 
when,  in  proving  what  is  claimed  to  be  a  sale,  some  essential  requirement 
is  wanting.    Gorgan  v.  Frew,  32. 

2.  As  where  a  sale  of  personal  property  is  made  without  a  delivery 
of  possession  to  the  purchaser,  as  to  creditors  and  subsequent  bona  fide 
purchasers,  such  a  sale  is  presumed  to  have  been  made  in  bad  faith.  Ibid.  32. 

Of  the  deliveey  of  personalty.    See  DELIVERY,  1  to  5. 
Of  implied  warranty. 

On  sales  of  personal  property — and  herein  of  the  rule  where  articles  are 
manufactured  and  sold.    See  WARRANTY,  1  to  5. 
Caveat  emptor. 

When  applied  on  sales  of  personal  property.    See  same  title,  3. 
Administrator's  sale  of  land.    See  ADMINISTRATION  OF  ESTATES, 
11  to  20. 

SCHOOLS. 
School  laws  of  1849  and  1855. 

1.  Repealed.  The  acts  of  1849  and  1855,  in  relation  to  schools,  are,  in 
terms,  repealed  by  the  school  law  of  1857.    Botkin  et  al.  v.  Osborne,  101. 

Teacher's  certificate. 

2.  Must  be  exhibited  before  employment.  A  teacher  under  the  proviso 
in  the  act  of  1857,  unless  he  obtain  the  requisite  certificate  of  qualifica- 
tion, and  exhibits  it  to  the  school  directors,  before  his  employment,  is  not 
entitled  to  any  portion  of  the  school  fund.     Doid.  101. 

3.  Effect  of  act  of  1865  in  that  respect.  The  act  of  February  16,  1865, 
in  relation  to  schools,  contains  nothing  in  conflict  with  the  act  of  1857,  in 
respect  to  the  exhibition  of  a  certificate  by  the  teacher.    Ibid.  101. 

Description  of  parties. 

4    In  suit  against  school  directors.    See  PLEADING,  5. 
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SCHOOLS.     Continued. 
Final  process  against  school  directors. 

5.     What  character  of  writ  can  be  awarded.    See  EXECUTION,  2. 

SEAL. 
Corporate  seal. 

Whether  essential.    See  CORPORATION,  1, 2. 

SELF-DEFENSE. 
Resisting  an  assault. 

1.  Of  the  degree  of  force  allowable.  While  the  law  makes  reasonable 
allowance  for  the  infirmity  of  human  judgment  under  the  influence  of 
sudden  passion,  and  does  not  require  men  to  measure  with  mathematical 
exactness  the  degree  of  force  necessary  to  repel  an  assault,  yet  there  are 
some  broad  landmarks  beyond  which  this  benignity  of  the  law  should  not 
be  carried.  .  Boren  v.  Bartleson,  43. 

2.  In  this  case,  which  was  an  action  of  trespass  for  an  assault  and  bat- 
tery, it  appeared  the  defendant  used  insulting  language  to  the  plaintiff, 
whereupon  the  plaintiff  pushed  or  struck  him  in  the  breast.  The  defend- 
ant stepped  back,  and,  drawing  a  revolver,  snapped  it  at  the  plaintiff,  and 
then,  advancing  upon  him,  struck  him  upon  the  head  with  the  pistol,  the 
blow  felling  him  to  the  ground,  and  producing  a  severe  wound,  which 
confined  him  to  his  house  for  several  days.  The  plaintiff  had  been  in 
feeble  health  prior  to  the  difficulty,  and  had  retreated  a  few  feet  when  the 
defendant  struck  him.  A  judgment  in  favor  of  the  defendant,  upon  a  ver- 
dict of  not  guilty,  was  reversed,  because  the  verdict  was  contrary  to  the 
evidence,  it  being  held  that  the  defendant  used  more  force  than  he  had  a 
right  to  consider  needful  for  his  own  protection.    Ibid.  43. 

SET-OFF. 
In  equity. 

1.  W lien  allowable.  A  judgment  against  two  jointly  cannot  be  set  off 
in  equity  against  a  debt  due  to  one  of  them  individually,  except  it  be 
alleged  and  proven  that  the  other  is  insolvent.    Phelps  v.  Beeder  et  al.  172, 

SHERIFF. 
Power  to  excuse  jurors  prom  attendance.    See  JURY,  2. 

SOLDIERS. 
Soldiers  in  the  united  states  army. 
Are  amenable  to  the  criminal  laws  of  the  State.    See  RECOGNIZANCE,  5, 6. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  81,  32. 

SPRINGFIELD,  CITY  05 
Ordinance  against  fighting,  etc. 

1.     The  ejecting  of  an  intruder  from  premises  by  one  who  is  in  the  law- 
ful possession  thereof,  without  using  unnecessary  force,  is  not  within  the 
spirit  of  the  ordinance  of  the  city  of  Springfield,  which  prescribes  a  pen 
45 — 39th  III. 
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SPRINGFIELD,  CITY  OF.  Ordinance  against  fighting,  etc.  Continued. 
alty  against  any  person  "  who  shall  assault,  strike  or  fight  another,  or 
shall  be  guilty  of  any  misconduct  calculated  to  provoke  a  breach  of  the 
peace."    Phillips  et  al.,  Admrs.,  v.  The  City  of  Springfield,  83. 

STATUTES. 

ThEIB  CONSTITUTIONALITY. 

1.  Act  of  1861,  concerning  private  ways,  held  unconstitutional,  in  Net- 
bitt  v.  Trumbo  et  al.  110.    See  CONSTITUTIONAL  LAW,  1,  2. 

Construction  of  statutes. 

2.  Impossibilities  not  required.  The  law  will  not  require  impossibili- 
ties as  a  condition  to  the  assertion  of  acknowledged  rights,  and  when 
legislatures  use  language  so  broad  as  apparently  to  lead  to  such  results, 
courts  must  say,  as  "they  always  have  said,  that  legislatures  cannot  have 
intended  to  include  those  cases  in  which,  by  the  act  of  God,  a  literal 
obedience  to  their  mandate  has  become  impossible.  The  People,  for  use, 
etc.,  v.  Admire  et  al.  251. 

Statutes  construed. 

3.  TTte  one  hundred  and  twenty-sixth  section  of  the  statute  of  wills,  in 
reference  to  a  demand  of  an  administrator  by  a  distributee,  construed  in 
The  People,  for  use,  etc.,  v.  Admire  et  al.  251.  See  ADMINISTRATION 
OF  ESTATES,  2. 

4.  Sections  one  hundred  and  twenty-nine  and  one  hundred  and  thirty  of 
statute  of  wills,  in  regard  to  a  refunding  bond,  construed  in  the  same  case. 
See  same  title,  5,  6. 

5.  Revenue  law  of  1853,  whether  it  embraces  capital  stock  of  national 
banks,  construed  in  The  People  v.  Bradley  et  al.  130.  See  TAXES  AND 
TAX  TITLES,  7. 

6.  The  one  hundred  and  twelfth  section  of  the  criminal  code,  concerning 
the  disturbance  of  a  neighborhood  or  family  in  the  night-time,  construed  in 
No*  et  al.  v.  The  People,  96.    See  CRIMINAL  LAW,  14, 15. 

7.  School  laws  of  1857  and  1865,  in  regard  to  teacher's  certificate,  con- 
strued in  Botkin  et  al.  v.  Osborne,  101.    See  SCHOOLS,  2,  3. 

8.  Statute  concerning  forcible  entry  and  detainer,  as  to  who  shall  sue  in 
case  the  premises  have  been  sold  and  conveyed,  construed  in  Dudley  et  al.  v. 
Lee,  839.    See  FORCIBLE  ENTRY  AND  DETAINER,  4. 

9.  Act  of  1861,  concerning  an  action  for  use  and  occupation,  construed 
in  Hadley  v.  Morrison,  392.    See  USE  AND  OCCUPATION,  2  to  7. 

10.  Acts  of  1845  and  1857,  on  the  question  of  recovering  back  usury  vol 
untarily  paid,  construed  in  Carter  v.  Moses,  539.    See  USURY,  2  to  5. 

11.  Act  of  1861,  as  to  notice  to  quit  required  to  be  given  to  tenants,  con- 
strued in  Dunne  v.  Trustees  of  Schools,  578.  See  LANDLORD  AND  TEN- 
ANT,  10, 11, 12. 

STATUTE  OF  FRAUDS. 
Parol  sale  or  exchange  of  lands. 

1.  What  will  take  a  case  out  of  the  statute.  Where,  upon  a  sale  of  lands, 
the  consideration  was  fully  paid  and  the  possession  given  to  the  purchaser, 
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STATUTE  OF  FRAUDS.  Parol  sale  or  exchange  of  lands.  Continued* 
this  is  a  sufficient  performance  to  take  the  case  out  of  the  statute  of 
frauds,  although  there  was  no  written  evidence  of  the  sale.  Fitzsimmons 
v.  Allen's  Admr.  and  Heirs,  440. 

3.  So,  where  A.  and  F.  made  an  exchange  of  lands,  each  going  at  once 
into  the  possession  of  the  tract  he  traded  for,  A.  receiving  title  papers  for 
his  land,  and  F.  receiving  no  title  papers  for  his  land,  a  court  of  equity 
would  compel  A.  to  make  a  transfer  of  the  title  to  F.    Ibid.  440. 

3.  Effect  of  wrongful  possession.  In  such  a  case,  where,  after  F.  had 
been  eighteen  months  in  possession,  he  left  the  country  for  several  years, 
the  fact  that,  after  his  departure,  A.  once  more  obtained  possession  of  the 
land,  by  inducing  the  family  of  F.  to  leave  it,  did  not  change  the  right  of 
F.  to  have  a  conveyance  of  the  land  made  to  him  on  his  return.    Ibid.  440. 

SUBSTITUTES  FOR  THE  ARMY. 
Contract  in  reference  thereto.    See  CONTRACTS,  5, 6. 

SURETY. 
Surety  on  recognizance. 

What  defenses  he  may  interpose.    See  RECOGNIZANCE,  8  to  11. 
Death  of  administrator. 
Release  of  surety  thereby  —  of  t7ie  necessity  for  a  demand  of  the  adminis- 
trator by  a  distributee.    See  ADMINISTRATION  OF  ESTATES, 
2,3,4. 

SWAMP  LANDS. 
Eights  of  purchasers. 

1.  Powers  of  the  counties.  Rights  of  purchasers  from  a  county  U 
recover  back  purchase-money  paid,  where  the  proceeds  of  swamp  lands 
have  been  diverted  to  other  purposes  than  their  drainage,  —  the  rule  laid 
down  in  Supervisors  of  Whiteside  county  v.  Burchell,  31  111.  68,  is  applied, 
holding  that  no  trust  existed  and  the  purchaser  had  no  remedy.  Board 
of  Supervisors  v.  Thompson,  566. 

TAXES  AND  TAX  TITLES. 
Taxation  by  the  states. 

1.  Origin  of  the  power.  The  power  of  taxation  by  the  States  was  not 
derived  from,  nor  does  it  depend  upon,  the  federal  government,  and  may 
be  exercised  without  limit  upon  all  persons  and  property  within  the  State, 
except  so  far  as  it  is  restricted  by  the  federal  Constitution.  The  People  v. 
Bradley  et  al.  130. 

2.  How  far  restricted  by  the  federal  Constitution.  The  federal  Constitu- 
tion limits  the  power  of  taxation  by  a  State  in  express  terms  as  to  imports 
and  exports,  and  by  implication,  as  to  those  instruments  employed  by  the 
general  government  to  carry  out  its  authority,  and  the  operation  of  such 
instruments ;  but  it  in  no  wise  prohibits  the  taxation  of  the  property  of 
those  instruments.     Ibid.  130. 
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TAXES  AND  TAX  TITLES.     Continued. 
Taxation  of  national  bank  stocks. 

3.  By  the  State.  The  bonds  of  the  federal  government  are  instruments 
used  in  aid  of  its  authority,  and  cannot  be  taxed ;  but  when  converted  into 
bank  stock,  such  stock  becomes  the  property  of  those  instruments,  and 
represents  the  interest  of  the  particular  shareholder  owning  such  stock, 
and  is  subject  to  taxation  by  the  State.     The  People  v.  Bradley  et  al.  130. 

4.  The  shares  of  stock  held  by  a  person  in  the  capital  stock  of  a  national 
bank,  constitute  his  interest  in  the  bank,  and  such  interest  is  liable  to 
assessment  and  taxation  under  the  laws  of  the  State.  It  is  a  subject  over 
which  the  sovereign  power  of  the  State  extends,  and  this  power  exists  by 
virtue  of  authority  inherent  in  the  State  itself,  and  cannot  be  directed  or 
controlled  in  its  exercise  by  the  general  government.     Ibid.  130. 

Equality  of  taxation. 

5.  Generally.  Under  the  Constitution  and  laws  of  this  State,  the  rate 
of  taxation  as  to  every  species  of  taxable  property  must  be  equal,  and 
must  be  imposed  according  to  value.     Ibid.  130. 

6.  As  between  State  and  national  banks.  The  shares  of  stock  in  our 
State  banks  are  liable  to  taxation,  without  regard  to  the  character  of  the 
bonds  deposited  with  the  auditor ;  and,  as  between  these  banks  and  national 
banks,  the  rate  of  taxation  is  the  same,  and  such  equality  is  not  affected 
by  the  fact  that  the  taxes  are  assessed  against  the  corporation  in  the  case  of 
State  banks,  and  against  the  individual  stockholder  in  the  case  of  national 
banks.    Ibid.  130. 

7.  The  term  "  investment  in  stocks,"  used  in  the  tenth  section  of  the 
revenue  law  of  1853,  embraces  within  its  meaning  shares  in  the  capital 
stock  of  banks  and  banking  associations,  and  includes  as  well  shares  in 
the  capital  stock  of  national  banks.     Ibid.  130. 

8.  Mr.  Justice  La  whence  concurs  in  the  decision  of  this  case,  but  not 
in  all  the  propositions  expressed  in  the  opinion  of  a  majority  of  the  court. 
His  concurrence  is  based  upon  these  considerations :  The  bonds  issued  by 
the  general  government  are  not  taxable  by  the  State  :  but  that  govern- 
ment had  the  clear  right,  which  it  exercised  in  the  banking  law,  passed  by 
congress,  June  3,  1864,  in  offering  the  holders  of  these  bonds  the  privilege 
of  making  them  the  basis  of  banking,  to  annex  to  the  exercise  of  this 
franchise  the  condition  that  the  shares  of  bank  stock  created  under  the 
act  should  be  subject  to  State  taxation.  Not  that  this  was  a  grant  of 
power  to  the  State,  but,  conceding  that  the  government  had  the  power  to 
exempt  this  stock  from  State  taxation,  yet  it  explicitly  disclaims  the  intent 
to  do  so.  Such  bond  holders  as  seek  to  exercise  this  franchise  must  do  so 
subject  to  the  condition  on  that  subject.     Ibid.  130. 

Executing  tax  deed. 

9.  Within  what  time  the  purchaser  is  entitled  thereto.  A  purchaser  of 
land  at  a  tax  sale  is  not  entitled  to  a  deed  until  the  expiration  of  two  years 
from  the  sale,  the  owner  being  allowed  that  time  within  which  to  redeem 
Bowman  v.  Wettig,  416. 
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TAXES  AND  TAX  TITLES.     Continued. 
Prerequisites  of  valid  tax  title. 

10.  Under  sale  for  road  tax.  The  act  of  1835,  in  regard  to  road  tax, 
does  not  declare  that  a  tax  deed,  made  in  pursuance  thereof,  shall  be  prima 
facie  evidence  of  the  regularity  of  the  sale,  or  that  the  requisite  steps  had 
been  taken  to  authorize  it.    Skinner  v.  Fulton,  484. 

11.  So,  where  a  tax  deed,  executed  under  that  law,  is  relied  upon  as 
evidence  of  title,  there  must  be  preliminary  proof  of  all  the  statutory  pre- 
requisites to  a  valid  sale,  or  the  deed  will  not  be  admissible  in  evidence. 
Ibid.  484. 

Report  of  the  collector. 

12.  Its  form  and  requisites.  Under  the  thirty-third  section  of  the  act 
concerning'  the  public  revenue,  the  report  required  to  be  filed  by  the  col- 
lector, of  the  delinquent  lands  or  town  lots,  must  substantially  follow  the 
form  required  by  the  statute,  or  no  title  will  pass  at  the  tax  sale.  Morrill 
v.  Swartz,  108. 

13.  Where  the  report  of  the  collecter  simply  shows  the  total  amount 
of  taxes  due,  without  specifying  whether  the  delinquent  tax  was  due  to 
the  State  or  county,  such  an  error  is  fatal,  and  no  title  will  pass  at  the  tax 
sale.    Ibid.  108. 

14.  Report  of  collector  confers  jurisdiction.  The  report  of  the  collector 
is  what  gives  the  court  its  jurisdiction,  and  is  as  important  as  the  judg- 
ment or  precept.    Ibid.  108. 

Mode  of  questioning  tax. 

15.  Validity  of  tax  cannot  be  questioned  in  replevin.  See  REPLEVIN,  5, 6. 

16.  It  may  be  done  in  trespass.    See  TRESPASS,  1. 

TEACHER. 
Teacher's  certificate  of  qualification. 
Must  be  exhibited  before  employment.    See  SCHOOLS,  2,  3. 

TENANTS  IN  COMMON. 
Of  crops  raised  on  land  of  another. 

Whether  the  relation  of  landlord  and  tenant  exists,  or  the  parties  are  tenants 
in  common  of  the  crop.    See  LANDLORD  AND  TENANT,  2,  3. 

TENDER. 
Whether  tender  necessary. 

1.  In  suit  to  recover  for  breach  of  contract  to  deliver  property  sold. 
Where  the  seller  of  a  lot  of  cattle,  which  he  was  to  deliver  by  a  certain 
day,  disposed  of  them  to  another  person  before  the  day  of  delivery,  and 
thus  put  it  out  of  his  power  to  comply  with  his  contract  with  the  first  pur- 
chaser, the  latter  is  not  bound  to  make  a  tender  of  the  price  to  entitle  him 
to  recover  for  a  breach  of  the  contract ;  he  is  only  bound  to  show  that  he 
was  ready  and  willing  to  perform  on  his  part  to  entitle  him  to  recover 
White  v.  Thomas,  227. 

By  a  deposit  in  court. 

2.  And  herein  of  the  effect  of  a  deposit  of  money  with  the  clerk  without  an 
order  of  court.    See  COURT  FUND. 
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TITLE. 
Personal  property— death  op  infant  owner. 

1.  In  whom  the  title  vests.    See  DESCENTS,  1. 
Remedy  to  obtain  title. 

2.  In  chancery.    See  CHANCERY,  35. 
Possession  op  a  part  op  a  tract  of  land. 

3.  As  evidence  of  title  to  the  whole.    See  POSSESSION,  1, 2,  8, 4. 
Town  plat. 

4.  Not  a  necessary  muniment  of  title.    See  EVIDENCE,  13, 14. 

TOWN  PLAT 
Not  a  necessary  muniment  op  title.    See  EVIDENCE,  18, 14. 

TRESPASS. 
Validity  op  a  tax. 

1.  May  be  questioned  in  action  of  trespass.  The  question  of  the  validity 
of  a  law  imposing  a  tax  may  be  presented  in  an  action  of  trespass,  and  if 
an  unconstitutional  law  has  been  enforced  against  the  plaintiff,  depriving 
him  of  his  property,  the  most  ample  redress  may  be  found  in  that  action. 
McGlaughry  v.  Cratzeriberg,  117. 

TRUSTS  AND  TRUSTEES. 
What  constitutes  a  trustee. 

1.  One  of  two  tenants  in  common  of  land  purchased  his  co-tenant's 
interest  therein.  There  were  mechanic's  liens  upon  the  premises,  which 
were  to  be  paid  off  by  the  purchaser,  by  allowing  a  sale  to  take  place 
under  the  anticipated  decree  and  having  him  become  the  purchaser,  and 
he  was  to  be  allowed,  as  a  credit  on  the  purchase-money,  one-half  the 
amount  of  those  debts.  Held,  that  the  purchaser,  retaining  the  purchase- 
money  in  his  own  hands  with  which  to  discharge  the  incumbrances  on  the 
property  purchased,  held  the  fund  as  trustee  for  his  vendor.  Phelps  v. 
Eeeder  et  al.  172. 

Trustee  cannot  make  profit  out  of  the  trust  fund. 

2.  And  holding  the  money  as  trustee,  if,  in  applying  it  in  discharge  of 
the  incumbrances,  as  was  agreed  upon,  he  makes  a  profit,  he  must  account 
therefor  to  his  cestui  que  trust.    Djid.  172. 

Jurisdiction  in  matters  op  trust. 
In  chancery  and  not  at  law.    See  CHANCERY,  10. 

USE  AND  OCCUPATION. 
Action  therefor  prior  to  act  of  1861. 

1.  Prior  to  the  passage  of  the  act  of  February  20, 1861,  an  action  foi 

use  and  occupation  could  not  be  maintained  unless  the  relation  of  landlord 
and  tenant  existed  during  the  occupancy.    JSadley  v.  Morrison,  392. 
Since  the  act  of  1861. 

2.  But  the  act  of  1861  extended  the  remedy  to  all  cases  where  a  pur- 
chase had  been  made  and  possession  given,  and  the  purchaser  failed  to 
complete  the  purchase,  and  to  cases  where  land  was  sold  under  execution 
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USE  AND  OCCUPATION. 
Since  the  act  of  1861.     Continued. 
or  a  decree  of  court,  and  the  defendant  failed  to  surrender  possession  after 
the  time  for  redemption  had  expired.    In  such  cases  the  remedy  is  given 
by  the  act,  by  action  of  debt  or  assumpsit.    Hadley  v.  Morrison,  392. 

3.  This  remedy,  given  by  the  act  of  1861,  is  not  exclusive,  however ; 
the  party  also  has  his  remedy  by  action  of  debt  on  the  appeal  bond,  given 
in  an  action  of  forcible  detainer,  when  it  contains  a  condition  embracing 
rents.    The  purchaser  has  a  double  remedy.    Rucker  v.  Wheeler  et  al.  436. 

Construction  op  the  act  of  1861. 

4.  Should  not  be  confined  to  cases  specified  therein.  It  has  been  held 
that  this  was  a  remedial  statute,  and  as  such  must  be  construed  liberally, 
that  the  remedy  may  be  advanced  and  not  narrowed  or  crippled  in  its 
provisions.  So  the  remedy  should  not  be  confined  to  the  cases  specified 
in  the  act,  but  other  cases  falling  within  the  mischief  of  the  old  law,  and 
fully  within  the  reason  of  the  amendatory  act,  should  be  governed  by  its 
spirit,  as  though  enumerated  by  it.    Hadley  v.  Morrison,  392. 

5.  But  the  act  does  not  confer  new  rights — only  a  remedy  for  those  already 
existing.  It  was  not  the  design  of  the  legislature,  however,  to  confer 
rights  by  that  act,  but  only  to  enable  parties,  in  the  mode  provided,  to 
recover  existing  rights.    Ibid.  392. 

6.  So,  where  a  party  obtained  a  decree  in  chancery,  prior  to  the  passage 
of  the  act,  setting  aside  a  conveyance  of  land  as  having  been  made  in 
fraud  of  the  rights  of  the  creditors  of  the  grantor,  but  had  failed  to  so 
frame  his  bill  as  to  obtain  an  account  of  the  rents  and  profits  which  had 
accrued  subsequent  to  the  conveyance,  and  having  no  remedy  at  law,  or 
right  of  recovery  for  the  rents  and  profits,  except  in  that  proceeding,  and 
as  an  incident  to  the  principal  matter  which  gave  the  court  of  chancery 
jurisdiction,  the  subsequent  passage  of  the  act  could  not,  and  did  not,  givo 
such  right  of  recovery.  To  give  the  act  such  a  construction,  would  be  to 
give  not  simply  a  new  remedy  for  the  recovery  of  an  existing  right,  but 
it  would  be  conferring  a  new  right,  and  also  a  remedy  for  its  recovery, 
which  it  is  not  competent  for  the  legislature  to  do.    Ibid.  392. 

7.  But  had  the  decree  mentioned  been  rendered  after  the  passage  of  the 
law  in  question,  then  the  party  could  have  had  his  choice  of  remedies  for 
the  recovery  of  the  rents  and  profits,  either  to  have  had  his  bill  so  framed 
as  to  have  them  embraced  in  the  decree  in  that  suit,  or  to  recover  them  by 
action  at  law  under  the  act.    Ibid.  392. 

USURY. 
What  constitutes  usury. 

1.  Whether  a  note  given  for  past  and  not  for  future  forbearance  of 
money,  is  usurious,  was  a  question  not  necessary  to  be  considered  in  this 
case,  but  the  court  could  not  by  any  means  concede  that  such  a  distinction 
was  important  in  regard  to  penalties  under  the  usury  law.  Such  a  note, 
however,  would  be  regarded  as  having  been  given  without  any  consider- 
ation.    Carter  v.  Moses,  539. 
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USURY.     Continued. 
Whether  usury  may  be  recovered  back. 

2.  At  the  common  law,  under  the  act  of  1845,  and  the  act  of  1857.  Even 
conceding  that,  by  the  common  law,  usurious  interest  voluntarily  paid 
could  be  recovered  back,  yet  this  court  has  repeatedly  held  that  it  cannot 
be  recovered  back  under  our  statute  of  1857.     Carter  v.  Moses,  539. 

3.  Nor  could  it  be  recovered  back  under  the  act  of  1845,  unless  the 
remedy  was  sought  in  the  mode  and  within  the  time  therein  prescribed. 
That  law  gave  the  right  to  recover  threefold  the  usurious  interest  paid,  by 
bill  in  chancery,  provided  the  bill  was  filed  within  two  years  from  the 
payment.     Ibid.  539. 

4.  And  less  than  threefold  might  have  been  recovered  by  such  bill 
within  the  two  years,  but  it  cannot  be  held  that,  under  the  act  of  1845, 
threefold  the  usurious  interest  could  be  recovered  back  within  the  two 
years  from  its  payment,  and  a  less  sum  recovered  after  that  period.  Ibid. 
539. 

5.  Nor  under  the  law  as  it  now  exists  is  there  any  remedy  in  chancery 
upon  equitable  grounds,  as  distinguishable  from  a  legal  right,  to  recover 
back  usurious  interest  voluntarily  paid.  The  reason  of  the  rule  that 
parties  cannot  call  upon  courts  to  undo  their  free  and  voluntary  acts  which 
have  been  fully  executed,  applies  with  equal  force  to  a  court  of  chancery 
and  to  a  court  of  law.     Ibid.  539. 

Q.  Should  a  creditor,  however,  obtain  the  payment  of  usurious  interest 
by  fraud,  or  by  means  of  oppression  of  his  debtor,  the  rule  would,  no 
doubt,  be  different.     Ibid.  539. 

VACATING  ORDERS  OF  COURT. 
Powers  op  the  courts. 
In  that  respect.     See  JURISDICTION,  3,  4. 

VARIANCE. 
Variance  in  names. 
"Jr."  no  part  of  a  name.    See  PLEADING  AND  EVIDENCE,  1. 

VENDOR'S  LIEN.    See  LIEN,  1  to  9. 

VENDOR  AND  PURCHASER. 
Paying  off  an  incumbrance. 

1.  By  a  purchaser — of  his  rights.  Where  a  purchaser  of  land  redeem* 
the  same  from  a  sale  on  foreclosure  of  a  mortgage  given  by  his  vendor 
prior  to  his  purchase,  when  it  was  the  duty  of  the  vendor  to  have  made 
the  redemption,  the  purchaser  has  a  right  to  have  the  amount  so  paid 
applied  as  a  payment  on  his  notes  given  for  the  purchase-money.  Pack- 
wood  v.  Gridley.  388. 

Dependent  and  independent  conditions. 

When  the  payment  of  the  purchase-money  and  the  making  of  the  deed  are  mutual 
and  concurrent  acts.     See  CONTRACTS,  12  to  15. 
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VENDOR  AND  PURCHASER.     Continued. 
Which  must  prepare  the  deed.    See  CONVEYANCES,  1. 
What  passes  by  deed. 

Of  fruit  trees  and  ornamental  shrubbery  in  a  nursery.    See  CONVEYANCES,  4. 

VERDICT. 
General  verdict. 

1.  Its  effect.  A  general  verdict  is  an  answer  to  all  the  counts  of  a 
declaration  where  the  general  issue  was  plead  to  all.  Hence,  a  verdict  for 
one  thousand  dollars  comprehends  the  principal  sum  sued  for,  and  the 
interest  on  that  sum,  if  the  interest  was  specially  claimed  in  a  separate 
count.    Parker  v.  Fisher  et  al.  164. 

2.  In  such  a  case  the  legal  effect  of  such  a  verdict  is  that,  taking  into 
consideration  the  claims  of  the  plaintiffs  as  set  forth  in  all  the  counts  of 
their  declaration,  they  are  entitled,  upon  the  whole,  to  one  thousand  dol- 
lars and  no  more ;  and  such  a  verdict  is  good  though  it  does  not  specially 
dispose  of  a  count  for  interest.     Ibid.  164. 

General  verdict  op  "  guilty." 

3.  In  criminal  cases.  A  general  verdict  of  "  guilty  "  is  sufficient,  with- 
out specifying  of  what  offense,  either  by  description  or  by  reference  to  the 
indictment  or  otherwise.  It  is  understood  to  mean  guilty  of  the  offense 
charged  in  the  indictment.    Bond  et  al.  v.  The  People,  26. 

Defective  verdict. 

4  May  be  made  the  foundation  of  a  good  judgment.  Where,  on  the 
who*e  record,  the  court  can  see  that  injustice  has  not  been  done  a  defend- 
ant, it  would  be  going  too  far  to  deprive  a  plaintiff  of  a  recovery  for  even 
less  than  he  was  entitled  to,  upon  no  better  ground  than  the  informality 
of  a  verdict,  so,  where  a  sealed  verdict  was  "  for  the  plaintiffs  for  $1,000 
and  interest,"  and  the  jury  had  dispersed,  it  was  not  error  to  allow  the 
plaintiffs  to  remit  all  of  said  verdict  except  $1,000.  Parker  v.  Fisher  et  al. 
164. 

Verdict  in  larceny. 

5.  Its  requisites.  On  an  indictment  for  larceny,  a  verdict  which  does 
not  find  the  value  of  the  property  stolen,  is  so  defective  as  to  furnish  good 
ground  for  a  new  trial ;  it  was  also  held  good  ground  for  arresting  the 
judgment.    Collins  et  al.  v.  The  People,  233. 

Where  a  count  combines  a  good  and  a  DEPECTrvE  cause  of  actios 
See  PLEADING,  11. 

One  good  count  sufficient.    See  same  title,  10. 

VOID  AND  VOIDABLE. 
Decree  void  for  want  of  parties.    See  PARTIES,  11, 18. 

WAIVER. 
Waiver  of  condition  in  a  contract. 

1.    By  whom  it  may  be  done.    See  DELIVERY,  13. 
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WAIVER.     Continued. 
Waiveb  op  non-performance  op  contract. 

2.     What  constitutes  —  where  a  lessor  fails  to  complete  a  building  in  proper 
time.    See  LANDLORD  AND  TENANT,  6. 
Irregularity  in  redemption. 

8.     Waiver  by  a  purchaser  under  execution  of  irregularity  of  premature 
redemption  by  a  judgment  creditor.    See  REDEMPTION,  3. 
Depective  writ  op  garnishment. 

4.     Waiver  by  appearance.    See  GARNISHMENT,  1. 

WAREHOUSEMAN. 
Railroad  company  as  a  warehouseman. 

1.  When  liable  in  that  capacity  only.    See  CARRIERS,  2,  8. 
Degree  op  care  required. 

2.  Of  a  warehouseman.    See  same  title,  4,  5. 

WARRANTY. 
Op  implied  warranty. 

1.  On  sale  of  personal  property.  While  it  was  formerly  the  doctrine 
that  there  was  an  implied  warranty  that  the  article  sold  was  what  it 
appeared  to  be,  and  that  "  a  sound  price  warranted  a  sound  commodity," 
the  rule  now  is  that  the  vendor  is  not  responsible  for  any  defects  unless 
he  is  guilty  of  a  fraud.    Kohl  v.  Lindley  et  al.  195. 

2.  Exceptions  to  this  rule.  Like  all  general  rules  this  has  its  exceptions ; 
as  in  case  of  sale  by  sample  where  the  law  implies  a  warranty  that  the 
bulk  is  in  quality  as  good  as  the  sample,  and  in  case  of  a  sale  without 
opportunity  for  inspection,  where  the  implied  warranty  is  that  the  prop- 
erty is  of  a  fair  merchantable  quality  and  condition,  and  fit  for  the  use  for 
which  it  is  purchased ;  so  also  in  case  of  an  executory  contract  for  the 
sale  of  personal  property,  where  there  is  no  stipulation  on  that  subject. 
Ibid.  195. 

3.  Caveat  emptor — when  applied.  Where  there  is  no  fraud,  and  the 
buyer  takes  the  article  on  inspection,  or  with  opportunity  to  inspect,  he 
cannot  complain,  and  the  proper  rule  is  caveat  emptor.  Hence,  this  court 
has  held  that  where  there  is  neither  fraud  nor  express  warranty,  the  pur- 
chaser buys  at  his  peril.    Ibid.  195. 

4.  Implied  warranty  on  articles  sold — different  from  articles  manufac- 
tured and  sold.  In  the  case  of  articles  manufactured  by  the  seller,  there 
is  an  implied  warranty  that  they  are  manufactured  in  a  workmanlike 
manner,  but  in  case  of  a  mere  vendor  of  the  article,  if  there  is  neither 
fraud  nor  an  express  warranty,  the  purchaser  buys  at  his  peril.    H>id.  195. 

5.  And  where  the  parties  contract  about  an  article  of  merchantable 
quality,  that  is,  marketable  anywhere  as  a  sound  article  of  merchandise, 
the  buyer  might  then  receive  a  part  and  would  be"  at  liberty  to  show  the 
actual  defect  in  its  quality  as  an  excuse  for  neglecting  to  take  the  rest ; 
but  where  the  article  is  bought  for  a  particular  use,  and  it  is  fit  for  that 
use,  the  buyer  must  pay  for  it.     Ibid.  195. 
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WARRANTY.     Continued. 
Burden  of  proof. 
To  establish  a  warranty.    See  EVIDENCE,  23 

WIDOW. 

*BR  RIGHT  TO  ONE-HALF  THE  LAND  IN  FEE. 

1.  To  what  character  of  estate  that  right  attaches.  Under  the  statute  which 
gives  the  one-half  of  the  real  estate  of  which  her  husband  died  seised  to 
the  widow,  under  certain  circumstances,  in  lieu  of  dower,  the  right  to  the 
one-half  in  fee  applies  to  all  classes  of  estates  in  which  dower  is  demand- 
able,  and  this,  by  express  provision,  includes  equitable  as  well  as  legal 
estates  of  inheritance.     Brown  et  al.,  Exrs.,  v.  Pitney,  469. 

2.  The  only  limitation  to  this  right  of  substitution  is,  that  the  one-half 
in  fee  can  be  substituted  for  the  one-third  for  life  only  in  the  estates  of 
which  the  husband  died  seised.  The  substitution  would  not  be  allowed 
in  regard  to  lands  conveyed  by  him  in  his  life-time  without  joinder  by 
the  wife.    Ibid.  469. 

Whether  entitled  to  rents. 

On  assignment  of  dower.    See  DOWER,  5.  6, 7. 

WILLS. 
Wills  construed. 

1.  Devise  on  condition — when  the  word  "orn  is  construed  "  and."  The  rule 
is  well  settled,  when  either  real  or  personal  estate  is  devised,  with  a  con 
dition  that  in  case  the  devisee  shall  die  before  the  age  of  twenty-one,  or 
without  issue,  then  the  estate  shall  go  to  an  ulterior  devisee,  that  the 
word  "  or  "  is  to  be  construed  as  the  word  "  and,"  so  as  to  require  both  con- 
ditions to  concur,  in  order  to  make  the  estate  go  over.  Kindig's  Exrs.  v. 
Smith's  Admr.  300. 

2.  But  if  there  is  any  thing  in  other  portions  of  the  will,  showing  that 
the  testator  really  intended  to  use  the  word  "or  "  in  its  strict  disjunctive 
sense,  courts  ought  to  so  construe  it.  The  intent  of  the  testator  is  the 
controlling  principle.    Ibid.  300. 

3.  When  A  devised  his  realty  to  B  and  C,  with  a  condition  that  if  one 
or  both  die  before  they  shall  arrive  at  the  age  of  twenty-one,  or  without 
issue,  then  the  estate  to  go  to  D ;  and  B  died  between  the  ages  of  twenty- 
one  and  twenty-two,  without  issue ;  held,  that  the  word  "  or  "  is  to  be  con- 
strued as  the  word  "  and,"  and  the  legacy  became  absolute  in  B  on  his 
attaining  his  majority.    Ibid.  300. 

Doctrine  of  election. 

4.  As  applied  to  devisees  and  legatees — its  meaning.  The  doctrine  of  elec- 
tion, as  between  inconsistent  rights,  although  founded  on  a  principle  that 
is  just  everywhere,  is  most  frequently  applied  to  devisees  and  legatees  in 
wills ;  and,  as  applied  to  them,  it  means  simply  that  he  who  would  accept 
the  bounty  of  another,  must  do  so  upon  such  terms  and  conditions  as  the 
donor  may  choose  to  impose.  The  beneficiary  under  a  will  cannot  insist 
that  the  provisions  in  his  favor  shall  be  executed  and  those  to  his  preju- 
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WILLS.    Doctrine  of  election.     Continued. 

dice  annulled.     He  must  accept  the  instrument  in  its  entirety  or  not  at  all. 
Brown  et  al.,  Exrs.,  v.  Pitney,  468. 

5.  If  a  testator,  intending  to  dispose  of  Ms  property,  mixes,  in  his  dis- 
position, property  as  to  which  another  person  has  a  right  to  defeat  his 
disposition,  giving  to  that  person  an  interest  by  his  will,  that  person  shall 
not  be  permitted  to  defeat  the  disposition  where  it  is  in  his  power,  and  yet 
take  under  the  will.    In  such  case  there  must  be  an  election.    Ibid.  468. 

6.  Rule  applies  to  dower.  The  rule  of  election  applies  to  every  species 
of  right,  and  the  right  of  dower  is  no  more  protected  than  any  other. 
Ibid.  468. 

7.  Whether  a  devise  or  bequest  bars  dower.  Under  the  tenth  section  of 
our  existing  statute  of  dower,  if  the  will  of  the  husband  devise  land  to 
the  wife,  such  devise  is  of  itself  a  bar  of  dower  unless  otherwise  expressed 
in  the  will,  but  the  widow  may  nevertheless  renounce  the  will  and  claim 
her  dower.     Ibid.  468. 

8.  On  the  other  hand,  a  bequest  of  personalty  does  not,  of  itself,  like 
a  devise  of  realty,  bar  the  dower,  since  the  Revision  of  1845.     Ibid.  468. 

9.  If,  however,  the  testator,  in  bequeathing  personalty  to  the  widow, 
shows,  either  by  express  terms  or  by  necessary  implication,  from  other 
provisions  in  the  will,  that  the  personalty  is  intended  to  be  in  lieu  of 
dower,  then  the  widow  must  elect  between  the  bequest  and  her  dower. 
Ibid.  468. 

10.  Application  of  the  rule  where  the  widow  takes  one-half  the  land  in 
fee,  in  lieu  of  dower.  But  under  our  law  a  still  different  case  may  arise. 
By  the  fifteenth  section  of  the  dower  act,  the  widow  of  a  husband  who 
has  died,  leaving  no  lineal  descendants,  may  take,  in  lieu  of  dower,  one- 
half  in  fee  of  the  real  estate  which  may  be  left  after  the  payment  of  debts. 
And  if  a  testator,  without  lineal  descendants,  bequeaths  to  his  widow  a 
sum  of  money,  and  expressly  provides  in  his  will  that  such  bequest  shall 
not  be  in  lieu  of  dower,  but  shall  be  in  iieu  of  any  claim  which  the  widow 
may  make  to  one-half  his  real  estate  in  fee,  after  the  payment  of  debts, 
the  widow,  in  such  a  case,  could  take  both  her  dower  proper  and  the 
bequest,  but  she  could  not  exercise  the  power  of  substitution  under  the  fif- 
teenth section,  and  take  in  lieu  of  dower,  the  one-half  in  fee  and  also  take 
the  bequest.  She  cannot  take  under  the  will,  and  at  the  same  time  over- 
turn it.    Ibid.  468. 

11.  A  testator  may  make  a  bequest  of  personalty  to  his  widow,  and 
provide  that  she  must  accept  it  in  lieu  both  of  her  dower  and  of  her  right 
to  take  one-half  in  fee  under  the  fifteenth  section  ;  or  he  may  provide  that 
she  may  still  have  her  dower  proper,  but  not  have  one-half  in  fee,  and 
while  in  neither  case  would  she  be  barred  of  her  right  either  to  her  dower 
proper  or  to  the  one-half  in  fee,  as  she  might  prefer,  yet,  in  the  first  case, 
if  she  insist  on  either  dower  or  fee,  she  must  forego  the  bequest,  and,  in 
the  latter  case,  if  she  insist  on  the  one-half  in  fee  she  must  forego  the 
bequest.     She  must,  in  short,  be  put  to  her  election.     Ibid.  468. 
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12.  And  these  results  may  follow,  either  from  the  express  terms  of  the 
will  or  from  its  necessary  implications,  irom  any  thing  in  its  provisions  which 
shows  the  clear  intent  of  the  testator.    Brown  et  al.,  Exrs.,  v.  Pitney,  468. 

13.  Extent  of  the  forfeiture  when  the  legatee  is  put  to  his  election.  But 
where  it  is  said  the  widow  will  be  compelled,  in  these  contingencies,  to 
forego  the  legacy,  it  is  not  to  be  understood  that  she  must  wholly  forfeit 
it,  but  only  surrender  so  much  of  it  as  shall  be  a  compensation  to  other 
beneficiaries  of  the  will  who  are  disappointed  of  the  testator's  intended 
bounty  through  the  assertion  by  the  widow  of  her  legal  and  independent 
rights.    Ibid.  468. 

14.  Application  of  these  rules  to  this  case.  In  this  case,  after  a  bequest 
of  one  third  of  his  household  furniture  to  his  wife,  the  testator  directed 
the  residue  of  his  personal  property  and  all  his  real  estate  to  be  sold  by 
his  executors  for  the  purpose  of  creating  a  fund,  out  of  which  should  be 
paid  the  debts,  funeral  expenses,  certain  legacies,  and  an  annuity  of  six 
hundred  dollars  to  the  widow,  and  the  residue  was  directed  to  be  divided 
between  certain  collateral  kindred.  The  real  estate  was  accurately 
described,  and  the  executors  were  authorized  to  execute  to  the  purchasers 
good  and  sufficient  deeds,  which  should  vest  the  property  in  the  purchasers 
as  fully  as  if  he  had  himself  executed  the  same.  It  was  held  that  the 
widow  could  not  take  the  annuity  and  also  one-half  the  real  estate  in  fee, 
but  must  be  put  to  her  election.    Ibid.  468. 

15.  But  the  court  were  not  prepared  to  say  that  the  will  showed  an 
intention  that  the  widow  should  not  claim  strict  dower  as  well  as  the 
annuity.    Ibid.  468. 

WITNESS. 
Competency. 

1.  Interest.    In  an  action  of  ejectment,  both  parties  claimed  from  s 

common  source  of  title,  the  plaintiffs  as  heirs  at  law,  and  the  defendant 
under  a  sale  by  the  administrator  of  the  plaintiffs'  ancestor.  Held,  that 
the  widow  of  the  party  through  whom  the  title  was  thus  derived  was  a 
competent  witness  for  the  plaintiffs,  as  her  only  interest  was  in  her  dower 
right,  which  could  not  be  affected,  whatever  the  event  of  the  suit.  Lock- 
wood  v.  Mills  et  al.  602. 

2.  Maker  of  a  note,  as  between  the  assignor  and  assignee.  As  between 
the  assignor  and  assignee  of  a  promissory  note,  for  all  purposes  except  to 
impeach  its  validity  or  to  prove  its  payment,  the  maker  is  a  competent 
witness,  —  his  interest  is  equally  balanced  between  the  parties.  Corgan  v 
Frew,  31. 

3.  So  where  the  assignee  seeks  to  recover  against  his  assignor  upon  the 
ground  that  the  maker  was  insolvent  and  a  suit  against  him  would  have 
been  unavailing,  the  fact  of  his  insolvency  may  be  proved  by  the  maker 
himself.    Ibid.  31 

Impeaching  a  witness. 

4.  Of  the  various  modes  of  impeachment  —  or  the  rule  controlling  juries 
in  judging  of  the  credibility  of  a  witness.     It  is  not  essential,  in  order  to 
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justify  a  jury  in  refusing  to  give  credit  to  the  testimony  of  a  witness,  that 
he  should  be  impeached  by  evidence  of  bad  character.     Cor g an  v.  Frew,  81. 

5.  The  usual  mode  of  impeachment  is  to  prove  by  other  witnesses  that 
his  character  for  truth  and  veracity  among  his  neighbors  is  so  bad  that  he 
is  unworthy  of  belief.    Ibid.  31. 

6.  Yet  a  jury  might  be  warrant*  4  in  regarding  a  witness  unworthy  of 
credit  from  his  relationship  to  the  paties,  his  manner  and  appearance  on 
the  stand,  or  bis  evident  bias  in  favor  of  one  of  the  parties.    Ibid.  31. 

7.  Effect  upon  the  jury.    See  JURY,  4. 
Objection  to  competency. 

8.  When  it  must  be  taken.    See  PRACTICE,  16. 
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